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Preface 


Volume 3 of the General Statutes of North Carolina of 1943 was replaced in 
1952 by recompiled volumes 3A, 3B and 3C, containing Chapters 106 through 
166 of the General Statutes, as amended and supplemented by the enactments of 
the General Assembly down through the 1951 Session. Chapter 167 was added 
at the 1953 Session. Chapters 106 through 116 appear in volume 3A, Chapters 117 
through 150 in volume 3B, and Chapters 151 through 167 in volume 3C. 


The present volume replaces recompiled volume 3A, and combines the statutes 
and annotations appearing in the recompiled volume and in the 1959 Cumulative 
Supplement thereto. 


In replacement volume 3A the form and the designations of subsections, sub- 
divisions and lesser divisions of sections have in many instances been changed, 
so as to follow in every case the uniform system of numbering, lettering and in- 
dentation adopted by the General Statutes Commission. For example, subsections 
in the replacement volume are designated by lower case letters in parentheses, 
thus: (a). Subdivisions of both sections and subsections are designated by Arabic 
numerals in parentheses, thus: (1). Lesser divisions likewise follow a uniform 
plan. Attention is called to the fact that it has not, of course, been possible to 
make corresponding changes in any references that may appear in other volumes 
to sections contained in volume 3A. 


The historical references appearing at the end of each section have been rear- 
ranged in chronological order. For instance, the historical references appended 
to § 31-5 read as follows: (1784, c. 204, s. 14; 1819, c. 1004, ss. 1, 2; 1840, c. 
Or: ROU. Gel lO 6 22% Code sr alse Revi seul o> C. 5. se4l55041945, «2140. ) 
In this connection attention should be called to a peculiarity in the manner of cit- 
ing the early acts in the historical references. The acts through the year 1825 
are cited, not by the chapter numbers of the session laws of the particular years, 
but by the chapter numbers assigned to them in Potter’s Revisal (published in 
1821 and containing the acts from 1715 through 1820) or in Potter’s Revisal 
continued (published in 1827 and containing the acts from 1821 through 1825). 
Thus, in the illustration set out above the citations “1784, c. 204, s. 14; 1819, c. 
1004, ss. 1, 2” refer to the chapter numbers in Potter’s Revisal and not to the 
chapter numbers of the Laws of 1784 and 1819, respectively. The chapter num- 
bers in Potter’s Revisal and Potter’s Revisal continued run consecutively, and 
hence do not correspond, at least after 1715, to the chapter numbers in the ses- 
sion laws of the particular years. After 1825 the chapter numbers in the session 
laws are used. 


This replacement volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The members 
of the North Carolina Bar are requested to communicate any defects they may 
find in the General Statutes, and any suggestions they may have for improving 
them, to the Department, or to The Michie Company, Law Publishers, Char- 
lottesville, Virginia. 


THOMAS WaDE BrurTon, 
Attorney General. 
August 15, 1960. 


Digitized by the Internet Archive 
In 2022 with funding from 
State Library of North Carolina 
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Chapter 106. 


Agriculture. 
Article 1. Sec. 
Department of Agriculture. formation relating to  agricul- 
i 2 ture; co-operation, 
Part 1. Board of Agriculture. Bie. a e : 

= 106-25. Department to furnish report 
106-1. Constitutional provision. seis bat fora se eo eeaeed 
106-2. Department of Agriculture, Immi- OO ee een, ap 

Seton Meatid me cree iceresinb. pointment and duties of persons 

fished;. Board of Agriculture, collecting and compiling informa- 

membership tele (AT ee tion; information confidential. 
LO6sde, Compensation olemetabers 106-26. Compensation for making reports; 
106-4ueM eetingauol «Board: examination of report books, 
106-5. Executive committee and finance etc. by Department of Agricul- 

committee. pOES: : 
106-6. Moneys received to be paid into 106-26.1. Co-operation of county farm and 

State treasury. home demonstration agents 
ineLa MPD Ger oE Mont and vocational teachers. 
106-8. May require bonds of officers. ‘ 
106-9. Annual report. a 


106-9.1. Investment of surplus in agricul- 
ture fund in interest bearing 
government securities. 


Part 2. Commissioner of Agriculture. 


106-10. Election; term; vacancy. 
106-11. Salary of Commissioner of Agri- 


culture. 

106-12. To appoint secretary and other of- 
ficials. 

106-13. To investigate purchases, sources, 
and manufacture of fertilizer. 

106-14. To establish regulations for trans- 


portation of livestock. 


Part 3. Powers and Duties of Depart- 
ment and Board. 


106-15. Agricultural Research Station and 
branch stations. 

106-16. Purchase and sale of research 
farms; use of proceeds. 

106-17. Acquisition of research farm. 

106-18. Peanut research farm. 

106-19. State Chemist; duties of office. 

106-20. Inoculating culture for leguminous 
crops. 

106-21. Timber conditions to be investi- 


gated and reported. 
106-22. Joint duties of Commissioner and 
Board. 
Part 4. Co-operation of Federal and State 
Governments in Agricultural Work. 


106-23. Legislative assent to Adams Act 

for experiment station. 

Part 5. Co-operation between Department 
and United States Department of 
Agriculture, and County Com- 

missioners. 

106-24. Collection and publication of in- 


North Carolina Fertilizer Law of 1947. 
106-27 to 106-50. [Superseded.] 


106-50.1. Title. 

106-50.2. Enforcing official. 

106-50.3. Definitions. 

106-50.4. Registration of brands and _ li- 
censing of manufacturers and 
contractors. 

106-50.5. Labeling. 

106-50.6. Inspection fees. 

106-50.7. Sampling, inspection and _test- 
ing. 

106-50.8. Plant food deficiency. 

106-50.9. Determination and_ publication 
of commercial values. 

106-50.10. Minimum plant food content. 

106-50.11. Grade list. 

106-50.12. False or misleading statements. 

106-50.13. Grade-tonnage reports. 

106-50.14. Publication of information con- 
cerning fertilizers. 

106-50.15. Rules, regulations and_ stand- 
ards. 

106-50.16. Short weight. 

106-50.17. Cancellation of registration. 

106-50.18. “Stop sale,” ‘etc., orders. 

106-50.19. Seizure, condemnation and sale. 

106-50.20. Punishment for violations. 

106-50.21. Sales or exchanges between 
manufacturers. 

106-50.22. Appeals from assessments and 


orders of Commissioner. 
Article 3. 


Fertilizer Laboratories. 


106-51. Certification of fertilizer laborato- 
ries. 
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Article 4. 
Insecticides and Fungicides, 


Sec. 

106-52. Rules and standards. 

106-53. Registration. 

106-54. Labels to be affixed. 

106-55. Refusal and cancellation of regis- 
tration. 

106-56. Registration fee; expiration of 
registration certificate; renewal. 

106-57. Certificates entitling manufactur- 
ers or distributors to sell; un- 
lawful sale, etc. 

106-58. Requirement of identifying color 
or medium. 

106-59. Statement mailed; what shown. 

106-60. Entrance for inspection or sam- 
pling; analysis. 

106-61. Use of stamp a second time; adul- 
terated and misbranded articles; 
injunction. 

106-62. Seizure of articles. 

106-63. Copy of analysis in evidence. 

106-64. Articles in transit. 

106-65. Violation of article. 


Article 4A. 


Insecticide, Fungicide and Rodenticide 
Act of 1947. 


106-65.1. Title. 

106-65.2. Definitions. 

106-65.3. Prohibited acts. 

106-65.4. Injunctions. 

106-65.5. Registration. 

106-65.6. Determination; rules and regu- 
lations; uniformity. 

106-65.7. Violations. 

106-65.8. Exemptions. 

106-65.9. Short weight. 

106-65.10. “Stop sale” orders. 


106-65.11. Seizures, condemnation and 
sale. 


106-65.12. Delegation of duties. 


Article 4B. 


Aircraft Application of Pesticides. 
106-65.13. 
106-65.14. 
106-65.15. 


Definitions. 

Licenses. 

Regulations, materials and 
methods of application. 

Reports. 

Information. 

Penalties. 

Enforcement. 

Delegation of duties. 

Co-operation. 


Article 4C. 


Structural Pest Control Act. 
108-65.22. Title. 
106-65.23. Structural 


106-65.16. 
106-65.17. 
106-65.18. 
106-65.19. 
106-65.20. 
106-65.21. 


Pest Control Com- 
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Sec. 

Mission created; membership, 
terms and vacancies; organi- 
zation and quorum; compen- 
sation and expenses. 

106-65.24. Definitions. 

106-65.25. Phases of structural pest con- 
trol; license required; excep- 
tions. 

106-65.26. Qualifications of applicants for 
license. 

106-65.27. Examination of applicants; fee; 


license not transferable. 

Revocation of license. 

Rules and regulations. 

Inspectors; inspections and re- 
ports of violations; designa- 
tion of resident agent. 

Annual license fee; registration 
of solicitors and servicemen; 
identification card for employ- 
ees. 

Proceedings and hearings under 
article; record of hearings 
and judgments; certified copy 
of revocation of license sent 
to clerk of superior court. 

Penalty for violation. 

Annual report to Governor. 

Exceptions as to provisions for 
written examination by licen- 
sees. 


Article 5. 


Seed Cotton and Peanuts. 
106-66. Sale of seed cotton or peanuts. 
106-67. Traveling seed cotton buyers must 
report; failure a misdemeanor. 


Article 5A. 


Marketing of Farmers Stock Peanuts. 


106-67.1. Purpose of article. 

106-67.2. Licenses to buy peanuts required; 
purchases for seed excepted. 

106-67.3. Issuance of license; fee; effec- 
tive period; use of fees col- 
lected. 


106-67.4. Advisory Committee. 
106-67.5. False certificates, etc.; false rep- 


106-65.28. 
106-65.29. 
106-65.30, 


106-65.31. 


106-65.32. 


106-65.33. 
106-65.34. 
106-65.35. 


resentations. 
106-67.6. Inspections and _ investigations 
by Commissioner. 
106-67.7. Rules and regulations. 
106-67.8. Penalty; suspension of license 
Article 6. 
Cottonseed Meal. 
106-68. Cottonseed meal defined; inspec- 
tion tax. 
106-69. Bags to be branded with specified 
particulars. 
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Sec. 

106-70. Grades and standards established. 

106-71. Rules to enforce statute; misde- 
meanor. 

106-72. Sales without tag; misuse of tag; 
penalty; forfeiture. 

106-73. Sales contrary to article a mis- 
demeanor, 

106-74. Forfeiture for unauthorized sale; 
release from forfeiture. 

106-75. Method of seizure and sale on for- 
feiture. 

106-76. Collection and analysis of sam- 
ples. 

106-77. Sales below guaranteed quality; 
duties of Commissioner. 

106-78. Adulteration prohibited. 


Article 7. 


Pulverized Limestone and Marl. 


106-79. Board of Agriculture authorized 
to make and sell lime to farmers. 
106-80. Convict labor authorized. 


Article 8. 


Sale, etc., of Agricultural Liming 
Material, etc. 


Regulation of sale, etc., of agri- 
cultural liming material, etc. 

Registration of brands by manu- 
facturers and vendors. 


Labeling. 

Registration and tonnage fees; 
tags showing payment; report- 
ing system; license certificates. 

Report of sales. 

Administration; inspections, 
pling and analysis. 

Deficiencies; refunds 
ers. 

Violations and penalties. 

Certified analysis as evidence. 

Revocation of licenses; seizure of 
materials. 

Regulations and standards. 

Construction of article. 


Article 9. 


Commercial Feeding Stuffs. 

Packages to be marked with 
statement of specified particu- 
lars; methods of analysis. 

Weight of packages prescribed. 

“Commercial feeding stuffs” de- 
fined. 

106-95.1. Custom-mixed feed. 


106-81. 
106-82. 
106-83. 


106-84. 


106-85. 
106-86. sam- 


106-87. to consum- 


106-88. 
106-89. 
106-90. 


106-91. 
106-92. 


106-93. 


106-94. 
106-95. 


106-96. Copy of statement and sample 
filed for registration. 
106-97. Agent released by statement of 


manufacturer. 
106-97.1. Registrants required to furnish 
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Sec. 
Commissioner with statement 
of tonnage sold in this State. 

106-98. Power to refuse or to cancel reg- 
istration. 

106-99. Inspection tax on feeding stuffs. 


106-99.1. Reporting system. 
106-100. Sale without complying with ar- 
ticle; sale of feeding stuff below 


grade; forfeiture; release from 
forfeiture. 

106-101. Method of seizure and sale on 
forfeiture. 


106-102. Collection and analysis of sample. 

106-102.1. Misbranding; penalty; payable 
to purchaser; value of feed; 
deficiencies of weight. 

Rules and standards to enforce 

article. 
Sales without permit. 
Refusal to comply with the arti- 


106-103. 


106-104. 
106-105. 


cle or hindering its enforce- 
ment. 

106-106. Violation of article a misde- 
meanor. 

106-107. Notice of charges to accused; 


hearing before Commissioner. 
Commissioner to certify facts to 

solicitor and furnish analysis. 
Solicitor to prosecute violations. 
Certificate of analyst as evidence. 


106-108. 


106-109. 
106-110. 


Article 10. 


Mixed Feed Oats. 


Unlawful to sell mixed feed oats 
unless ground. 


106-111. 


Article 11. 


Stock and Poultry Tonics. 


Application and affidavit for reg- 
istration. 

Registration fee. 

Sale of unregistered tonics a mis- 
demeanor. 

Notice of violation charged; 
hearing before Commissioner.’ 
Issuance of “stop sale’ orders 
by Commissioner; confiscation 

or sale of products. 
Prosecution of violations. 
Certificate of analyst as evidence. 
Purpose of article. 


Article 12. 


Food, Drugs and Cosmetics. 


106-120. Title of article. 

106-121. Definitions and general considera- 
tion. 

Certain acts prohibited. 

Injunctions restraining violations. 

Violations made misdemeanor. 

Detention of product or article 


106-112. 


106-113. 
106-114. 


106-115. 


106-116. 


106-117. 
106-118. 
106-119. 


106-122. 
106-123. 
106-124. 
106-125. 


Sec. 


“106-126. 
106-127. 


106-128. 


106-129. 


106-130. 
106-131. 


106-132. 


106-133. 
106-134. 
106-135. 


106-136. 
106-137. 
106-138. 
106-139. 


106-140. 
106-141. 
106-142. 
106-143. 


106-144. 
106-145. 


106-146. 


106-147. 
106-148. 


106-149. 


106-150. 


106-151. 
106-152. 
106-153. 


106-154. 


106-155. 


106-156. 
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suspected of being adulterated 
or misbranded. 
Prosecutions of violations. 


Report of minor violations in 
discretion of Commissioner. 
Establishment of reasonable 


standards of quality by Board 
of Agriculture. 
Foods deemed to be adulterated. 
Foods deemed misbranded. 
Permits governing manufacture 
of foods subject to contamina- 
tion with microorganisms. 
Regulations by Board of Agricul- 
ture as to use of deleterious 
substances. 
Drugs deemed to be adulterated. 
Drugs deemed misbranded. 
Regulations for sale of 
drugs. 
Cosmetics deemed adulterated. 
Cosmetics deemed misbranded. 
False advertising. 
Regulations by 
culture. 
Further powers of Commissioner 
of Agriculture for enforcement 
of article. 


Appointment of inspectors. 

Publication of reports of judg- 
ments, decrees, etc. 

Articles construed supplementary. 

Exemptions. 

Effective date. 


new 


Board of Agri- 


Article 18. 


Canned Dog Foods. 


Labeling of canned dog food re- 
quired. 

“Canned dog food’ defined. 

Registration of copies of labels 
with Commissioner of Agricul- 
ture. 


Power of Commissioner of Agri- 
culture to refuse or revoke reg- 
istration upon failure to comply 
with regulations. 

Annual registration fee; inspec- 
tion tax; stamps; reporting sys- 
tem. 

Samples for analysis. 

Adoption of standards, etc. 

Confiscation and sale by Com- 
missioner of Agriculture in 
event of violation. 

Failure to use tax stamps or im- 
proper use of stamps. 

Failure to comply with require- 
ments. 

Violations made misdemeanor. 


Sec. 

106-157. Notification by Commissioner as 
to violations. 

106-158. Prosecution of violations. 

Article 14. 
State Inspection of Slaughterhouses. 

106-159. Application for permit. 

106-160. Investigation of sanitary condi- 
tions; issuance of permit. 

106-161. Municipalities, inspection of 
meats. 

106-162. Fees for inspection. 

106-163. Inspection conducted by veteri- 
narian. 

106-164. Number of permit to _ identify 
meats; revocation of permit. 

106-165. Carcasses marked when _ in- 
spected. 

106-166. Rules and regulations for inspec- 
tion; power of Commissioner. 

106-167. Failure of butchers to keep rec- 
ord misdemeanor. 

106-168. Local: Sales of calves for veal. 


Article 14A. 


Licensing and Regulation of Rendering 
Plants and Rendering Operations. 


106-168.1. Definitions. 

106-168.2. License required. 

106-168.3. Exemptions. 

106-168.4. Application for license. 

106-168.5. Duties of the Commissioner 
upon receipt of application; 
inspection committee. 

106-168.6. Inspection by committee; cer- 


106-168 


tificate of specific findings. 


.7. Issuance of license. 


106-168.8. Minimum standards for con- 
ducting rendering operations. 
106-168.9. Transportation by licensee. 


106-168.10. Disposal of diseased animals. 

106-168.11. Authority of agents of licen- 
see. 

106-168.12. Commissioner authorized to 
adopt rules and regulations. 

106-168.13. Effect of failure to comply. 

106-168.14. Collectors subject to certain 
provisions. 

106-168.15. Violation a misdemeanor. 


Article 15. 


Inspection of Meat and Meat Products 


106-169 


106-170 
106-171 


106-172 


by Counties and Cities. 


. Inspection; meat stamped as ap- 
proved or condemned. 

. Fees for inspection. 

. Veterinary not available; who to 
inspect. 

. Collection of fees; 
of inspector. 


remuneration 


CHAPTER 106 

Sec. 

106-173. Slaughterhouses, etc., under fed- 
eral inspection, exempt from 
provisions of State inspection 
laws. 

Article 15A. 
Meat Grading Law. 

106-173.1. Short title. 

106-173.2. Definitions. 

106-173.3. Program inaugurated. 

106-173.4. Program shall be voluntary. 

106-173.5. Issuance of plant or distribu- 

tor’s permits. 

106-173.6. Revocation of plant or distrib- 

utor’s permit. 

106-173.7. Grader’s permits. 

106-173.8. Revocation of grader’s permit. 

106-173.9. Supervision of program. 

106-173.10. Grades. 

106-173.11. All meat to be stamped. 

106-173.12. Roller stamps to be rented. 

106-173.13. Roller stamps, contents of. 

106-173.14. Reports by plants or distribu- 

tors. 

106-173.15. Fees. 

106-173.16. Rules and regulations; viola- 

tion of article or regulations 
a misdemeanor. 
Article 16. 
Bottling Plants for Soft Drinks. 

106-174. Specifications of places of manu- 
facture and sale. 

106-175. Soft drink defined. 

106-176. Establishment and equipment 
kept clean; containers sterilized. 

106-177. Protection from contamination. 

106-178. Refuse removed daily. 

106-179. Syrup room screened. 

106-180. Washroom and toilet. 

106-181. Use of deleterious substances 
prohibited. 


106-181.1. Labeling. 

106-182. Enforcement by Commissioner of 
Agriculture; inspectors; ob- 
struction-a misdemeanor. 

106-183. Violation of article a 
meanor. 

106-184. Bottler’s inspection fee. 


Article 17. 


Marketing and Branding Farm Products. 


106-185. Establishment of standard pack- 
ages, etc., authorized. 

106-186. Power to employ agents and as- 
sistants. 

106-187. Board of Agriculture to investi- 
gate marketing of farm prod- 
ucts. 

106-188. Promulgation of 
receptacles, etc. 


misde- 


standards for 
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106-189. Sale and receptacles of stand- 
ardized products must conform 
to requirements. 

Inspectors or graders authorized; 
revocation of license. 

Appeal from classification. 

Certificate of grade prima facie 
evidence. 

Unwholesome products not clas- 
sified; health officer notified. 
Inspection and sampling of farm 

products authorized. 

Rules and regulations; how pre- 
scribed. 

Violation of article or regulations 
a misdemeanor. 


106-190. 


106-191. 
106-192. 


106-193. 
106-194 
106-195. 


106-196 


Article 18. 


Shipper’s Name on Receptacles. 
106-197. Shipping fruit or vegetables not 
having grower’s or _ shipper’s 
name stamped on receptacle a 
misdemeanor. 


Article 19. 


Trademark for Standardized Farm 
Products. 

Adoption, design and copyright 

of trademark, etc. 

Regulation of use of trademark. 

License for use of trademark. 

Licensing of providers of ap- 

proved designs; furnishing list 

of growers, etc. 

Violation made misdemeanor. 


Article 20. 
Standard Weight of Flour and Meal. 
106-203 to 106-209. [Repealed.] 
Article 21. 
Artificially Bleached Flour. 


106-198. 
106-199. 


106-200. 
106-201. 


106-202. 


106-210. Collection and analysis of sam- 
ples; publication of results. 

106-211. Entry to secure samples. 

106-212. Commissioner to notify solicitor 
of violations and certify facts. 

106-213. Label for artificially bleached 
flour. 

106-214. Statement required to be filed 
before sale. 

106-215. Inspection fee for registering 
brands. 

106-216. Violation of article a misdemean- 
or. 

106-217. Forfeiture for unauthorized sale; 
release from forfeiture. 

106-218. Seller to furnish samples on pay- 
ment. 

106-219. Refusing samples or obstructing 


article a misdemeanor. 
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Article 21A. 


Enrichment of Flour, Bread, Corn 
Meal and Grits. 
Sec. 
106-219.1. 
106-219.2, 
106-219.3. 


Title of article. 
Definitions. 
Required 
erals. 
Products exempted. 
Enforcement by Commissioner. 
Board authorized to make reg- 
ulations; hearings. 
Violation a misdemeanor. 
Application of article 12. 
Exemptions from article. 


vitamins and  min- 
106-219.4. 
106-219.5. 
106-219.6. 


106-219.7. 
106-219.8. 
106-219.9. 


Article 22. 


Inspection of Bakeries. 


Sanitary condition of 
drainage; toilets. 

Tables, shelves and implements; 
refuse; sleeping rooms. 

Employees; sitting or lying on 
tables: cleanliness. 

Use of tobacco. 

Ingredients and materials. 

Adulterants; stale products; 
fections. 

106-225.1. Bakery products containing 
souvenirs, trinkets, etc., which 
may endanger consumers. 

New bags or other new con- 
tainers required for grain 
cereal products. 


106-226. Department of Agriculture to 
enforce law; examination of 
plant and products. 


106-220. rooms; 
106-221. 
106-222. 
106-223. 


106-224. 


106-225. in- 


106-225.2. 


106-227. Closing of plant; report of viola- 
tion of article to solicitor. 

106-228. Regulations; establishment; vio- 
lation. 

106-229. Inspection fee. 

106-230. Violation of article a misde- 
meanor. 

106-231. Inspectors. 

106-232. Article supplemental to municipal 
ordinances. 

Article 23. 
Oleomargarine. 

106-233. Definitions; singular or plural. 

106-234. [Repealed.] 

106-235. License to sell oleomargarine. 

106-236. Display of signs. 

106-237. Enforcement of article; revoca- 
tion of license. 

106-238. Penalties. 

Article 24. 
Excise Tax on Certain Oleomargarines. 
106-239. Tax imposed; rules and regula- 


. AGRICULTURE 
Sec. 
tions; penalties; disposition of 
proceeds. 


Article 25. 


North Carolina Egg Law. 
106-240 to 106-245. [Repealed.] 


106-245.1. Short title. 

106-245.2. Definitions. 

106-245.3. Certificate required for distrib- 
utor; issuance and term; re- 
newal. 

106-245.4. Inspection fee imposed; use of 
proceeds; reduction of fee. 

106-245.5. Collection of inspection fee. 

106-245.6. Sales between distributors. 

106-245.7. Unlawful acts. 

106-245.8. Rules and regulations; advis- 
ory committee. 

106-245.9. Board to fix standards, grades 
and weight classes; produc- 
ers and others may grade. 

106-245.10. Powers of the Commissioner in 
making inspection. 

106-245.11. Exemptions. 

106-245.12. Penalties for violations; sus- 
pension or revocation of cer- 
tificate. 


Article 26. 


Inspection of Ice Cream Plants, Cream- 
eries, and Cheese Factories. 


106-246. Cleanliness and_ sanitation re- 
quired; wash rooms and toilets, 
living and sleeping rooms; ani- 
mals. 

Cleaning and sterilization of ves- 
sels and utensils. 

Purity of products. 
Receivers of products to 
utensils before return. 
Correct tests of butterfat; tests 

by Board of Agriculture. 

Department of Agriculture to en- 
force law; examinations. 

Closure of plants for violation of 
article; certificate to solicitor of 
district. 

Standards of purity and _ sanita- 
tion; regulating trade or brand 
names of frozen or semi-frozen 
desserts. 

Inspection fees; wholesalers; re- 
tailers and cheese factories. 

Violation of article a misdemean- 
or}; punishment. 


Article 27. 


Records of Purchases of Milk Products. 

106-256. Annual reports to Dairy Division 
by creameries, milk distributing 
plants, etc. 


106-247. 


106-248. 
106-249. 


clean 
106-250. 
106-251. 


106-252. 


106-253. 


106-254. 


106-255. 


CHAPTER 106 


Sec. 

106-257. Records of purchases of cream. 

106-258. Individual plant records treated 
as confidential. 

106-259. Failure to comply with provisions 
of article made misdemeanor. 


Article 28. 


Records and Reports of Milk Distributors 
and Processors. 


106-260. “Milk” defined. 

106-261. Reports to Commissioner of Ag- 
riculture as to milk purchased 
and sold. 

106-262. Powers of Commissioner of Ag- 
riculture. 

106-263. Distribution of milk in classifica- 
tion higher than that in which 


purchased. 

106-264. Inspections and investigations by 
Commissioner. 

106-265. Failure to file reports, etc., made 
unlawful. 


106-266. Violation made misdemeanor. 


Article 28A. 


Regulation of Milk Brought into North 
Carolina from Other States. 


106-266.1. Requirements to be complied 
with by out-of-State shippers 
of milk or cream. 

106-266.2. Requirements and standards for 
distributors in this State dis- 


tributing imported milk or 
cream. 

106-266.3. Power to make rules and regu- 
lations. 


106-266.4. Penalty for violation. 
106-266.5. Exemption clause. 


Article 28B. 


Regulation of Production, Distribution, 
etc., of Milk and Cream. 


106-266.6. Definitions. 

106-266.7. Milk Commission created; mem- 
bership; chairman; compensa- 
tion; quorum; duties of Com- 
missioner of Agriculture and 
Director of Agricultural Ex- 
periment Station. 

106-266.8. Powers of Commission. 

106-266.9. Distributors to be licensed; 
prices and practices of distrib- 
utors regulated. 

106-266.10. Application for distributor’s li- 
cense. 

106-266.11. Annual budget of Commission; 
collection of monthly assess- 
ments from local milk boards. 

106-266.12. Milk Commission Account; de- 
ductions by distributor from 
funds owed to producer. 
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Sec. 
106-266.13. 
106-266.14. 


Local milk boards. 

Assessments to meet expenses 
of carrying out article. 
Injunctive relief. 

Penalties. 

Appeals. 

Saving clause. 

Marketing agreements not to 
be deemed illegal or in re- 
straint of trade; conflicting 
laws. 
Limitations 
Commission. 
Sale below cost to injure or 
destroy competition prohib- 
ited. 


106-266.15. 
106-266.16. 
106-266.17. 
106-266.18. 
106-266.19. 


106-266.20. upon power of 


106-266.21. 


Article 29. 
Inspection, Grading and Testing Milk 
and Dairy Products. 


106-267. Inspection, grading and 
dairy products. 


testing 


106-267.1. License required; fees; term of 
license; examination required. 

106-267.2. Rules and regulations. 

106-267.3. Revocation of license; proviso; 
hearing. 

106-267.4. Representative average sample; 


misdemeanor, what deemed. 
106-267.5. Standard Babcock testing glass- 
ware; scales and weights. 
106-268. Definitions; enforcement of arti- 
cle. 
106-268.1. Penalties. 


Article 30. 


Board of Crop Seed Improvement. 
106-269. Creation and purpose. 


106-270. Board membership. 

106-271. Powers of Board. 

106-272. Co-operation of other  depart- 
ments with Board; rules and 
regulations; fees for certifica- 
tion. 

106-273. North Carolina Crop Improve- 
ment Association. 

106-274. Certification of crop seeds. 

106-275. False certification of purebred 
crop seeds made misdemeanor. 

106-276. Supervision of certification of 
crop seeds. 

Article 31. 
North Carolina Seed Law. 

106-277. Short title. 

106-278. Construction to conform with fed- 
eral act. 

106-279. Administered by Commissioner. 

106-280. Definitions. 


106-280.1. Hybrid Seed Corn Committee. 
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Article 32. 
Linseed Oil. 


Sec, 
106-280.2. Tobacco Seed Committee. 
106-281. Tag and label requirements. 


106-282. Invoices and records. ae I : d iat: h 
106-288. Prohibitions. -285. ge an analysis author- 
, ‘ ; zed. 

106-284. Disclaimers and nonwarranties. 106-286 Raw and boiled linseed oil de- 

106-284.1. Administration. fined 

106-284.2. Seizure. Pry 106-287. Adulterated linseed oil defined. 

106-284.3. Funds for expenses ; licensing ; 106-288. Sale of prohibited products; state- 
seed analysis tags; inspection ment required of dealer. 
stamps. ¢ 106-289. Drying agents; label to state name 

106-284.4. Violations and prosecutions. and percentage. 

AYticl AlAs 106-290. Compounds, imitations, and sub- 
stitutes regulated. 
Seed Potato Law. 106-291. Containers to be marked with 

106-284.5. Title. specified particulars. 

106-284.6. Purposes; definitions and stand- 106-292. Entry for samples authorized. 
ards. 106-293. Refusing samples or obstructing 

106-284.7. Unlawful to sell seed potatoes ae aos of article forbid- 
not conforming to standards; 106-294. Vi Tae f ticl isd 
rules and regulations. go S79 V 102A HO SO on ee le 

106-284.8. Empl txok4 tors; sp eo 

gee: hee fs MSPecrors; PFO- 196-295. Forfeiture for unauthorized offer; 
p : ibe Sees bee disposal of proceeds. 

106-284.9. Inspection; “stop sale” orders; 106-296. Commissioner to notify solicitor 
sale for other purposes than of violations and certify facts. 
seed; use of other than sale 106-297. Solicitor to prosecute. 
certification tags; notice re- 406-298. Inspection tax. 
quired. 106-299. Tax tags. 

106-284.10. Authority to permit sale of 106-300. Refilling containers and misuse of 
substandard potatoes. tags prohibited. 

106-284.11. Sale of potatoes by grower to 106-301. Rules to enforce article; misde- 
planter with personal knowl- mecanos. 
edge of growing conditions. 106-302. ae Sadia? by guaranty of 

106-284.12. Violation a misdemeanor; no- hie pe a 
tice to persons violating ar- Article 33. 
ticle; opportunity of hear- : 
ing; duties of solicitors. Adulterated Turpentine. : 

106-284.13. Article 30 not repealed. 106-303. Sale of adulterated turpentine 

h misdemeanor. 
Article 31B. 
Article 34. 
Vegetable Plant Law. p ; 

106-284.14. Title. Animal Diseases. 

106-284.15. Purpose of article. Part 1. Quarantine and Miscellaneous 

106-284.16. Definitions. Provisions. 

106-284.17. Unlawful to sell plants not up 106-804. Ee of livestock quar- 
to standard and not appro- ea ; 
priately tagged or labelled. 106-305. mika an infected feed- 

a p stuff quarantine. 

ah Gopoiae and regulations. ; 106-306. Rules to enforce quarantine. 

106-284.19. Inspection; interference with 106-307. Violation of proclamation or rules. 
Inspectors; “stop sale” or- 1096-307.1. Serums, vaccines, etc., for con- 
ders. trol of animal diseases. 

106-284.20. Violation a misdemeanor; nO- 106-307.2. Reports of infectious disease in 
tice to violators; opportunity livestock to State Veterinarian. 
for hearing; facts and re- 106-307.3. Quarantine of infected or inoc- 
sults of inspection furnished ulated livestock. 
to solicitor. 106-307.4. Livestock brought into State. 

106-284.21. Authority to permit sale of 106-307.5. Appropriations for control of 
substandard plants. hog cholera, etc. 

106-284.22. When article not applicable. 106-307.6. Violation made misdemeanor. 
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Sec. 
Part 


CHAPTER 106. AGRICULTURE 


2. Foot and Mouth Disease; Rin- 


derpest; Foul Pest; Newcastle 


106-308. 


106-309. 


106-310. 


106-311. 


106-312. 


106-313. 
106-314. 


106-315. 


106-316. 


106-316 


106-316 


106-316 


106-316 


106-316 


106-317 


106-318. 


106-319. 


106-320. 


106-321. 
106-322. 


Disease. 


Appropriation to combat animal 
and fowl diseases. 
Disposition of surplus funds. 


Part 3. Hog Cholera. 


Burial of hogs dying 
death required. 

Hogs affected with cholera to be 
segregated and confined. 

Shipping hogs from  cholera-in- 
fected territory. 

Price of serum to be fixed. 

Manufacture and use of serum and 
virus restricted. 

Written permit from State Vet- 
erinarian for sale, use or distri- 
bution of hog cholera virus, etc. 

Counties authorized to purchase 
and supply serum. 

1. Purpose of sections 106-316.1 to 

106-316.5. 

.2. Use of virulent hog cholera vi- 
rus prohibited without per- 
mit; virulent hog cholera vi- 
rus defined; use of modified 
live virus vaccines. 

.3. Unlawful to import hogs inoc- 
ulated with virulent virus; ex- 
ceptions for immediate slaugh- 
ter; health certificate and per- 
mit required. 

.4. Penalties for violation of sec- 
tions 106-316.1 to 106-316.5. 

.5. Application of sections 106-316.1 
to 106-316.5; laws repealed. 

. Regulation of the transportation 
or importation of hogs and other 
livestock into the State. 

Issuance of health certificates for 
swine and livestock; inspection. 

Burial of hogs and other livestock 
dying in transit. 

Duty of county commissioners to 
provide for inspections. 

Penalties for violation. 

Effect of sections 106-317 to 106- 
322. 


natural 


Part 4. Compensation for Killing 


106-323 


106-324 


106-325 


106-326 


Diseased Animals. 


. State to pay part of value of ani- 
mals killed on account of dis- 
ease. 

. Appraisal of cattle affected with 
Bang’s disease and_ tuberculo- 
sis. 

. Appraisal of animals affected with 
glanders; report. 

. Report of appraisal of cattle af- 
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Sec. 


106-327. 


106-328. 
106-329. 


106-330. 


106-331. 


106-332. 


106-333. 


106-334. 


106-335. 


106-336. 


106-337. 
106-338. 


106-339. 
106-340. 


106-341. 
106-342. 


106-343. 
106-344. 
106-345. 
106-346. 
106-347. 
106-348. 


106-349. 
106-350. 


106-351. 


106-352. 


106-353 


106-354. 


106-355. 


106-356. 


fected with Bang’s disease and 
tuberculosis to State Veterina- 
rian; contents. 

Marketing of cattle affected with 
Bang’s disease and tuberculosis. 

Report on salvage. 

Compensation when killing  or- 
dered. 

Ownership of destroyed animals; 
outstanding liens. 

State not to pay for feed of ani- 
mals ordered killed. 


Disinfection of stockyards by 
owners. 

Payments made only on certain 
conditions. 


Owner’s claim for indemnity sup- 
ported by reports. 

State Veterinarian to carry out 
provisions of article; how mon- 
eys paid out. 


Part 5. Tuberculosis. 


Animals reacting 
test. 

Animals to be branded. 

Quarantine; removal or sale; sale 
and use of milk. 

Seller liable in civil action. 

Responsibility of owner of prem- 
ises where sale is made. 

Sale of tuberculin. 

Notice to owner of suspected ani- 
mals; quarantine. 

Appropriations by counties; elec- 
tions. 

Petition for election if commis- 
sioners refuse co-operation; or- 
der; effect. 

Importation of cattle. 

Amount of appropriation. 

Qualified veterinarian. 

Rules and regulations. 

Violation of law a misdemeanor. 

Sale of tubercular animal a fel- 
ony. 


Part 6; Cattle Tick. 


Systematic dipping of cattle or 
horses. 


to tuberculin 


Counties not embraced in quaran- 
tine zones. 

Dipping vats; counties to provide; 
cost. 

Local State inspectors; commis- 
sioned as quarantine inspectors; 
salaries, etc. 


Enforcement of compliance with 
law. 
Owners of stock to have same 


dipped; supervision of dipping; 
dipping period. 


Sec. 


106-357. 
106-358. 


106-359. 
106-360. 
106-361. 


106-362. 
106-363. 


106-364. 
106-365. 
106-366. 


106-367. 
106-368. 


106-369. 


106-370. 


106-371. 


106-372 


CHAPTER 106 


Service of notice. 

Cattle placed in quarantine; dip- 
ping at expense of owner. 

Expense of dipping as lien on 
animals; enforcement of lien. 

Duty of sheriff. 

Rules and regulations. 

Penalty for violation. 

Damaging dipping vats a felony. 


Part 7. Rabies. 


Definitions. 

Vaccination of all dogs. 

Appointment and qualifications 
rabies inspectors; preference 
veterinarians. 

Time of vaccination. 

Publication of notice of date 
vaccination; duty of owner. 


of 
to 


of 


to 
of 


Vaccine and cost; metal tag 
be worn by dog; certificate 
vaccination. 

Notice to sheriff of each county 
and his duty to assist. 


Canvass of dogs not wearing metal 
tags; notice to owners to have 
dogs vaccinated; killing of own- 
erless dogs. 

Fee for vaccination; penalty for 
late vaccination. 


106-372.1. [Repealed.] 


106-373. 


106-374. 


106-375. 


106-376. 


106-377. 


106-378. 
106-379. 


106-380. 


106-381. 


106-382. 


106-383. 


106-384. 


106-385. 
106-386. 
106-387. 


Vaccination of dogs after vaccina- 
tion period. 


Vaccination and confinement of 
dogs brought into State. 
Quarantine of districts infected 


with rabies. 

Killing stray dogs in quarantine 
districts. 

Infected dogs to be killed; protec- 
tion of dogs vaccinated. 


Confinement of suspected animals. 

Animals having rabies to be 
killed; heads ordered to a labo- 
ratory. 


Notice to local health director 
when person bitten; confinement 
of dog; reports by physicians. 

Confinement or leashing of vi- 
cious animals. 

Administration of law in cities 
and larger towns; co-operation 
with sheriffs. 

Regulation of content of vaccine; 
doses. 

Law declared additional to other 
laws on subject. 


Violation made misdemeanor. 
Present dog tax limited. 
Disposition of funds. 
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Sec. 
106-388. 


106-389. 


106-390. 


106-391. 
106-392. 
106-393. 


106-394. 
106-395. 
106-396. 


106-397. 


106-398. 
106-399. 


Part 8. Bang’s Disease. 


Animals affected with, or exposed 
to Bang’s disease, declared sub- 
ject to quarantine, etc. 

“Bang’s disease” defined; co-op- 
eration with the federal Depart- 
ment of Agriculture. 

Blood samples; diseased animals 
to be branded and quarantined; 
sale, etc. 

Civil liability of vendors. 

Sales by nonrésidents. 

Duties of State Veterinarian; 
quarantine for failure to com- 
ply with recommendations. 

Co-operation of county boards of 
commissioners. 

Compulsory testing. 

“Qualified veterinarian” defined. 

Authority to promulgate and en- 
force rules and regulations. 

Violation made misdemeanor. 

Punishment for sales of animals 
known to be infected. 


Part 9. Control of Livestock Diseases. 


106-400. 


106-401. 


106-402. 


106-403. 


106-404. 


106-405. 


Part 


106-405.1. 
106-405.2. 


106-405.3. 
106-405.4. 
106-405.5. 
106-405.6. 
106-405.7. 


106-405.8. 


106-405.9. 


106-406. 


106-407. 
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Permit from State Veterinarian 
for sale, transportation, etc., of 
animals affected with disease. 

Notice of quarantine; removal of 
quarantine. 

Confinement and isolation of dis- 
eased animals required. 


Disposition of dead animals and 
fowls. 

Animals affected with glanders to 
be killed. 

Violation made misdemeanor. 


10. Feeding Garbage to Swine. 


Definitions. 
Permit for feeding garbage to 
swine. 


Application for permit. 

Revocation of permits. 

Sanitation. 

Cooking or other treatment. 

Inspection and _ investigation; 
maintenance of records. 

Enforcement of Part; rules and 
regulations. 

Penalties. 


Article 35. 
Public Livestock Markets. 


Permits for public livestock mar- 
kets; restraining order for cer- 
tain violations. 

Bonds required of operators; ex- 
emptions as to permits and 
health requirements. 


Sec. 


106-408. 


106-409. 


106-410. 


106-411. 


106-412. 


106-413. 


106-414. 


106-415. 


106-416. 


106-417. 


106-418. 


106-419. 
106-420. 


106-421. 


106-422. 
106-423. 
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Marketing facilities prescribed; 
records of purchases and sales; 
time of sales. 

Health certificates for cattle re- 
moved for nonslaughter pur- 
poses; identification; information 
form; bill of sale. 

Health certificates for swine re- 
moved for nonslaughter  pur- 
poses; identification; informa- 
tion form; bill of sale. 

Regulation of use of livestock re- 
moved from market; swine 
shipped out of State. 

Admission of animals to market; 
quarantine of diseased animals; 
sale prohibited; regulation of 
trucks, etc. 

Sale, etc., of certain diseased ani- 
mals prohibited; application of 
article; sales by farmers. 

Transportation, sale, etc., of dis- 
eased livestock; burden of prov- 
ing health. 

Fees for permits; term of per- 
mits; cost of tests, serums, etc. 

Rules and regulations. 

Violation made misdemeanor; re- 
sponsibility for health, etc., of 
animals. 

Exemption from health provisions. 


Article 36. 
Plant Pests. 


Plant pest defined. 

Authority of Board of Agricul- 
ture to adopt regulations. 

Permitting uncontrolled existence 
of plant pests; nuisance; method 
of abatement. 

Agents of the Board; inspection. 

Nursery inspection; nursery deal- 
er’s certificate; narcissus inspec- 
tion. 


106-423.1. Criminal penalties; violation of 


106-424. 
106-425. 


106-426. 


106-427. 


106-428. 


106-429. 


laws or regulations. 


Article 37. 
Cotton Grading. 


Federal standards recognized. 

Duplicates of federal samples may 
be used. 

Expert graders to be employed; 
co-operation with United States 
Department of Agriculture. 

County commissioners to co-op- 
erate. 

Grading done at owner’s request; 
grades as evidence. 

Grader’s certificate admissible as 
evidence. 
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Article 38. 


Marketing Cotton and Other Agri- 

cultural Commodities. 

Sec. 

106-430. Purpose of law. 

106-431. Definition of “other agricultural 
commodities.” 

106-432. Board of Agriculture administers 
law, makes rules, appoints su- 


perintendent. 

106-433. Employment of officers and as- 
sistants. 

106-434. Bonds of superintendent and em- 
ployees. 


106-435. Fund for support of system; col- 
lection and investment. 

106-436. Registration of gins; gin records 
and reports; payment of tax. 

106-437. Qualifications of warehouse man- 
ager. 

106-438. Warehouse superintendent to ac- 
cept federal standards. 

106-439. Duties of superintendent; man- 
ner of operating warehouse sys- 
tem. 

106-440. Power of superintendent to sue 
or to be sued; liability for tort. 

106-441. Grading and weighing of prod- 
ucts; negotiable receipts; au- 
thentication of receipts. 

106-442. Transfer of receipt; issuance and 
effect of receipt. 

106-443. Issuance of false receipt a felony; 
punishment. 

106-444. Delivery of cotton without re- 
ceipt or failure to cancel re- 
ceipt. 

106-445. Rules for issuance of duplicate re- 
ceipts. 

106-446. State not liable on warehouse 
debts; tax on cotton continued 
if losses sustained. 

106-447. Insurance of cotton; premiums; 
lien for insurance and storage 
charges. 

106-448. Superintendent to negotiate loans 
on receipts and sell cotton for 
owners. 

106-449. Construction of the 1941 amend- 
ment. 

106-450. Compliance with United States 
warehouse law. 

106-451. Numbering of cotton bales by 
public ginneries; public gin de- 
fined. 

106-451.1. Purchasers of cotton to keep rec- 

ords of purchases. 


Article 39. 
Leaf Tobacco Warehouses. 


106-452. Maximum warehouse charges. 


CHAPTER 106. 


Sec. 

106-453. Oath of tobacco weigher; duty of 
weigher to furnish list of num- 
ber and weight of baskets 
weighed. 

Warehouse proprietor to render 
bill of charges; penalty. 

Tobacco purchases to be paid for 
by cash or check to order. 


Article 40. 
Leaf Tobacco Sales. 


106-454 


106-455. 


Accounts of warehouse sales re- 
quired. 

Monthly reports to Commissioner; 
results classified. 

Commissioner to keep record and 
publish in bulletin. 


106-456. 


106-457. 


106-458. 


106-459 
106-460. 


Penalty for failure to report sales. 

Commissioner to publish names 
of warehouses failing to report 
sales; certificate as evidence. 


Nested, shingled or overhung to- 
bacco. 

Sale under name other than that 
of true owner prohibited. 

Allowance for weight of baskets 
and trucks. 


106-461. 


106-462. 


106-463. 


Violation made misdemeanor. 

Organization and membership of 
tobacco boards of trade; rules 
and regulations; price fixing pro- 
hibited. 


Article 41. 
Dealers in Scrap Tobacco. 


106-464. 
106-465. 


106-466. Application for license; amount of 
tax; exceptions. 
Report to Commissioner of Agri- 


culture each month. 


106-467. 


106-468. Display of license; no fixed place 
of business; agents, etc.; licens- 
ing of processors, redriers, etc. 

Violation made misdemeanor. 


Exemptions. 


106-469. 
106-470. 


Article 42. 


Production, Sale, Marketing and Dis- 
tribution of Tobacco. 


106-471 to 106-489. [Repealed.] 
Article 43. 


Combines and Power Threshers. 


106-490 to 106-495. [Repealed. ] 

106-495.1. Reports of crops harvested by 
means of combines or power 
threshers. 

106-495.2. Reports of sales of combines or 
power threshers. 
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Article 44. 


Unfair Practices by Handlers of 
Farm Products. 


Sec. 

106-496. Protection of producers of farm 
products against unfair trade 
practices. 

106-497. Permits required of handlers of 
farm products not operating on 
cash basis. 

106-498. Establishment of financial respon- 
sibility before permit issued; 
bond. 

106-499. Contracts between handlers and 
producers; approval of Com- 
missioner. 

106-500. Additional powers of Commis- 
sioner to enforce article. 

106-501. Violation of article or rules made 


misdemeanor. 


Article 45. 
Agricultural Societies and Fairs. 


Part 1. State Fair. 

106-502. Land set apart. 

106-503. Board of Agriculture to operate 

fair. 

106-503.1. Board authorized to construct 
and finance facilities and im- 
provements for fair. 

106-504. Lands dedicated by State may be 

repossessed at will of General 
Assembly. 


Part 2. County Societies. 
Incorporation; 
of existence. 
Organization; officers; new mem- 
bers. 


106-505. powers and term 


106-506. 


106-507. Exhibits exempt from State and 


county taxes. 


106-508. Funds to be used in paying pre- 
miums. 
Annual statements to State Treas- 


urer. 


106-509. 


106-510. 
106-511. 


Publication of statements required. 
Records to be kept; may be read 
in evidence. 


Part 3. Protection and Regulation of 
Fairs. 
106-512. Lien against licensees’ property to 
secure charge. 


Notice of sale to owner. 

Unlawful entry on grounds a mis- 
demeanor. 

Assisting unlawful entry on 
grounds a misdemeanor. 

Vendors and exhibitors near fairs. 
to pay license. 


106-513. 
106-514. 


106-515. 


106-516. 
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Sec. 

106-516.1. Carnivals and similar amuse- 
ments not to operate without 
permit. 

106-517. Application for license to county 

commissioners. 

106-518. Unlicensed vending, etc., near fairs 

a misdemeanor. 

106-519. Commissioners may refuse to li- 

cense shows within five miles. 

106-520. Local aid to agricultural, animal, 

and poultry exhibits. 


Part 4. Supervision of Fairs. 


106-520.1. Definition. 

106-520.2. Use of “fair” in name of exhi- 
bition. 

106-520.3. Commissioner of Agriculture to 
regulate. 


106-520.4. Local supervision of fairs. 

106-520.5. Reports. 

106-520.6. Premiums and premium _ lists 
supplemented. 

106-520.7. Violations made misdemeanor. 


Article 46. 
Erosion Equipment. 


106-521. Counties authorized to provide 
farmers with erosion equipment. 

106-522. Application for assistance. 

106-523. Investigation and extending re- 
lief. 


106-524. Purchase of equipment and_ fur- 
nishing to farmers; notes and 
security from applicants; rental 
contracts; guarantee of payment. 


106-525. Guarantee of payment where 
equipment purchased by federal 
agencies. 


106-526. Expense of counties extending 
relief made lien on premises of 
applicant. 

106-527. Counties excepted. 


Article 47. 
State Marketing Authority. 


106-528. State policy and purpose of arti- 
cle. 

106-529. State Marketing Authority cre- 
ated; members and officers; com- 
modity advisers; meetings and 
expenses. 


106-530. Powers of Authority. 

106-531. Discrimination prohibited; restric- 
tion on use of funds. 

106-532. Fiscal year; annual report to Goy- 
ernor. 

106-533. Application of revenues from op- 
eration of warehouses. 

106-534. Exemption from taxes and as- 
sessments. 
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Sec. 
106-535. 
106-536. 


106-537. 


106-538. 


106-539. 


106-540. 
106-541. 
106-542. 


106-543. 


106-544. 
106-545. 
106-546. 


106-547. 
106-548. 
106-549. 


Article 48. 
Relief of Potato Farmers. 


Guaranty of minimum price to 
growers of Irish potatoes under 
share planting system. 

Additional net profits due grower 
not affected. 

Minimum payments only com- 
pensation for labor and use of 
equipment, land, etc. 

Time of payments; article not ap- 
plicable to landlord-tenant con- 
tracts. 


Article 49. 
Poultry. 


National poultry improvement 
plan. 

Rules and regulations. 

Definitions. 

Hatcheries and chick dealers to 
obtain permit to operate. 

Requirements of national poultry 
improvement plan must be met. 

Shipments from out of State. 

False advertising. 

Notice describing grade of chicks 
to be posted. 

Records to be kept. 

Fees. 

Violation a misdemeanor. 


Article 49A. 


Voluntary Inspection of Poultry. 


106-549.1. 
106-549.2, 
106-549.3. 


106-549.4. 
106-549.5. 


106-549.6. 
106-549.7. 
106-549.8. 
106-549.9. 


106-549.1 
106-549.1 


106-549.1 
106-549.1 
106-549.1 


Short title. 

Definitions. 

Authority to enter into volun- 
tary agreements providing for 
inspection. 

Rules and regulations. 

Who shall be eligible for this 
service. 

Cost of inspection. 

Payment of inspection costs. 

Plant number. 

Identifying officially inspected 
poultry, poultry products, and 
edible parts thereof. 

0. Inspection in official plants. 

1. Supervision of inspection pro- 

gram. 

2. Who shall inspect poultry. 

3. Withdrawal of service. 

4. Exemptions. 


Article 49B. 


Voluntary Inspection of Meat, Meat 


106-549.1 


Products and Meat By- 
Products. 


5. Short title. 


Sec. 


106-549.16. 
106-549.17. 


106-549.18. 
106-549.19. 


106-549.20. 
106-549.21. 
106-549.22. 
106-549.23. 


106-549.24. 
106-549.25. 


106-549.26. 


106-549.27. 
106-549.28. 


CHaprer 106 


Definitions. 

Authority to enter into volun- 
tary agreements providing for 
inspection. 

Rules and regulations. 

Who shall be eligible for this 
service. 

Cost of inspection. 

Payment of inspection costs. 

Plant number. 

Identifying officially inspected 
meat, meat by-products, meat 
food products, and_ edible 
parts thereof. 

Inspection of approved plants. 

Supervision of inspection pro- 
gram. 

Who shall inspect meat and 
meat products. 

Withdrawal of service. 

Exemptions. 


Article 50. 


Promotion of Use and Sale of Agri- 


106-550. 


106-551. 


106-552. 


106-553. 


106-554. 


106-555. 
106-556. 


106-557. 


106-558. 


106-559. 


106-560. 


106-561. 


106-562. 


106-563. 


cultural Products. 


Policy as to promotion of use of, 
and markets for, farm products; 
tobacco excluded. 

Federal Agricultural 
Act. 

Associations, activity, etc., deemed 
not in restraint of trade. 

Policy as to referenda, assess- 
ments, etc., for promoting use 
and sale of farm products. 

Application to Board of Agricul- 
ture for authorization of refer- 
endum. 

Action by Board on application. 

Conduct of referendum among 
growers and producers on ques- 
tion of assessments. 

Notice of referendum; statement 
of amount, basis and purpose 
of assessment; maximum assess- 
ment. 

Management of referendum; ex- 
penses. 

Basis of referendum; eligibility for 
participation; question submit- 
ted. 

Effect of more than one-third vote 
against assessment. 

Effect of two-thirds vote for as- 
sessment. 

Regulations as to referendum; no- 
tice to farm organizations and 
county agents. 

Distribution of ballots; arrange- 
ments for holding referendum; 
declaration of results. 


Marketing 


. AGRICULTURE 
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Sec. 

106-564. Collection of assessments; 
tody and use of funds. 

106-564.1. Alternate method for collection 

of assessments. 

106-564.2. Further alternative method for 

collection of assessments. 

106-564.3. Alternative method for collection 

of assessments relating to cat- 
tle sold for slaughter. 

106-565. Subsequent referendum. 

106-566. Referendum as to continuance of 
assessments approved at prior 
referendum. 

106-567. Rights of farmers dissatisfied with 
assessments; time for demanding 
refund. 

106-568. Publication of financial statement 
by treasurer of agency; bond re- 
quired. 


cus- 


Article 50A. 
Promotion of Agricultural Research and 
Dissemination of Findings. 


106-568.1. Policy as to joint action of 


farmers. 

106-568.2. Policy as to referendum and as- 
sessment. 

106-568.3. Action of Board of Agriculture 


on petition for referendum. 


106-568.4.. By whom referendum to be 
managed; announcement. 

106-568.5. When assessment shall and 
shall not be levied. 

106-568.6. Determination and notice of 
date, area, hours, voting 
places, etc. 

106-568.7. Preparation and distribution of 

ballots; poll holders; canvass 
and announcement of results. 

106-568.8. Collection and disposition of 
assessment; report of receipts 
and disbursements; audit. 

106-568.9. Refunds to farmers. 

106-568.10. Subsequent referenda; continu- 
ation of assessment. 

106-568.11. Effect of more than one-third 
vote against assessment. 

106-568.12. Effect of two-thirds vote in fa- 


vor of assessment. 


Article 50B. 


North Carolina Agricultural Hall of 
Fame. 

106-568.13. North Carolina Agricultural 
Hall of Fame created. 

106-568.14. Board of directors; member- 
ship; compensation. 

106-568.15. Terms of directors. 

106-568.16. Admission of candidates to Hall 
of Fame. 


North Carolina State Library 


Raleigh 
§ 106-1 Cu. 106. AGRICULTURE—DEPARTMENT OF § 106-2 
Sec. Sec. 
106-568.17. Acceptance of gifts, bequests 106-578. Appropriation for enforcement of 
and awards; display thereof. article. 
Asticle 6a: 106-579. Copy of analysis in evidence. 
Inspection and Regulation of Sale of Anti- Article 52. 
freeze Substances and Preparations. Agricultural Development. 
106-569. Definitions. 106-580. Short title. 
106-570. Adulteration; what constitutes. 106-581. Intent and purpose. 
106-571. Misbranding; what constitutes. 106-582. Counties authorized to utilize fa- 
106-572. Inspection, analysis and permit cilities to promote programs. 
for sale of antifreeze. 106-583. Policy of State; cooperation of 
106-573. Article to be administered by the departments and agencies with 
Commissioner of Agriculture. Agricultural Extension Service. 
106-574. Rules and regulations. 106-584. Maximum use of existing research 
106-575. Gasoline and oil inspectors may facilities. 
be designated as agents of the 106-585. Appropriations by counties; funds 
Commissioner. made available by Congress. 
106-576. Submission of formula or chem- 106-586. Authority granted by article sup- 
ical contents of antifreeze to the plementary. 
Commissioner. 106-587. County and municipal expendi- 
106-577. Penalties for violation. tures for purposes of article. 
ARTICLE 1. 


Department of Agriculture. 


Part 1. Board of Agriculture. 


§ 106-1. Constitutional provision.—The General Assembly shall establish 
a Department of Agriculture, Immigration, and Statistics, under such regula- 
tions as may best promote the agricultural interests of the State, and shall enact 
laws for the adequate protection and encouragement of sheep husbandry. (Const., 
Arte lll asrl7 + Revys43930r 6. 'SAssx4666)) 

This section is identical with the consti- tics. Cunningham v. Sprinkle, 124 N. C. 
tutional provision, Art. III, sec. 17, which 638, 33 S. E. 138 (1899). 
is not self-executing, but simply directs Cited in Nantahala Power, etc., Co. v. 
the legislature to establish the Department Clay County, 213 N. C. 698, 197 S. E. 603 
of Agriculture, Immigration, and Statis- (1938). 


§ 106-2. Department of Agriculture, Immigration, and Statistics es- 
tablished; Board of Agriculture, membership, terms of office, etc.—The 
Department of Agriculture, Immigration, and Statistics is created and established 
and shall be under the control of the Commissioner of Agriculture, with the con- 
sent and advice of a board to be styled “The Board of Agriculture.”” The Board 
of Agriculture shall consist of the Commissioner of Agriculture, who shall be 
ex officio a member and chairman thereof and shall preside at all meetings, and 
of ten other members from the State at large, so distributed as to reasonably rep- 
resent the different sections and agriculture of the State. In the appointment of 
the members of the Board the Governor shall also take into consideration the 
different agricultural interests of the State, and shall appoint one member who 
shall be a practical tobacco farmer to represent the tobacco farming interest, one 
who shall be a practical cotton grower to represent the cotton interest, one who 
shall be a practical truck farmer or general farmer to represent the truck and 
general farming interest, one who shall be a practical dairy farmer to represent 
the dairy and livestock interest of the State, one who shall be a practical poul- 
try man to represent the poultry interest of the State, one who shall be a practical 
peanut grower to represent the peanut interest, one who shall be a man experi- 
enced in marketing to represent the marketing of products of the State. The 
members of such Board shall be appointed by the Governor by and with the con- 
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sent of the Senate, when the terms of the incumbents respectively expire. The 
term of office of such members shall be six years and until their successors are 
duly appointed and qualified. The terms of office of the five members constitut- 
ing the present Board of Agriculture shall continue for the time for which they 
were appointed. In making appointments for the enlarged Board of Agriculture, 
the Governor shall make the appointments so that the term of three members 
will be for two years, three for four and four for six years. Thereafter the ap- 
pointments shall be made for six years. Vacancies in such Board shall be filled 
by the Governor for the unexpired term. The Commissioner of Agriculture and 
the members of the Board of Agriculture shall be practical farmers engaged in 
their profession. (Code, s. 2184; 1901, c. 479, ss. 2, 4; Rev., s. 3931; 1907, c. 
BO 7/mesiel-s Ce Si, s..4067 3-193, c G60; Ss) eel937eronal ae 

Editor’s Note. — The 1931 and 1937 Sprinkle, 124 N. C. 638, 33 S. E. 138 
amendments rewrote this section. (1899). 

Appointment of Members.—Members of Actions against 'Board—vThe Board of 


the State Board of Agriculture are not con- 
stitutional officers, but being of legislative 
creation, are within the power of legislative 


Agriculture is a department of the State 
government and an action cannot be main- 
tained against it without the consent of the 


appointment. They are not exclusively, State. Chemical Co. v. Board of Agricul- 
nor of necessity, within the power of ture, 111 N. C. 135, 15 S. E. 1032 (1892). 
executive appointment. Cunningham  y. 


§ 106-3. Compensation of members. — Each member of the Board of 
Agriculture shall receive compensation for each day he attends a session of the 
Board and for each day necessarily spent in traveling to and from his residence. 
He shall also receive necessary traveling expenses for the distance to and from 
Raleigh. When attending any committee meeting each member of the commit- 
tee, other than the chairman, shall receive the same per diem rate and mileage as 
is fixed for attending meetings of the Board. (1901, c. 479, s. 3; Rev., s. 3932; 
1919, c. 247, s. 1014; C. S., s. 4668.) 

Cross Reference.—See current appropri- 
ations act for per diem rate. 


§ 106-4. Meetings of Board.—The Board of Agriculture, herein estab- 
lished, hereafter called “the Board,’ shall meet for the transaction of business 
in the city of Raleigh at least twice a year, and oftener, if called by the Com- 
missioner of Agriculture. (1901, c. 479, s. 3; Rev., s. 3935; C. S., s. 4669; 1921, 
e245 19295 86.2252. 201931. CasOU eee ee) 

Editor’s Note. — This section formerly 
set the specific date for one of the meetings 
on the second Wednesday in December. 


The 1931 amendment made no mention of 
any specific date. 


§ 106-5. Executive committee and finance committee. — The Board 
shall elect from its numbers an executive committee of four, of which commit- 
tee the Commissioner shall also be ex officio a member and chairman. The Board 
shall elect a finance committee of five from its numbers. The Board shall pre- 
scribe the powers and duties of these committees, and the Commissioner may 
call meetings of these committees whenever in his opinion such meetings are de- 
sirable ae the good of the Department. (Rev., s. 3936; 1907, c. 876, s. 1; C. 
S., s. 4670.) 


§ 106-6. Moneys received to be paid into State treasury.—All moneys 
arising from tonnage charges on fertilizers and fertilizing materials, inspection 
taxes on cottonseed meal and concentrated commercial feeding stuff, and from 
the sale of any property seized and condemned under the provisions of this chap- 
ter, and all other moneys which may come into the hands of the Commissioner 
of Agriculture or other officer, member or employee of the Department of Agri- 
culture by virtue of this chapter, shall be paid into the State treasury by the 
Commissioner of Agriculture, and shall be kept on a separate account by the 
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Treasurer as a fund for the exclusive use and benefit of the Department of Agrti- 
culture. (1876-7, c. 174, s. 22; Code, s. 2208; Rev., s. 3937; C. S., s. 4671.) 


§ 106-7. Power of Board.—The Board shall be empowered to hold in 
trust and exercise control over donations or bequests made to it for promoting 
the interests or purposes of the Department. (1901, c. 479, s. 3; Rev., s. 3933; 
Gi Sages 46/2.) 


§ 106-8. May require bonds of officers.—Bonds may be required for 
such amounts as the Board may think best for all officers of the Department 
who handle funds. (1901, c. 479, s. 14; Rev., s. 3934; C. S., s. 4673.) 


§ 106-9. Annual report.—The Board shall annually make a report to the 
Governor, to be transmitted by him to the General Assembly the years when in 
session, of its work and matters relating thereto, which report shall contain a 
statement of all receipts and expenditures and the objects for which expended. 


(1907, c. 876, s. 2; C. S., s. 4674.) 


§ 106-9.1. Investment of surplus in agriculture fund in interest bear- 
ing government securities.—The Board of Agriculture, with the approval of 
the Governor and Council of State, is hereby authorized and empowered when- 
ever in their discretion there is a cash surplus in the agriculture fund in excess 
of the amount required to meet the current needs and demands of the Depart- 
ment, to invest said surplus funds in bonds or certificates of indebtedness of the 
United States of America or bonds, notes or other obligations of any agency or 
instrumentality of the United States of America, when the payment of principal 
and interest thereof is fully guaranteed by the United States of America, or in 
bonds or notes of the State of North Carolina. The said funds shall be invested 
in such obligations as in the judgment of the Board of Agriculture, the Gover- 
nor, and the Council of State may be readily converted into money. The inter- 
est and revenue received from such investment or profits realized from the sale 
thereof shall become a part of the agriculture fund and be likewise invested. 
(1945, c. 999.) 


Part 2. Commissioner of Agriculture. 


§ 106-10. Election; term; vacancy.—The Commissioner of Agriculture 
shall be elected at the general election for other State officers, shall be voted for 
on the same ballot with such officers, and his term of office shall be four years, 
and until his successor is elected and qualified. Any vacancy in the office of such 
Commissioner shall be filled by the Governor, the appointee to hold until the next 
regular election to the office and the qualification of his successor. (1901, c. 479, 


S.i4piRey..tS) 3938 + GtSr 1846752) 


§ 106-11. Salary of Commissioner of Agriculture.—The salary of the 
Commissioner of Agriculture shall be twelve thousand dollars ($12,000.00) a 
year, payable monthly. (1901, c. 479, s. 4; 1905, c. 529; Rev., s. 2749; 1907, c. 
O8/pahiccdl 9131x582 CaSaos, bores LOA tee 2 orrew fn 1039; cn 282.vs. St 1935} 
c. 293 ; 1937, c.. 415; 1939, c. 338; 1943, c. 499, s. 1; 1947, c. 1041; 1949, c. 1278; 
4053) callie 22: 21957,cc: 123 

Editor’s Note. — The various amend- from the time the Commissioner took the 
ments increased the salary, the 1957 amend- oath of office and began serving the term 
ment raising it from $10,000.00 to $12,000.00 for which he was elected in 1956. 


§ 106-12. To appoint secretary and other officials.—The Commissioner 
of Agriculture shall appoint a secretary and prescribe his duties, and shall ap- 
point such employees as may be necessary to the efficient prosecution of the du- 
ties of the Department of Agriculture. He shall, subject to the approval of a 
majority of the Board, appoint heads of divisions and their assistants. (1901, 
c. 479, s. 4; Rev., s. 3939; 1913, c. 202; C. S., s. 4676.) 
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§ 106-13. To investigate purchases, sources, and manufacture of 
fertilizer.—The Commissioner of Agriculture shall investigate all complaints 
made by purchasers of fertilizers, and render such services as he may be able in 
bringing about an adjustment and satisfactory settlement of such complaints. 
It shall be his duty to ascertain as near as may be the actual cost of blood tank- 
age, fishscrap, nitrate of soda, cottonseed meal, and other materials from which 
ammonia or nitrogen is obtained; the cost of all phosphate rock, together with 
a description of the treatment with acids, the grinding and general manufacture 
of acid phosphate, and the actual cost thereof as near as may be, and to commu- 
nicate with dealers, both in this country and in Germany, as to the cost of muriate 
of potash, kainit, and other sources of potash, and to publish the same in the 
Bulletin; but he shall not expose to the public the name of any manufacturer 
in this State who may give him information on this subject, nor shall he divulge 
any information concerning the private business of any corporation or company 
manufacturing fertilizers solely in this State: Provided, such corporation or 
company is not a part or branch of any trust or combination. He shall also make 
and publish in every fertilizer bulletin a price-list of the market value of all the 
materials of which fertilizers are made, and revise the same as often as may be 


necessary. (1901, c. 479, s. 4; Rev., s. 3940; C. S., s. 4677.) 


§ 106-14. To establish regulations for transportation of livestock. 
—The Commissioner of Agriculture, by and with the consent and advice of the 
Board of Agriculture, shall promulgate and enforce such rules and regulations 
as may be necessary for the proper transporting of livestock by motor vehicle, 
and may require a permit for such vehicles if it becomes necessary in order to 
prevent the spread of animal diseases. This section shall not apply to any county 
having a local law providing for the vaccination of hogs against cholera. (1937, 
Gane /,. 55,1; 2.) 


Part 3. Powers and Duties of Department and Board. 


§ 106-15. Agricultural Research Station and branch stations.—The 
work of investigation in agriculture required in this chapter may be designated by 
the Board of Agriculture as an Agricultural Research Station, and the four re- 
search farms now in operation be and the same are hereby designated and estab- 
lished as branch research stations, to be conducted as at present under the aus- 
pices of the Board of Agriculture and out of its funds. (1907, c. 876, s. 5; C. S., 
$9062271955,'c.'276; $) 1.) 

Cross Reference—For another section words “experiment”? and “test.” Prior to 
relating to control of experiment station, the amendment the Agricultural Research 
see § 116-32. Station was known as the Agricultural 

Editor’s Note.—The 1955 amendment Experiment Station. 
substituted the word “research” for the 


106-16. Purchase and sale of research farms; use of proceeds.— 
The Board of Agriculture is authorized to sell, at its discretion, any lands which 
the State may now own or may hereafter acquire for the purpose of conducting 
research farms. The Board is also authorized to purchase additional lands to be 
used for the purpose of conducting research farms at such place or places as in 
the discretion of the Board may seem expedient. No such sales or purchases shall 
be made except upon the approval of the Governor and Council of State upon the 
recommendation of the Advisory Budget Commission. (1909, c. 97; 1917, c. 45; 
Gage te 1099 C1 35/3° 1055 oc ae Osnsa dee) 
Editor’s Note. — The 1953 amendment The 1955 amendment changed the words 
rewrote this section. “test farms” to read “research farms.” 


§ 106-17. Acquisition of research farm.—The Department of Agricul- 
ture is hereby authorized and empowered to acquire by purchase, gift, donation, 
or lease, a tract or boundary of land of not less than one hundred acres in the 
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sandhill section of North Carolina, and in northeastern North Carolina composed 
of the counties of Camden, Chowan, Currituck, Gates, Pasquotank and Perqui- 
mans, to be developed and used as a “research farm” for the purposes of work in 
investigation in agriculture. 

Such “research farm’ when acquired and established shall be operated, man- 
aged and controlled as other “research farms” in the State. (1927, c. 182, ss. 1, 
at, LODE MONAT Oy: Sic 2) 

Editor’s Note.—The 1955 amendment appeared in this section and inserted in 
struck out the word “test” wherever it lieu thereof the word “research.” 


§ 106-18. Peanut research farm.— The Department of Agriculture is 
hereby authorized and directed to purchase, establish and operate a research farm 
in some suitable place in the peanut section of eastern North Carolina for the pur- 
pose of studying the growing of peanuts, looking toward the improvement of seed, 
fertilizer, the control of disease, through experiments, and such other matters per- 
taining to the growth and improvement of the quality of peanuts. The said re- 
search farm to be purchased and established in time for operation not later than 
January 1, 1938. In doing this work the Department of Agriculture is author- 
ized to make such reasonable expenditures for establishing and operating such 
peanut research farm as may be necessary for its proper conduct and in the same 
way as is now being done for the other research farms in the State. The research 
farm shall be established, operated and controlled by the Department of Agricul- 
ture as the other research farms for the study of other farm crops. (1937, c. 218: 
19D Se. 27 S25 

Editor’s Note.—The 1955 amendment appeared in this section and inserted in 
struck out the word “test” wherever it lieu thereof the word “research.” 


§ 106-19. State Chemist; duties of office.—The Department of Agri- 
culture shall employ an analyst or State Chemist, skilled in agricultural chemis- 
try, and such assistants as may be necessary. It shall be the duty of the State 
Chemist to analyze such fertilizers and products as may be required by this De- 
partment, and to aid as far as practicable in suppressing fraud in the sale of com- 
mercial fertilizers. He shall also, under the direction of the Department, ana- 
lyze for citizens of the State such samples of ores, minerals, mineral and potable 
waters, soils, marls and phosphates as may be deemed by the Department of 
benefit to the development of the material interest of the State, when such sam- 
ples are supplied under rules by the Department, and he shall carry on such other 
investigations as the Department may direct. He shall make regular reports to 
the Department of all analyses, assays, and experiments made, which shall be 


furnished when deemed needful to such newspapers as will publish the same. 
(1901 ,%,1479,s. 11; Revi, §.3941* CS), 54684.) 


§ 106-20. Inoculating culture for leguminous crops. — The Board of 
Agriculture is hereby authorized to manufacture inoculating culture for legu- 
minous crops and distribute it to the citizens of the State applying therefor at 
cost, the expense of manufacture and distribution to be paid for out of the re- 
ceipts of the Department of Agriculture. (Ex. Sess. 1913, c. 43: C. S., s. 4685.) 


§ 106-21. Timber conditions to be investigated and reported.—The 
Department of Agriculture shall investigate and report upon the conditions of 
the timber in North Carolina, and recommend such legislation as will promote 
the growth thereof and preserve the same. (1901, c. 479: s. 13; Rev., s. 3942; 
C. S., s. 4686.) 


§ 106-22. Joint duties of Commissioner and Board. —’The Commis- 
sioner of Agriculture, by and with the consent and advice of the Board of Ag- 
riculture shall: 


(1) General.—Investigate and promote such subjects relating to the im- 
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provement of agriculture, the beneficial use of commercial fertilizers 
and composts, and for the inducement of immigration and capital 
as he may think proper; but he is especially charged: 


(2) Commercial Fertilizers—With such supervision of the trade in com- 
mercial fertilizers as will best protect the interests of the farmers, 
and shall report to solicitors and to the General Assembly informa- 
tion as to the existence or formation of trusts or combinations in 
fertilizers or fertilizing materials which are or may be offered for 
sale in this State, whereby the interests of the farmers may be 
injuriously affected, and shall publish such information in The 
Bulletin of the Department ; 


(3) Cattle and Cattle Diseases—With investigations adapted to promote 
the improvement of milk and beef cattle, and especially investigations 
relating to the diseases of cattle and other domestic animals, and 
shall publish and distribute from time to time information relative to 
any contagious diseases of stock, and suggest remedies therefor, and 
shall have power in such cases to quarantine the infected animals and 
to regulate the transportation of stock in this State, or from one 
section of it to another, and may co-operate with the United States 
Department of Agriculture in establishing and maintaining cattle 
districts or quarantine lines, to prevent the infection of cattle from 
splenic or Spanish fever. Any person willfully violating such regula- 
tions shall be liable in a civil action to any person injured, and for 
any and all damages resulting from such conduct, and shall also be 
guilty of a misdemeanor ; 

(4) Honey and Bee Industry.—With investigations adapted to promote the 
improvement of the honey and bee industry in this State, and espe- 
cially investigations relating to the diseases of bees, and shall pub- 
lish and distribute from time to time information relative to such 
diseases, and such remedies therefor, and shall have power in such 
cases to quarantine the infected bees and to control or eradicate such 
infections and to regulate the transportation or importation into 
North Carolina from any other state or country of bees, honey, hives, 
or any apiary equipment, or from one section of the State to another, 
and may co-operate with the United States Department of Agri- 
culture in establishing and maintaining quarantine lines or districts. 
The Commissioner of Agriculture, by and with the consent and ad- 
vice of the Board of Agriculture, shall have power to make rules 
and regulations to carry out the provisions of this section; and in 
event of failure to comply with any such rules and regulations, the 
Commissioner of Agriculture or his duly authorized agent is author- 
ized to confiscate and destroy any infected bees and equipment and 
any bees and/or used apiary equipment moved in violation of these 
regulations ; 

(5) Insect Pests.—With investigations relative to the ravages of insects and 
with the dissemination of such information as may be deemed essential 
for their abatement, and making regulations for destruction of such 
insects. The willful violation of any of such regulations by any person 
shall be a misdemeanor ; 


(6) New Agricultural Industries—With investigations and experiments 
directed to the introduction and fostering of new agricultural in- 
dustries, adapted to the various climates and soils of the State, 
especially the culture of truck and market gardens, the grape and 
other fruits ; 

(7) Drainage and Irrigation; Fertilizer Sources——With the investigation of 
the subject of drainage and irrigation and publication of information 
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as to the best methods of both, and what surfaces, soils, and loca- 
tions may be most benefited by such improvements; also with the 
collection and publication of information in regard to localities, 
character, accessibility, cost, and modes of utilization of native 
mineral and domestic sources of fertilizers, including formule for 
composting adapted to the different crops, soils, and materials; 


(8) Farm Fences——With the collection of statistics relating to the subject 


of farm fences, with suggestions for diminishing their cost, and the 
conditions under which they may be dispensed with altogether; 


(9) Sales of Fertilizers, Seeds, and Food Products. — With the enforce- 


ment and supervision of the laws which are or may be enacted in 
this State for the sale of commercial fertilizers, seeds and food prod- 
ucts, and with authority to make regulations concerning the same; 


(10) Inducement of Capital and Immigration—With the inducement of 


capital and immigration by the dissemination of information relative 
to the advantages of soil and climate and to the natural resources 
and industrial opportunities offered in this State, by the keeping of 
a land registry and by the publication of descriptions of agricultural, 
mineral, forest, and trucking lands which may be offered the De- 
partment for sale; which publication shall be in tabulated form, setting 
forth the county, township, number of acres, names and addresses 
of owners, and such other information as may be needful in placing 
inquiring homeseekers in communication with landowners; and he 
shall publish a list of such inquiries in the Bulletin for the benefit 
of those who may have land for sale; 


(11) Diversified Farming——With such investigations as will best promote 


the improvement and extension of diversified farming, including the 
rotation of crops, the raising of home supplies, vegetables, fruits, 
stock, grasses, etc.; 


(12) Farmers’ Institutes—With the holding of farmers’ institutes in the 


several counties of the State, as frequently as may be deemed ad- 
visable, in order to instruct the people in improved methods in farm- 
ing, in the beneficial use of fertilizers and composts, and to ascertain 
the wants and necessities of the various farming communities; and 
may collect the papers and addresses made at these institutes and 
publish the same in pamphlet form annually for distribution among 
the farmers of the State. He may secure such assistants as may be 
necessary or beneficial in holding such institutes. 


(13) Publication of Bulletin—The Commissioner shall publish bulletins 


which shall contain a list of the fertilizers and fertilizing materials 
registered for sale each year, the guaranteed constituents of each 
brand, reports of analyses of fertilizers, the dates of meeting and 
reports of farmers’ institutes and similar societies, description of 
farm buildings suited to our climate and needs, reports of interesting 
experiments of farmers, and such other matters as may be deemed 
advisable. The Department may determine the number of bulletins 
which shall be issued each year. 


(14) Reports to Legislature—He shall transmit to the General Assembly 


at each session a report of the operations of the Department with 
suggestions of such legislation as may be deemed needful. 


(15) State Museum.—He shall keep a museum or collection to illustrate 


the cultural and other resources and the natural history of the State. 
(1901, c. 479, s. 4; Rev., ss. 3294, 3724, 3044. Ut) foe a eas 3 
S./4088; 1939) 173.) 


Editor’s Note. — The 1939 amendment Constitutionality. — Legislation of this 
inserted subdivision (4). character has been upheld by well con- 
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sidered decisions in this and other juris- 
dictions. Morgan v. Stewart, 144 N. C. 
424, 57 S. E. 149 (1907). 

The authority to make administrative 
rules is not a delegation of legislative 
power, and such rules do not become legis- 
lation, because violations thereof are 
punished as “public offenses.” State v. 
Sou. R. Co., 141 N. C. 486, 54 S. E. 294 
(1906). 

Cattle and Cattle Diseases——The State 
Board of Agriculture has authority to 
make and enforce regulations for the quar- 
antine of cattle and to prevent their trans- 
portation in view of preventing the spread- 
ing of contagious diseases. And an owner 
permitting cattle to run at large in a no- 
fence county who wilfully allows cattle to 
stray across the line is guilty of a viola- 
tion of the act. State v. Garner, 158 N. C. 
630, 74 S. E. 458 (1912). 

The third clause of this section confers 
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power upon the Commissioner to make 
regulations prohibiting the transportation 
of cattle. State v. Southern R. Co., 141 
N. C. 846, 54 S. E. 294 (1906). 

The provision to get rid of the ticks on 
cattle and prevent infection is a reasonable 
and valid regulation. State v. Hodges, 180 
N,-C2751):105°S. EB 417 (1920): 

Judicial Notice of Quarantined District. 
—Where the quarantine regulations of the 
United States Department of Agriculture, 
relating to the transportation of cattle, 
which were adopted by the State Board of 
Agriculture, provided that no cattle origi- 
nating in the quarantined district as there- 
in described should be moved into “that 
part of Burke south of the Catawba River,” 
the court judicially knows that a shipment 
of cattle from Burlington to Morganton 
has been across the line fixed as a quaran- 
tine line. State v. Sou. R. Co., 141 N. C. 
846, 54 S. E. 294 (1906). 


Part 4. Co-operation of Federal and State Governments in Agricultural Work. 


§ 106-23. Legislative assent to Adams Act for experiment station. 
—Legislative assent be and the same is hereby given to the purpose of an Act 
of Congress approved March sixteenth, one thousand nine hundred and six, 
entitled “An Act to provide for an increased annual appropriation for agricul- 
tural experiment stations, and regulating the expenditure thereof,” known as 
the Adams Act, and the money appropriated by this Act be and the same is 
hereby accepted on the part of the State for the use of the agricultural experi- 
ment station, and the whole amount shall be used for the benefit of the said 
agricultural experiment station, in accordance with the Act of Congress making 
appropriations for agricultural experiment stations and governing the expendi- 
ture thereof. (1907, c. 793; C. S., s. 4689.) 

Cross Reference.—As to control of the 
experiment station, see §§ 106-15, 116-32. 


Part. 5. Co-operation between Department and United States Department of 
Agriculture, and County Commissioners. 


§ 106-24. Collection and publication of information relating to agri- 
culture; co-operation.—The Department of Agriculture shall collect, compile, 
systematize, tabulate, and publish statistical information relating to agriculture. 
The said Department is authorized to co-operate with the United States De- 
partment of Agriculture and the several boards of county commissioners of the 
State, to accomplish the purpose of §§ 106-24 to 106-26. (1921, c. 201, s. 1; 
C. S., s. 4689(a) ; 1941, c. 343.) 

Editor’s Note.—The 1941 amendment re- 
wrote the section. 
Cited in Nantahala Power, etc., Co. v. 


Clay County, 213 N. C. 698, 197 S. E. 603 
(1938). 


§ 106-25. Department to furnish report books or forms for procuring 
and tabulating information; appointment and duties of persons collect- 
ing and compiling information; information confidential.—The said De- 
partment shall annually provide and submit report books or forms to the per- 
son appointed by the board of county commissioners of the several counties of 
the State to collect and compile the statistical information required by §§ 106-24 
to 106-26. The board of county commissioners may appoint any person to col- 


24 


§ 106-26 Cu. 106. AGRIcULTURE—DEPARTMENT OF § 106-26.1 


lect such information. The person so appointed shall serve at the will of the 
county commissioners and shall be paid such compensation for such services as 
may be deemed proper. Such report books or forms shall be furnished the per- 
son so appointed before he enters upon his duties. It shall be the duty of each 
person so appointed to fill out or cause to be filled out in the report books or 
forms, herein provided for and received by him, authentic information required 
to be tabulated therein, and, upon completion of such tabulation, he shall return 
and deliver the said books or forms to the board of county commissioners of his 
county, within ten days after the time prescribed by law for securing the tax lists 
of his county. The person so appointed shall carefully check said books or forms 
for the purpose of determining whether or not at least ninety per cent (90%) 
of the tracts of land of such county are acceptably reported on in such report 
books or forms. Upon the receipt of the report books or forms properly filled 
out in accordance with §§ 106-24 to 106-26, the board of county commissioners 
of each county in the State shall, within ten days after receipt thereof, inspect 
and transmit or deliver such report books or forms to the Department of Agri- 
culture. The information required in §§ 106-24 to 106-26 shall be held confiden- 
tial by all persons having any connections therewith and by the Department of 
Agriculture. No information shall be required hereunder on land tracts con- 
sisting of less than three acres. (1921, c. 201, s. 2; C. S., s. 4689(b); 1941, c. 
343; 1947, c. 540; 1949, c. 1273, s. 1; 1951, c. 1014, s. 1.) 


Editor’s Note.—The 1941 amendment re- 1949 amendment again rewrote the section, 
wrote the section, the 1947 amendment and the 1951 amendment rewrote the sec- 
made changes in the first sentence, the ond sentence. 


§ 106-26. Compensation for making reports; examination of report 
books, etc., by Department of Agriculture.—In order to encourage maximum 
co-operation and efficiency, the Department of Agriculture shall pay to the county 
commissioners of the various counties of the State from appropriations made 
to the Department of Agriculture, the sum of twenty cents (20¢) per acceptable 
report received by the Department of Agriculture in accordance with the pro- 
visions of §§ 106-24 to 106-26: Provided, however, that no such payment shall 
be made for any report from any township which does not cover acceptably at 
least ninety per cent (90%) of the tracts of land within such townships. In 
all those cases where the report covers less than eighty per cent (80%) of the 
tracts of land in a township, the Department of Agriculture shall withhold from 
the amount due the county for furnishing such reports the sum of twenty cents 
(20¢)for each farm report shortage, and shall further deduct therefrom the 
sum of two dollars ($2.00) for each unauthenticated report. Upon request, 
all report books or forms which are not complete in accordance with the pro- 
visions of §§ 106-24 to 106-26 shall be returned to the county board of com- 
missioners or person charged with the duty of supervising or compiling the 
statistical survey information, in order that the same may be properly com- 
pleted to comply with the provisions of this part. (1921, c. 201, s. 3; GC. S., s. 
4039 (6) 12119415 cn343 ; 11940. 12735's. 2. 1951, co 1014, 5.2.) 


Editor’s Note. — The 1941 and 1949 tion for making an acceptable report from 
amendments rewrote this section, and the ten to twenty cents. 
1951 amendment increased the compensa- 


§ 106-26.1. Co-operation of county farm and home demonstration 
agents and vocational teachers.—It shall be the duty of the county farm and 
home demonstration agents and vocational teachers to co-operate with the per- 
sons designated to obtain the information required by G. S. 106-25 and 106-26, 
and particularly to inform the farmers as to the advisability and necessity for 
obtaining the information necessary to carry out the purposes enumerated in 


G. S. 106-25 and 106-26. (1951, c. 1014, s. 3.) 
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ARTICLE 2. 
North Carolina Fertilizer Law of 1947. 


8§ 106-27 to 106-50: Superseded by §§ 106-50.1 to 106.50.22. 

Editor’s Note.—The superseded sections 1943, c. 652, and Session Laws 1945, c. 
were codified from Public Acts 1933, c. 287. Prior to the enactment of the super- 
334, as amended by Public Acts 1937, c. seding section, this article was entitled 
430, Public Acts 1941, c. 368, Session Laws ‘North Carolina Fertilizer Law of 1933.” 


§ 106-50.1. Title.—This article shall be known as the “North Carolina 
Fertilizer Law of 1947”. (1947, c. 1086, s. 1.) 

Editor’s Note. — Session Laws 1947, c. 
1086, which rewrote this article, has been 
codified as §§ 106-50.1 to 106-50.22. 


§ 106-50.2. Enforcing official.—This article shall be administered by the 
Commissioner of Agriculture of the State of North Carolina, hereinafter re- 
ferred to as the “Commissioner”. (1947, c. 1086, s. 2.) 


§ 106-50.3. Definitions.—When used in this article: 

(1) The term “brand name” means the name under which any individual 
mixed fertilizer or fertilizer material is offered for sale and may 
include a number, trademark, or other designation. 

(2) The term “commercial fertilizer” includes both mixed fertilizer and/or 
fertilizer materials. 

(3) The term “contractor” means any person, firm, corporation, wholesaler, 
retailer, distributor or any other person who for hire or reward 
applies commercial fertilizer to the soil of a consumer; provided that 
this shall not apply to any consumer applying commercial fertilizer 
to only the land that he owns or to which he otherwise holds rights, 
for the production of his own crops. 


(4) The term “distributor” means any person who offers for sale, sells, 
barters, or otherwise supplies mixed fertilizers or fertilizer materials. 

(5) The term “fertilizer material’ means any substance containing nitrogen, 
phosphoric acid, potash, or any other recognized plant food element 
or compound which is used primarily for its plant food content or for 
compounding mixed fertilizers. Not included in this definition are all 
types of animal and vegetable manures. 

(6) The term “grade” means the minimum percentage of total nitrogen, 
available phosphoric acid, and soluble or available potash stated in 
the order given in this paragraph and, when applied to mixed 
fertilizers, shall be in whole numbers only. 

(7) The term “manipulated manures” means substances composed primarily 
of excreta, plant remains or mixtures of such substances which have 
been processed in any manner, including the addition of plant foods, 
drying, grinding and other means. 

In “manipulated manures” the minimum percentages of total 
nitrogen, available phosphoric acid, and soluble or available potash 
are to be guaranteed, and the guarantee stated in multiples of half 
(.50) percentages. 

(8) The term “manufacturer” means a person engaged in the business of 
preparing, mixing, or manufacturing commercial fertilizers: and the 
term “manufacture” means preparing, mixing, or manufacturing. 

(9) The term “mixed fertilizers” means products resulting from the 
combination, mixture, or simultaneous application of two or more 
fertilizer materials for use in or claimed to have value in promoting 
plant growth by a manufacturer or contractor. 

(10) The term “official sample” means any sample of commercial fertilizer 
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taken by the Commissioner or his authorized agent according to the 
methods prescribed in subsection (b) of § 106-50.7. 

(11) The term “per cent” or “percentage” means the percentage by weight. 

(12) The term “person” includes individuals, partnerships, associations, 
firms and corporations. 

(13) The term “sell” or “sale” includes exchange. 

(14) The term “specialty fertilizer” means any fertilizer distributed pri- 
marily for use on noncommercial crops such as garden, lawns, shrubs, 
and flowers; and may include fertilizers used for research or ex- 
perimental purposes. 


(15) The term “ton” means a net ton of two thousand pounds avoirdupois. 

(16) The term “unmanipulated manures” means substances composed pri- 
marily of excreta, plant remains or mixtures of such substances which 
have not been processed in any manner. 

(17) Words importing the singular number may extend and be applied to 


several persons or things, and words importing the plural number 
may include the singular. (1947, c. 1086, s. 3; 1951, c. 1026, ss. 1, 


BOS ore, 354531959) 6. 


Editor’s Note. — The 1951 amendment 
deleted the words “except unmanipulated 
vegetables and animal manures” in sub- 
division (5) and substituted the last sen- 
tence therefor, and inserted subdivisions 


(7) and (16). 


AUG NSS) P19E2)5) 

The 1955 amendment struck out the 
word “being” formerly appearing before 
the word “stated” in line three of the sec- 
ond paragraph of subdivision (7). The 
1959 amendment rewrote subdivision (9) 
and added subdivision (3). 


§ 106-50.4. Registration of brands and licensing of manufacturers 
and contractors. — (a) Each brand of commercial fertilizer and manipulated 
manure shall be registered before being offered for sale, sold, or distributed in 
this State. The application for registration shall be submitted in duplicate to the 
Commissioner on forms furnished by the Commissioner, and shall be accompanied 
by a remittance of $2.00 per brand and grade as a registration fee. Upon ap- 
proval by the Commissioner a copy of the registration shall be furnished to the 
applicant. All registrations expire on July 1st of each year. The application shall 


include the following information: 


(1) The name and address of the person guaranteeing registration. 

(2) The brand. 

(3) The grade. 

(4) The guaranteed analysis showing the minimum percentage of plant 
food in the following order and form; provided that the Commis- 
sioner of Agriculture may vary this order and form for small pack- 
ages of twenty-five (25) pounds and less: 

a. In mixed fertilizers (other than those branded for tobacco) : 











otalanitragen. Paws, (ese 10 Lhe) Ure per cent 
(Optional) water insoluble nitrogen ........ per cent 
percentage of total in multiples of five. 
Availablemphosptioric acid to) YS Ocoee per cent 
pulubleworvavailables potash sees be per cent 





Whether the fertilizer is acid-forming or nonacid-formine. The 
potential basicity or acidity expressed as equivalent of calcium 
carbonate in multiples of five per cent (or one hundred pounds 
per ton) only. 
b. In mixed fertilizer (branded for tobacco) : 
Field Fertilizer 





fliotabemtropentmnra: oe. See. bP). , 15) Ee 8 — per cent 

(Optional) nitrogen in the form of nitrate .. per cent 
percentage of total in multiples of five. 

Water insoluble nitrogen .................. per cent 





percentage of total in multiples of five. 
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Available phosphoric acid ..........++--+--- per cent 
Soluble. or ‘available’ potash 22 feeec. eee — per cent 
Maximum ‘chlorine: 20")... Phe ate ba ees —— per cent 
Totalvmagnesium: Oxide 71). 0! .w aren. eee — per cent 

Plant Bed Fertilizer 
Total nitrogen. 008, . CE at antennae eee —— per cent 
(Optional) nitrogen in the form of nitrate .. per cent 
percentage of total in multiples of five. 
(Optional) water insoluble nitrogen ........ per cent 
percentage of total in multiples of five. 
Available: phosphoriesacidy ¢. srihiist... fis © fentes — per cent 
Soluble or availableypotash tia inne sak. shee per cent 
Maximum : chlorine piaahira- hie sais ieee aed Ee —— per cent 
Total’ mapnesiumpoxide fe. Lene eee oan per cent 


All fertilizer branded for tobacco must contain magnesium 
equivalent to a minimum of two per cent magnesium oxide for 
field fertilizer, and one per cent magnesium oxide for plant 
bed fertilizer. Whether the fertilizer is acid-forming or non- 
acid-forming. 

The potential basicity or acidity expressed as equivalent of 
calcium carbonate in multiples of five per cent (or one hun- 
dred pounds per ton) only. 

c. In fertilizer materials (if claimed) : 

Tétal ‘nitrogen ep eee ee — per cent 
Available phosphoric acidi en et ns aes per cent 
In the case of bone, tankage, and other organic phosphate ma- 
terials on which the chemist makes no determination of avail- 
able phosphoric acid, the total phosphoric acid shall be guar- 
anteed: Provided, that unacidulated mineral phosphatic materials 
and basic slag shall be guaranteed as to both total and available 
phosphoric acid and the degree of fineness. 











Soluble ‘orfavailabley potasly yar es ce ee — per cent 

Other=recogmizedeplanty ood a. eenee eter —— per cent 
d. In manipulated manures. 

‘Total onitrozen ies aera se dh ag a eng a on per cent 

Available: phosphoricgacidiiersta teks cee a per cent 

Soluble. oréavailabletpotacsheens, ese ee er cent 





(The manures from which nitrogen, phosphoric acid, and potash 
are derived. ) 


(5) The sources from which the nitrogen, phosphoric acid, and potash are 


derived. 


(6) Magnesium (Mg) or magnesium oxide (MgO), calcium (Ca) or calcium 


oxide (CaO), and sulfur (S) may be claimed as secondary plant foods 
in all mixed fertilizers, but when one or more of these is so claimed 
the minimum percentage of total magnesium (Mg) or total magnesium 
oxide (MgO), total calcium (Ca) or total calcium oxide (CaO), and 
total sulfur (S), as applicable, shall be guaranteed ; excepting that the 
sulfur guarantee for fertilizers branded for tobacco shall be both the 
maximum and the minimum percentages. 


(7) Borax may be claimed as an ingredient of mixed fertilizers. If claimed. 


it shall be guaranteed in terms of pounds of borax (Na,B,O,.10H,O) 
per 100 pounds of fertilizer and in increments of 1%, 14, and multiples 
of % pound per 100 pounds of fertilizer. The guarantee will be con- 
sidered both a minimum and a maximum guarantee. The analysis 


guarantee shall be on a separate tag as prescribed by the Commis- 
sioner. 
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(8) Additional plant food elements, compounds, or classes of compounds, de- 
terminable by chemical control methods, may be guaranteed only by 
permission of the Commissioner by and with the advice of the director 
of the experiment station. When any such additional plant food ele- 
ments, compounds, or classes of compounds are included in the guar- 
antee, they shall be subject to inspection and analysis in accordance 
with the methods and regulations that may be prescribed by the Com- 
missioner. The Commissioner shall also fix penalties for failure to 

fulfill such guarantees. 

(9) In no case, except in the case of unacidulated mineral phosphates and/or 
basic slag unmixed with other materials shall both the terms total 
phosphoric acid and available phosphoric acid be used in the same 
statement of analysis. 

(b) The distributor of any brand and grade of commercial fertilizer shall not 
be required to register the same if it has already been registered under this article 
by a person entitled to do so and such registration is then outstanding. 


(c) The grade of any brand of mixed fertilizer shall not be changed during 
the registration period, but the guaranteed analysis may be changed in other 
respects and the sources of materials may be changed: Provided, prompt noti- 
fication of such change is given to the Commissioner and the change is noted on 
the container or tag: Provided, further, that the guaranteed analysis shall not be 
changed if it, in any way, lowers the quality of the fertilizer: Provided, further, 
that if at a subsequent registration period, the registrant desires to make any 
change in the registration of a given brand and grade of fertilizer, said registrant 
shall notify the Commissioner of such change 30 days in advance of such regis- 
tration; that if the Commissioner, after consultation with the director of the 
agricultural experiment station decides that such change materially lowers the 
crop producing value of the fertilizer, he shall notify the registrant of his con- 
clusions, and if the registrant registers the brand and grade with the proposed 
changes, then the Commissioner shall give due publicity to said changes through 
the Agricultural Review and/or by such other means as he may deem advisable. 

(d) Any person, firm or corporation wishing to become a fertilizer manufac- 
turer or contractor, as defined in this article, shall before engaging in such busi- 
ness secure a license from the Commissioner of Agriculture. Such person, firm 
or corporation shall make application for such license on forms to be furnished 
by the Commissioner submitting such information as to his proposed operation 
as the Commissioner may prescribe. Such license shall be renewable annually 
on the first day of July. Such license may be revoked for a violation of any 
provisions of this article, or of any rule or regulation adopted by the Board 
of Agriculture. (1947, c. 1086, s. 4; 1949, c. 637, s. 1; 1951, c. 1026, ss. 3-6; 
1959, c. 706, ss. 3-5.) 


Editor’s Note——The 1949 amendment in- of subsection (a), rewrote (a) (4) b, 


serted in subsection (a) (4) b a provision 
in regard to minimum magnesium content 
of fertilizers branded for tobacco. The 
1951 amendment inserted the words “and 
manipulated manure’ near the beginning 


added d under (a) (4) and rewrote (a) 
(roy 

The 1959 amendment rewrote the intro- 
ductory paragraph of (a) (4) and added 
subsection (d). 


§ 106-50.5. Labeling. — (a) Any commercial fertilizer offered for sale, 
sold, or distributed in this State in bags, barrels, or other containers shall have 
placed on or affixed to the container the net weight and the data in written or 
printed form, required by subsection (a), with the exception of subdivision (5), 
of § 106-50.4 printed either (i) on tags to be affixed to the end of the package 
or (ii) directly on the package. In case the brand name appears on the package, 
the grade shall also appear on the package, immediately preceding the guaranteed 
analysis or as a part of the brand name. The size of the type of numerals indi- 
cating the grade on the container shall not be less than 2 inches in height for con- 
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tainers of 100 pounds or more; not less than 1 inch for containers of 50 to 99 
pounds; and not less than %4 inch for packages of less than 50 pounds. In case 
of fertilizers sold in containers on which the brand or other designations of the 
distributor do not appear, the grade must appear in a manner prescribed by the 
Commissioner on tags attached to the container. 


(b) If transported in bulk, the net weight and the data, in written or printed 
form, as required by subsection (a), with the exception of subdivision (5), of 
§ 106-50.4, shall accompany delivery and be supplied to the purchaser. 


(c) If mixed fertilizer is sold or intended to be sold in bags weighing more 
than 100 pounds, each bag must have a tag attached thereto, of a type approved 
by the Commissioner, showing the grade of the fertilizer contained therein. Such 
tag must be attached between the ears of each bag, or in the case of a machine 
sewed bag, approximately at the center of the sewed end of the bag: Provided, 
that in lieu of such tag the grade of the fertilizer may be printed on the end of 
the bag in readily legible numerals. (1947, c. 1086, s. 5; 1949, c. 637, s. 2; 
1955. c.354, s. 2.) 


Editor’s Note. — The 1949 amendment there was no consideration for the note 


added subsection (c) and the 1955 amend- 
ment substituted “to” for “and” between 
the figures “50” and ‘99’ in line ten of sub- 
section (a). 

The cases cited below were decided un- 
der a prior law. 

Warranty of Contents. — Manufacturers 
and vendors of commercial fertilizers im- 
pliedly warrant that they contain the in- 
gredients specified on the tags placed on 
the bags, according to the requirements of 
the statute. Swift & Company v. Aydlett, 
19272) Ci/330,'135'S. Ko 141 (4926): 

Compliance with Statute Warranted. — 
When plaintiffs as manufacturers, dealers 
or agents sold to defendant commercial 
fertilizers, they must be held to have war- 
ranted that they had complied with the 
statute, and that the articles delivered, 
as commercial fertilizers were truthfully 
branded as required by the statute. Swift 
v. Etheridge, 190 N. C. 162, 129 S. E. 453 
(1925). 

Note for Purchase Price of Fertilizers 
Not Complying with Statute——If the con- 
tents of the bags or packages delivered 
to defendant by plaintiffs were not, in fact 
commercial fertilizers, of the analysis guar- 
anteed on each bag or package, as required, 


given for the purchase price of the articles 
bought by defendant, and plaintiffs are not 
entitled to recover on said note. Swift v. 
Etheridge, 190 N. C. 162, 129 S. E. 453 
(1925). 

The rule of caveat emptor, as applied at 
common law in the sale of articles of per- 
sonal property, is not applicable to the sale 
of commercial fertilizers in this State. 
Swift v. Etheridge, 190 N. C. 162, 129 S. E. 
453 (1925); Swift & Co. v. Aydlett, 192 
N.’ Ci 330,185 (‘S, Es) 141’ (1926): 

The burden of proof is upon the manu- 
facturer to show, in his action against the 
purchaser for the purchase price, that the 
goods were at least merchantable, and that 
the ingredients used in their manufacture 
were in accordance with the specifications 
upon the tags placed on the bags under the 
requirements of the statute. Swift & 
Company v. Aydlett, 192 N. C. 330, 135 S. 
E. 141 (1926). 

A waiver by the purchaser of any de- 
mand for damages on account of any de- 
ficiencies in the ingredients of fertilizers, 
except such as may be ascertained in the 
manner specified in the statute, is valid and 
enforceable. Armour Fertilizer Works v. 
Aiken, 175 N. C. 399, 95 S. E. 657 (1918). 


§ 106-50.6. Inspection fees.—(a) For the purpose of defraying expenses 


on the inspection and of otherwise determining the value of commercial fertilizers 
in this State, there shall be paid to the Department of Agriculture a charge of 
twenty-five cents (25¢) per ton on all commercial fertilizers in packages of more 
than five pounds of such commercial! fertilizer. On individual packages of five 
pounds or less there shall be paid in lieu of the tonnage fee an annual registration 
fee of twenty-five dollars ($25.00) for each brand offered for sale, sold, or dis- 
tributed; provided that any per annum (fiscal) tonnage of any brand sold in 
excess of one hundred tons may be subject to the charge of twenty-five cents 
(25¢) per ton as provided herein. The Commissioner, with the advice and con- 
sent of the Board of Agriculture is hereby empowered to adopt such regulations 
as will insure the enforcement of this law. Whenever any manufacturer of com- 
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mercial fertilizer shall have paid the charges required by this section his goods 
shall not be liable to further tax, whether by city, town, or county; provided, 
this shall not exempt the commercial fertilizers from an ad valorem tax. 

(b) Reporting System—Each manufacturer, importer, jobber, firm, corpora- 
tion or person who distributes commercial fertilizers in this State shall make 
application to the Commissioner of Agriculture for a permit to report the tonnage 
of commercial fertilizer sold and shall pay to the North Carolina Department of 
Agriculture an inspection fee of twenty-five cents (25¢) per ton. The Commis- 
sioner of Agriculture is authorized to require each such distributor: to keep such 
records as may be necessary to indicate accurately the tonnage of commercial 
fertilizers sold in the State, and as are satisfactory to the Commissioner of Agri- 
culture. Such records shall be available to the Commissioner, or his duly au- 
thorized representative, at any and all reasonable hours for the purpose of mak- 
ing such examination as is necessary to verify the tonnage statement and the 
inspection fees paid. Each and every distributor shall report the tonnage sold 
monthly under oath and on forms furnished by the Commissioner. Such reports 
shall be made and inspection fee shall be due and payable monthly on the tenth 
day of each month covering the tonnage and kind of commercial fertilizers sold 
during the past month. If the report is not filed and the inspection fee paid by 
the tenth day following the date due or if the report of tonnage be false, the 
Commissioner may revoke the permit, and if the inspection fee be unpaid after 
the fifteen-day grace period, the amount shall bear a penalty of ten per cent 
(10%) which shall be added to the inspection fee due and shall constitute a 
debt and become the basis of judgment against the securities or bond which may 
be required. In order to guarantee faithful performance with the provisions of this 
subsection each manufacturer, importer, jobber, firm, corporation or person shall, 
before being granted a permit to use the reporting system, deposit with the Com- 
missioner cash in the amount of one thousand dollars ($1,000.00) or securities ac- 
ceptable to the Commissioner of a value of at least one thousand dollars ($1,000.00) 
or shall post with the Commissioner a surety bond in like amount, executed by 
some corporate surety company authorized to do business in North Carolina. The 
Commissioner shall approve all such securities and bonds before acceptance. 


(1947, c. 1086, s. 6; 1949, c. 637, s. 3; 1959, c. 706, ss. OF78) 


Editor’s Note. — The 1949 amendment 
added former subsections (e) to (k). 

The 1959 amendment struck out former 
subsections (a) to (d) and substituted in 
lieu thereof present subsection (a). It 
also substituted present subsection (b) in 
place of former subsections (e) to (k). 

The cases cited below were decided un- 
der a prior law. 

Action to Secure Tax Wrongfully Col- 
lected—The Board of Agriculture is a de- 
partment of the State government, and an 
action against it to recover money alleged 


to have been wrongfully collected by it as 
a license tax cannot be maintained, the 
State not having given its consent to be 
sued in that respect. Lord, etc., Chemical 
Co. v. Board, 111 N. C. 135, 15 S. E. 1032 
(1892). 5 

Property Tax.—The statute will not be 
so construed as to relieve manufacturers 
of fertilizers or fertilizing material, paying 
this inspection tax, from the payment of 
property tax required by the Constitution. 
Pocomoke Guano Co. v. Biddle, 158 N. C. 
212, 73 S. E. 996 (1912). 


§ 106-50.7. Sampling, inspection and testing.—(a) It shall be the duty 


of the Commissioner, who may act through his authorized agent, to sample, in- 
spect, make analysis of, and test commercial fertilizers offered for sale, sold, or 
distributed within the State at such time and place and to such an extent as he 
may deem necessary to determine whether such commercial fertilizers are in 
compliance with the provisions of this article. The Commissioner, individually 
or through his agent, is authorized to enter upon any public or private premises 
during regular business hours in order to have access to commercial fertilizers 
subject to the provisions of this article and the rules and regulations thereto. 
(b) The methods of sampling shall be as follows: 
(1) For the purposes of analysis by the Commissioner or his duly author- 
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ized chemists and for comparison with the guarantee supplied to the 
Commissioner in accordance with $$ 106-50.4 and 106-50.5, the Com- 
missioner, or any official inspector duly appointed by him, shall take 
an official sample of not less than one pound from containers of 
commercial fertilizer. No sample shall be taken from less than five 
containers. If the lot comprises five (5) or more containers, por- 
tions shall be taken from each one up to a total of ten (10) con- 
tainers. If the lot comprises from ten (10) to one hundred (100) 
containers, portions shall be taken from ten (10) containers. Of lots 
comprising more than one hundred (100) containers, portions shall 
be taken from ten (10) per cent of the total number of containers. 

(2) In sampling commercial fertilizers, in bulk, either in a factory or a car, 
at least ten portions shall be drawn and these from different places 
so as fairly to represent the pile or car lot. 

(3) In sampling, a core sampler shall be used that removes a core from a 
bag or other package from top to bottom, and the cores taken shall 
be mixed on clean oil cloth or paper, and if necessary shall be re- 
duced after thoroughly mixing, by quartering, to the quantity of 
sample required. The composite sample taken from any lot of com- 
mercial fertilizer under the provision of this subdivision shall be 
placed in a tight container and shall be forwarded to the Commis- 
sioner with proper identification marks. 

(4) The Commissioner may modify the provisions of this section to bring 
them into conformity with any changes that may hereafter be made 
in the official methods of and recommendations for sampling com- 
mercial fertilizers which shall have been adopted by the Association 
of Official Agricultural Chemists or by the Association of American 
Fertilizer Control Officials. Thereafter, such methods and recom- 
mendations shall be used in all sampling done in connection with the 
administration of this article in lieu of those prescribed in subdivi- 
sions (1), (2), and (3) of this subsection. 

(5) All samples taken under the provisions of this section shall be taken 
from original unbroken bags or containers, the contents of which 
have not been damaged by exposure, water or otherwise. 

(6) The Commissioner shall refuse to analyze all samples except such as 
are taken under the provisions of this section and no sample unless 
so taken shall be admitted as evidence in the trial of any suit or 
action wherein there is called into question the value or composition 
of any lot of commercial fertilizer distributed under the provisions 
of this article. 

(7) In the trial of any suit or action wherein there is called in question the 
value or composition of any lot of commercial fertilizer, a certificate 
signed by the fertilizer chemist and attested with the seal of the De- 
partment of Agriculture, setting forth the analysis made by the 
chemist of the Department of Agriculture, of any sample of said com- 
mercial fertilizer, drawn under the provisions of this section and 
analyzed by them under the provisions of the same, shall be prima 
facie proof that the lot of fertilizer represented by the sample was 
of the value and constituency shown by said analysis. And the said 
certificate of the chemist shall be admissible in evidence to the same 
extent as if it were his deposition taken in said action in the man- 
ner prescribed by law for the taking of depositions. 

(c) The methods of analysis shall be those adopted'as official by the Board of 
Agriculture and shall conform to sound laboratory practices as evidenced by 
methods prescribed by the Association of Official Agricultural Chemists of the 
United States. In the absence of methods prescribed by the Board, the Commis- 
sioner shall prescribe the methods of analysis. 
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(d) The result of official analysis of any commercial fertilizer which has been 
found to be subject to penalty shall be forwarded by the Commissioner to the 
registrant at least ten days before the report is submitted to the purchaser. If 
during that period no adequate evidence to the contrary is made available to 
the Commissioner, the report shall become official. Upon request the Commis- 
sioner shall furnish to the registrant a portion of any sample found subject to 
penalty. 

(e) Any purchaser or consumer may take and have a sample of mixed ferti- 
lizer or fertilizer material analyzed if taken in accordance with the following 
rules and regulations: 

(1) At least five days before taking a sample, the purchaser or consumer 
shall notify the manufacturer or seller of the brand in writing, at his 
permanent address, of his intention to take such a sample and shall 
request the manufacturer or seller to designate a representative to 
be present when the sample is taken. 


(2) The sample shall be drawn in the presence of the manufacturer, seller, 
or a representative designated by either party together with two dis- 
interested freeholders; or in case the manufacturer, seller, or repre- 
sentative of either refuses or is unable to witness the drawing of such 
a sample, a sample may be drawn in the presence of three dis- 
interested freeholders: Provided, any such sample shall be taken 
with the same type of sampler as used by the inspector of the De- 
partment of Agriculture in taking samples and shall be drawn, mixed, 
and divided as directed in subdivisions (1), (2), (3), (4), and (5) 
of subsection (b) of this section, except that the sample shall be 
divided into two parts each to consist of at least one pound. Each 
of these is to be placed into a separate, tight container, securely sealed, 
properly labeled, and one sent to the Commissioner for analysis and 
the other to the manufacturer. A certificate statement in a form 
which will be prescribed and supplied by the Commissioner must be 
signed by the parties taking and witnessing the taking of the sample. 
Such certificate is to be made and signed in duplicate and one copy 
sent to the Commissioner and the other to the manufacturer or seller 
of the brand sampled. The witnesses of the taking of any sample, as 
provided for in this section, shall be required to certify that such 
sample has been continuously under their observation from the tak- 
ing of the sample up to and including the delivery of it to an express 
agency, a post office or to the office of the Commissioner. 


(3) Samples drawn in conformity with the requirements of this section shall 
have the same legal status in the courts of the State, as those drawn 
by the Commissioner or any official inspector appointed by him as 
provided for in subsection (b) of this section. 


(4) No suit for damages claimed to result from the use of any lot of mixed 
fertilizer or fertilizer material may be brought unless it shall be 
shown by an analysis of a sample taken and analyzed in accordance 
with the provisions of this article, that the said lot of fertilizer as 
represented by a sample or samples taken in accordance with the pro- 
visions of this section does not conform to the provisions of this 
article with respect to the composition of the mixed fertilizer or 
fertilizer material, unless it shall appear to the Commissioner that 
the manufacturer of the fertilizer in question has, in the manufacture 
of other goods offered in this State during such season, employed 
such ingredients as are outlawed by the provisions of this article, or 
unless it shall appear to the Commissioner that the manufacturer of 
such fertilizer has offered for sale during that season any kind of 
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dishonest or fraudulent goods. (1947, c. 1086, s. 7; 1955, c. 354, 
Sit.) 
Editor’s Note—The 1955 amendment 
rewrote subsection (c). 


§ 106-50.8. Plant food deficiency.—(a) The Commissioner in determin- 
ing for administrative purposes whether any commercial fertilizer is deficient in 
plant food, shall be guided solely by the official sample as defined in subdivision 
(10) of § 106-50.3, and as provided for in subsections (b), (c), and (d) of § 
106-50.7. 

(b) If the analysis shall show that any commercial fertilizer falls short of the 
guaranteed analysis in any ingredient, a penalty shall be assessed in accordance 
with the following provisions: 

(1) Total nitrogen: A penalty of three times the value of the deficiency, 
if such deficiency is in excess of 0.20 of one per cent on goods that 
are guaranteed two per cent; 0.25 of one per cent on goods that are 
guaranteed three per cent; 0.35 of one per cent on goods that are 
guaranteed four per cent; 0.40 of one per cent on goods that are 
guaranteed five per cent up to and including eight per cent; 0.50 of 
one per cent on goods guaranteed above eight per cent up to and 
including thirty per cent; and 0.75 of one per cent on goods guaran- 
teed over thirty per cent. 

(2) Available phosphoric acid: A penalty of three times the value of the 
deficiency, if such deficiency exceeds 0.40 of one per cent on goods 
that are guaranteed up to and including ten per cent; 0.50 of one 
per cent on goods that are guaranteed above ten per cent up to and 
including twenty-five per cent; 0.75 of one per cent on goods guaran- 
teed over twenty-five per cent. 

(3) Soluble or available potash: A penalty of three times the value of the 
deficiency, if such deficiency is in excess of 0.20 of one per cent on 
goods that are guaranteed two per cent; 0.30 of one per cent on 
goods that are guaranteed three per cent; 0.40 of one per cent on 
goods guaranteed four per cent; 0.50 of one per cent on goods 
guaranteed above four per cent guaranteed above eight DEI Cont 
up to and including twenty per cent; and 1.00 per cent on goods 
guaranteed over twenty per cent. , 

(4) Should the basicity or acidity as equivalent of calcium carbonate of any 
sample of fertilizer be found upon analysis to differ more than five 
per cent (or one hundred pounds of calcium carbonate equivalent per 
ton) from the guarantee, then a penalty of fifty cents per ton for 
each fifty pounds calcium carbonate equivalent, or fraction thereof 
in excess of the one hundred pounds allowed, may be assessed and 
paid as under subsection (c) of this section. 

(5) Chlorine: If the chlorine content of any lot of fertilizer branded for 
tobacco shall exceed the maximum amount guaranteed by more than 
0.5 of one per cent, a penalty shall be assessed equal to ten per cent 
of the value of the fertilizer for each additional 0.5 of one per cent 
of excess or fraction thereof, 

(6) Water insoluble nitrogen: A penalty of three times the value of the 
deficiency shall be assessed, if such deficiency is in excess of 0.10 
of one per cent on goods guaranteed up to and including fifty-hun- 
dredths per cent; 0.20 of one per cent on goods guaranteed from five- 
tenths per cent to one per cent; 0.30 of one per cent on goods guaran- 
teed from one per cent to two per cent: 0.50 of one per cent on 
goods guaranteed above two per cent and up to and including five 
per cent; and 1.00 per cent on goods guaranteed over five per cent. 

(7) Nitrate nitrogen: A penalty of three times the value of the deficiency 
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shall be assessed if the deficiency shall exceed 0.10 of one per cent 
for goods guaranteed up to and including five-tenths per cent; 0.15 
of one per cent for goods guaranteed from five-tenths to one per 
cent; 0.25 of one per cent for goods guaranteed from one to two per 
cent; and 0.35 of one per cent for goods guaranteed above two per 
cent. 

(8) Total magnesium or total magnesium oxide: If the magnesium content 
found falls as much as 0.30 of one per cent below the minimum 
amount guaranteed, a penalty of fifty cents per ton shall be assessed 
for each 0.15 of one per cent additional deficiency or fraction thereof. 
If the magnesium oxide content found falls as much as 0.50 of one per 
cent below the minimum amount guaranteed, a penalty of fifty cents per 
ton shall be assessed for each 0.50 of one per cent additional deficiency 
or fraction thereof. 

(9) Total calcium or total calcium oxide: If the calcium content found 
falls as much as 0.70 of one per cent below the minimum amount 
guaranteed, a penalty of fifty cents per ton shall be assessed for 
each 0.35 of one per cent additional deficiency or fraction thereof. 
If the calcium oxide content found falls as much as 1.00 per cent 
below the minimum amount guaranteed, a penalty of fifty cents per 
ton shall be assessed for each 0.50 of one per cent additional 
deficiency or fraction thereof. 

(10) Sulfur: If the sulfur content is found to be as much as 1.50 per cent 
below the minimum amount guaranteed in the case of all mixed 
fertilizers, including mixed fertilizers branded for tobacco, a penalty 
of fifty cents per ton for each 0.50 of one per cent additional excess 
or fraction thereof, shall be assessed. 

(11) Deficiencies or excesses in any other constituent or constituents 
covered under subdivisions (6) and (7), subsection (a), § 106-50.4 
which the registrant is required to or may guarantee shall be evalu- 
ated by the Commissioner and penalties therefor shall be prescribed 
by the Commissioner. 

(c) All penalties assessed under this section shall be paid to the consumer of 
the lot of fertilizer represented by the sample analyzed within three months from 
the date of notice by the Commissioner to the distributor, receipts taken therefor, 
and promptly forwarded to the Commissioner: Provided, that in no case shall 
the total assessed penalties exceed the commercial value of the goods to which it 
applies. If said consumers cannot be found, the amount of the penalty assessed 
shall be paid to the Commissioner who shall deposit the same in the Department 
of Agriculture fund, of which the State Treasurer is custodian. Such sums as 
shall be found to be payable to consumers on lots of fertilizer against which said 
penalties were assessed shall not be subject to claim by the consumer after twelve 
months from the date of assessment. (1947, c. 1086, s. 8; 1955, c. 354, s. 4.) 


Editor’s Note. — Paragraph (b) (3) of the phrase “four per cent guaranteed” near 
this section is printed just as it appears in the end of the paragraph. 
the authenticated copy of the act. How- The 1955 amendment rewrote the last 


ever, there seems to be something missing sentence of subsection (c). 
between “per cent” and “guaranteed” in 


§ 106-50.9. Determination and publication of commercial values. 
—For the purpose of determining the commercial values to be applied under the 
provisions of § 106-50.8, the Commissioner shall determine and publish annually 
the values per pound of nitrogen, phosphoric acid, and potash in commercial fer- 
tilizers in this State. The values so determined and published shall be used in 
determining and assessing penalties. (1947, c. 1086, s. 9.) 


§ 106-50.10. Minimum plant food content.—No superphosphate con- 
taining less than eighteen per cent available phosphoric acid nor any mixed 
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fertilizer in which the sum of the guarantees for the nitrogen, available phosphoric 
acid, and soluble or available potash totals less than twenty per cent may be 
offered for sale, sold, or distributed in this State except for one grade of tobacco 
plant bed fertilizer in which the sum of the guarantees for total nitrogen, avail- 
able phosphoric acid, and soluble or available potash shall not total less than 
sixteen per cent and except for complete field fertilizer containing twenty-five 
per cent or more of their nitrogen in water insoluble form of plant or animal 
origin, in which case the total nitrogen, available phosphoric acid, and soluble or 
available potash need not total more than eighteen per cent. (1947, c. 1086, s. 
TOs eLP5 pricy 1026,) s. 57.) 
Editor’s Note.—The 1951 amendment re- 
wrote this section. 


§ 106-50.11. Grade list.—The Board of Agriculture, after a public hear- 
ing open to all interested parties, and upon approval by the director of the agri- 
cultural experiment station, shall, prior to June 30th of each year or as early 
as practicable thereafter, promulgate a list of grades of mixed fertilizer adequate 
to meet the agricultural needs of the State. After this list of grades has been 
established, no other grades of mixed fertilizers shall be eligible for registration: 
Provided, that the requirements of this section shall not apply to mixed fertilizers 
in packages of twenty-five (25) pounds and less. The Commissioner may re- 
vise this list of grades by conforming to the procedure prescribed in this section. 

It is provided, however, that any distributor may be permitted to sell one 
but not exceeding one grade of specialty fertilizer not on the current approved 
list. The Commissioner may, in his discretion, require a sample label to be sub- 
mitted before registering such fertilizer. (1947, c. 1086, s. 11; 1951, c. 1026, 
sro; 1959, c. 706, sac 

Editor’s Note. — The 1951 amendment ond paragraph. 
deleted the words “brand and” formerly The 1959 amendment inserted the pro- 
appearing between the words “one” and_ viso in the first paragraph. 
“rade” in the first sentence of the sec- 


§ 106-50.12. False or misleading statements.—lIt shall be unlawful to 
make any false or misleading statement or representation in regard to any com- 
mercial fertilizer offered for sale, sold, or distributed in this State, or to use 
any misleading or deceptive trademark or brand name in connection therewith. 
The commissioner is hereby authorized to refuse the registration of any com- 
mercial fertilizer with respect to which this section is violated. (1947, c. 1086, 
eetle:) 


§ 106-50.13. Grade-tonnage reports.—Each person registering com- 
mercial fertilizers under this article shall furnish the Commissioner with a con- 
fidential written statement of the tonnage of each grade of fertilizer sold by him in 
this State. Said statement shall include all sales for the periods of July first to 
and including December thirty-first and of January first to and including June 
thirtieth of each year. The Commissioner may, in his discretion, cancel the regis- 
tration of any person failing to comply with this section if the above statement is 
not made within thirty days from date of the close of each period. The Com- 
missioner, however, in his discretion, may grant a reasonable extension of time. 
No information furnished under this section shall be disclosed in such a way as 
to divulge the operations of any person. (1947, c. 1086, s. 13.) 


§ 106-50.14. Publication of information concerning fertilizers.—The 
Commissioner shall publish at least annually, in such forms as he may deem 
proper, complete information concerning the sales of commercial fertilizers, to- 
gether with such data on their production and use as he may consider advisable, 
and a report of the results of the analyses based on official samples of commercial 
fertilizers sold or offered for sale within the State as compared with the analyses 
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guaranteed under §§ 106-50.4 and 106-50.5: Provided, however, that the in- 
formation concerning production and use of commercial fertilizers shall be shown 
separately for periods July first to December thirty-first and January first to 
June thirtieth of each year, and that no disclosure shall be made of the operations 
of any person. (1947, c. 1086, s. 14; 1959, c. 706, s. 9.) 

Editor’s Note.— The 1959 amendment 
inserted in line six the words “or offered 
for sale.” 


§ 106-50.15. Rules, regulations and standards.—The Board of Agri- 
culture is authorized, after public hearing, to prescribe such rules and regulations 
as may be found necessary for the enforcement of this article; and, upon recom- 
mendation of the director of the agricultural experiment station, to prescribe 
maximum chlorine for tobacco fertilizer. The Board of Agriculture is also au- 
thorized to regulate the weight of bags and/or packages in which fertilizer may 
be sold or offered for sale. (1947, c. 1086, s. 15; 1949, c. 637, s. 4.) 

Editor’s Note. — The 1949 amendment in lieu thereof the present second sentence. 
struck out the former second sentence re- ‘The stricken provision now appears in sub- 
lating to minimum of magnesium oxide _ section (a) (4) b of § 106-50.4. 
required in tobacco fertilizer and inserted 


§ 106-50.16. Short weight.—If any commercial fertilizer in the possession 
of the consumer is found by the Commissioner to be short in weight, the registrant 
of said commercial fertilizer shall within thirty days after official notice from the 
Commissioner pay to the consumer a penalty equal to four times the value of 
the actual shortage. The Commissioner may in his discretion allow reasonable 
tolerance for short weight due to loss through handling and transporting. (1947, 
c. 1086, s. 16.) 


§ 106-50.17. Cancellation of registration.—The Commissioner, upon 
approval of the Board of Agriculture, is authorized and empowered to cancel the 
registration of any brand of commercial fertilizer or to refuse to register any 
brand of commercial fertilizer as herein provided, upon satisfactory proof that 
the registrant has been guilty of fraudulent and deceptive practices in the evasions 
or attempted evasions of the provisions of this article or any rules and regula- 
tions promulgated thereunder: Provided, that no registration shall be revoked or 
refused until the registrant shall have been given a hearing by the Commissioner. 


(1947, c. 1086, s. 17.) 


§ 106-50.18. “Stop sale,’’ etc., orders.—It shall be the duty of the 
Commissioner to issue and enforce a written or printed “stop sale, use, or re- 
moval” order to the owner or custodian of any lot of commercial fertilizer and to 
hold at a designated place when the Commissioner finds said commercial fertilizer 
is being offered or exposed for sale in violation of any of the provisions of this 
article until the law has been complied with and said commercial fertilizer is re- 
leased in writing by the Commissioner or said violation has been otherwise legally 
disposed of by written authority. The Commissioner shall release the commercial 
fertilizer so withdrawn when the requirements of the provisions of this article 
have been complied with and upon payment of all costs and expenses incurred in 
connection with the withdrawal. (1947, c. 1086, s. 18; Ney CGY ee to 

Editor’s Note. — The 1955 amendment 
substituted “has” for “had” in line six of 
this section. 


§ 106-50.19. Seizure, condemnation and sale.—Any lot of commercial 
fertilizer not in compliance with the provisions of this article shall be subject to 
seizure on complaint of the Commissioner to a court of competent jurisdiction in 
the area in which said commercial fertilizer is located. In the event the court 
finds the said commercial fertilizer to be in violation of this article and orders 


37 


§ 106-50.20 Cu. 106. AGRICULTURE—FERTILIZER § 106-50.20 


the condemnation of said commercial fertilizer, it shall be disposed of in any 
manner consistent with the quality of the commercial fertilizer and the laws of 
the State: Provided, that in no instance shall the disposition of said commercial 
fertilizer be ordered by the court without first giving the claimant an opportunity 
to apply to the court for the release of said commercial fertilizer or for permission 
to process or relabel said commercial fertilizer to bring it into compliance with 
this article. (1947, c. 1086, s. 19.) 


§ 106-50.20. Punishment for violations.—Each of the following offenses 
shall be a misdemeanor and any person upon conviction thereof shall be punished 
as provided by law for the punishment of misdemeanors: 

(1) To manufacture, offer for sale, or sell in this State any mixed fertilizer 
or fertilizer materials containing any substance used as a filler that 
is injurious to crop growth or deleterious to the soil, or to use in 
such mixed fertilizer or fertilizer materials as a filler any substance 
that contains inert plant food material or any other substance for the 
purpose or with the effect of defrauding the purchaser. 


(2) To offer for sale or to sell in this State for fertilizer purposes any raw 
or untreated leather, hair, wool waste, hoof, horn, rubber or similar 
nitrogenous materials, the plant food content of which is largely un- 
available, either as such or mixed with other fertilizer materials. 


(3) Tio make any false or misleading representation in regard to any mixed 
fertilizer or fertilizer material shipped, sold or offered for sale by 
him in this State, or to use any misleading or deceptive trademark or 
brand in connection therewith. The sale or offer for sale of any 
mixture of nitrogenous fertilizer materials under a name or other 
designation descriptive of only one of the components of the mixture 
shall be considered deceptive and fraudulent. 

The Commissioner is hereby authorized to refuse registration for 
any commercial fertilizer with respect to which this section is vio- 
lated. 


(4) The filing with the Commissioner of any false statement of fact in con- 
nection with the registration under § 106-50.4 of any commercial 
fertilizer. 


(5) Forcibly obstructing the Commissioner or any official inspector author- 
ized by the Commissioner in the lawful performance by him of his 
duties in the administration of this article. 

(6) Knowingly taking a false sample of commercial fertilizer for use under 
provisions of this article; or knowingly submitting to the Commis- 
sioner for analysis a false sample thereof; or making to any person 
any false representation with regard to any commercial fertilizer sold 
or offered for sale in this State for the purpose of deceiving or de- 
frauding such other person. 

(7) The fraudulent tampering with any lot of commercial fertilizer so that 
as a result thereof any sample of such commercial fertilizer taken 
and submitted for analysis under this article may not correctly 
represent the lot; or tampering with any sample taken or submitted 
for analysis under this article, if done prior to such analysis and 
disposition of the sample under the direction of the Commissioner. 

(8) The delivery to any person by the fertilizer chemist or his assistants 
or other employees of the Commissioner of a report that is willfully 
false and misleading on any analysis of commercial fertilizer made 
by the Department in connection with the administration of this 
article. 

(9) Selling or offering for sale in this State commercial fertilizer without 
marking the same as required by § 106-50.5. 
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(10) Selling or offering for sale in this State commercial fertilizer contain- 
ing less than the minimum content required by § 106-50.10. 

(11) Failure of any manufacturer, importer, jobber, agent, or dealer to have 
applied for and to have been issued a permit as required by G. S. 
106-50.6 before selling, offering or exposing for sale or distributing 
commercial fertilizers in this State. 

(12) Failure of any manufacturer or contractor to procure a license under 
the provisions of G. §S. 106-50.4 (d) before beginning operations 
within the State. (1947, c. 1086, s. 20; 1959, c. 706, ss. 10, 11.) 


Editor’s Note. — The 1959 amendment For sufficiency of indictment for viola- 
rewrote subdivision (11) and added subdi- tion of former statute, see State v. Oil Co., 
vision (12). Tos aN, 625, 700. te 14h, C1O1L). 


§ 106-50.21. Sales or exchanges between manufacturers.—Nothing 
in this article shall be construed to restrict or avoid sales or exchanges of com- 
mercial fertilizers to each other by importers or manufacturers who mix fertilizer 
materials for sale or as preventing the free and unrestricted shipments of com- 
mercial fertilizers to manufacturers who have registered their brands as re- 
quired by the provisions of this article. (1947, c. 1086, s. 21.) 


§ 106-50.22. Appeals from assessments and orders of Commis- 
sioner.—Nothing contained in this article shall prevent any person from appeal- 
ing to a court of competent jurisdiction from any assessment or penalty or other 
final order or ruling of the Commissioner or Board of Agriculture. (1947, c. 1086, 
S22) 

ARTICLE 3: 


Fertilizer Laboratories. 


§ 106-51. Certification of fertilizer laboratories.—The Commissioner 
of Agriculture, or his authorized agent, shall, upon the application of any com- 
mercial laboratory that analyzes fertilizer or fertilizer materials, make such 
examination as he shall consider fit of the work of said laboratory, and when, 
in his opinion, the examination shall show the work of the said laboratory to be 
accurate and reliable, he shall certify said laboratory to that effect. 

To those manufacturers requesting names of certified laboratories, the Com- 
missioner of Agriculture shall supply such information. (1933, c. 551.) 


ARTICLE 4. 
Insecticides and Fungicides. 


§ 106-52. Rules and standards.—The Department of Agriculture shall 
have power to make rules, regulations and adopt standards to carry out the 
designs and purposes of this article. (1927, c. 53, s. 1.) 

Editor’s Note.—For subsequent law af- 
fecting this article, see §§ 106-65.1 to 
106-65.12. 


§ 106-53. Registration.—Before any manufacturer or dealer shall sell, offer 
or expose for sale in this State any Paris green, calcium arsenate, lead arsenate 
or any other insecticide or fungicide he shall register with the Department of 
Agriculture the name of each brand of said preparation, the name and address 
of the manufacturer or dealer, the minimum per cent of each and every toxic 
chemical or compound present, and the specific name of each active ingredient 
used in its manufacture and the weight of the packages in which the material is 
packed. The words “Paris green, calcium arsenate, lead arsenate and all other 
insecticides and fungicides” mentioned and used in this article, shall apply only 
to insecticides and fungicides used on cotton, tobacco, all field crops, gardens, 
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orchards, fruits, etc., for the control or destruction of insect life and fungus 


diseases. (1927, c. 53, s. 2.) 


§ 106-54. Labels to be affixed.—Every lot, package or parcel of Paris 
green, calcium arsenate, lead arsenate, or any other insecticide or fungicide, 
offered or exposed for sale within this State, shall have affixed thereto a tag 
or label, in a conspicuous place on the outside thereof containing a legible and 
plainly printed statement in the English language clearly and truly certifying: 

(1) The net weight of the lot, package or parcel; 

(2) The name, brand or trademark ; 

(3) .The name, and address of the manufacturer, importer, jobber, firm, 
association, corporation, dealer or person, etc., responsible for placing 
the commodity on the market ; 

(4) The minimum per cent of each and every toxic chemical or compound 

FESents 
C5) The specific name of each active ingredient used in its manufacture. 


(102 7e.CuDo, Si 3.) 


§ 106-55. Refusal and cancellation of registration.—The Commissioner 
shall have the power to refuse to register any Paris green, calcium arsenate, 
lead arsenate or any other insecticide or fungicide under a name, brand or 
trademark, which would be misleading or deceptive. Should any Paris green, 
calcium arsenate, lead arsenate or any other insecticide or fungicide be registered 
in the State and it is afterward discovered that such registration is in violation 


of any of the provisions of this article, the Commissioner shall cancel such registra- 
tion. (1927, c. 53, s. 4.) 


§ 106-56. Registration fee; expiration of registration certificate; 
renewal.—All manufacturers or distributors, for the purpose of defraying the ex- 
penses connected with the enforcement of this article, before selling, offering or 
exposing for sale in this State any Paris green, calcium arsenate, lead arsenate 
or any other insecticides and fungicides, shall pay annually to the Department 
of Agriculture a registration fee of ten dollars ($10.00) for each and every 
brand of the aforementioned insecticides and fungicides registered as required 
under § 106-53. All certificates of registration shall expire on the thirty-first 
day of December next following the date of issuance and shall be subject to 
renewal upon receipt of annual registration fees. (1927, c. 53, s. 5; 1939, c. 
284, s. 1.) 

Editor’s Note. — The 1939 amendment 
rewrote this section. 


§ 106-57. Certificates entitling manufacturers or distributors to sell; 
unlawful sale, etc.—To manufacturers or distributors who have duly registered 
their brands and have paid registration fees on Paris green, calcium arsenate, lead 
arsenate or other insecticides and fungicides in compliance with the requirements 
of this article, there shall be issued by the Department of Agriculture certificates 
which shall entitle said manufacturers or distributors to sell all duly registered 
brands until the expiration of such certificates as provided under § 106-56. 
When any manufacturer or distributor shall have duly complied with the pro- 
visions of this article, no other agency representing such manufacturer or dis- 
tributor shall be required to register or pay registration fees on such brands 
as have been duly registered. It shall be unlawful for any manufacturer or dis- 
tributor, or their agents to sell, offer or expose for sale in this State any of the 
aforementioned insecticides or fungicides which have not been duly registered 
and for which annual registration fees have not been paid. (1927, c. 53, s. 
6; 1939, c. 284, s. 1.) 

Editor’s Note.—Prior to the 1939 amend- 
ment this section provided for tax stamps. 
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§ 106-58. Requirement of identifying color or medium.—For the pur- 
pose of safeguarding the legitimate uses of Paris green, calcium arsenate, lead 
arsenate and all other insecticides and fungicides and to prevent the poisoning 
of man or animal by confusion with or mixing with foods and feeds, either by acci- 
dent or intent, it shall be required as a qualification for registration that all such 
aforesaid insecticides and fungicides which are likely to be confused with or which 
are not readily apparent when mixed with such foods or feeds, shall bear or 
contain some identifying added color or medium to differentiate them from, or to 
show their presence when contained in such foods or feeds; provided that no 
commodity intended for insecticidal, fungicidal or similar purposes which is 
already developed, or new products for these purposes which may appear from 
time to time shall be excluded from registration where there is not available or 
has not been developed a suitable identifying color or medium; and, provided 
that in the absence of a suitable identifying color or medium, the Commissioner 
shall have authority himself or through representatives designated by him to 
co-operate with manufacturers and distributors in the development of suitable 
safeguards; final decision, with due right of appeal, resting in the discretion of 
the Board of Agriculture. (1927, c. 53, s. 7; 1929, c. 196, s. 1; 1939, c. 284, s. 1.) 

Editor’s Note.—Prior to the 1939 amend- packages from the requirement of tax 
ment this section exempted sales in small stamps. 


§ 106-59. Statement mailed; what shown.—Fivery manufacturer and 
dealer who has registered Paris green, calcium arsenate, lead arsenate or any 
other insecticide or fungicide for sale within the State of North Carolina shall 
mail the Commissioner on forms provided by the Commissioner, within forty- 
eight hours of each sale, shipment or delivery into or within North Carolina, a 
statement showing the official name of the insecticide or fungicide, the guaranteed 
analysis, the quantity and the name and address of the purchaser to whom sold, 
and the initials and numbers of the car, if sold in car lots. (1927, c. 53, s. 8; 
1933, c. 233; 1939, c. 284, s. 4.) 

Editor’s Note. — The 1933 amendment, “any” and insecticide’, was repealed by 
which substituted the word “poisonous” the 1939 amendment. 
for the word “other” between the words 


§ 106-60. Entrance for inspection or sampling; analysis.—The Com- 
missioner in person, or by deputy, shall have the power to enter into any car, 
warehouse, store, building, boat, vessel or place supposed to contain insecticides 
or fungicides, for the purpose of inspection or sampling, and shall have the 
power to take samples for analysis from any lot, package or parcel of insecticides 
or fungicides. It shall be unlawful for any person to oppose entrance of said 
Commissioner or deputy or in any way interfere with the discharge of his duty. 
All analyses shall be made by the official methods of the Association of Official 
Agricultural Chemists of the United States, and shall be made by chemists of the 
Department of Agriculture. Where a method of analysis is required before the 
Association of Official Agricultural Chemists has adopted an official or tentative 
one, and pending appearance of an official method by the Association of Official 
Agricultural Chemists of the United States, and shall be made by chemists of the 
subject to approval by the Board of Agriculture, may be used; provided that 
such method upon being used shall be immediately available for use and check- 
ing to all persons, firms or corporations concerned, and results from such meth- 
ods shall be subject to a reasonable period of consideration and hearings be- 
fore any proceedings based upon them are instituted. (1927, c. 53, s. 9; 1939, c. 
284, s. 2.) 

Editor’s Note. — The 1939 amendment 
added the last sentence. 


§ 106-61. Use of stamp a second time; adulterated and misbranded 
articles; injunction.—It shall be unlawful for any manufacturer or distributor 
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to sell, offer or expose for sale in this State any Paris green, calcium arsenate, 
lead arsenate or any other insecticides or fungicides which are adulterated or 
misbranded within the meaning of this article. Any Paris green, calcium arse- 
nate, lead arsenate and any other insecticide or fungicide shall be deemed to be 
adulterated if its strength or purity fall below the professed standard or quality 
under which it is sold; or if any substance has been substituted wholly or in 
part for the article; or if any valuable constituent of the article has been wholly 
or in part abstracted; or if it be in any way depreciated or be in departure from 
the true and honest value represented. Paris green, calcium arsenate, lead arse- 
nate and all other insecticides and fungicides shall be deemed to be misbranded 
if it carries any false or misleading statement upon or attached to the lot, pack- 
age or parcel, or, if any false or misleading statements concerning its value are 
made on the lot, package or parcel or in any printed advertising matter issued 
by the manufacturer or dealer that registered Paris green, calcium arsenate, lead 
arsenate, or any other insecticide or fungicide, or if the number of net pounds 
set forth upon the package, lot, or parcel is not correct. It shall be the duty of 
the Attorney General when requested by the Commissioner, to institute suit to 
enjoin any manufacturer, or dealer, resident or nonresident, from manufacturing 
or selling or soliciting orders for the sale of Paris green, calcium arsenate, lead 
arsenate, or any other insecticide or fungicide, for use in this State without com- 
plying with all the provisions in this article, which injunction may be issued with- 
out bond or advance cost. (1927, c. 53, s. 10; 1939, c. 284, s. oF) 

Editor’s Note. — The 1939 amendment 
substituted the first two sentences above in 
lieu of the former first sentence. 


§ 106-62. Seizure of articles. — (a) When any Paris green, calcium 
arsenate, lead arsenate or any other insecticide or fungicide is found to be sold, 
offered or exposed for sale in this State in violation of any provisions of this 
article, or whenever a duly authorized agent of the Department of Agriculture 
finds he has probable cause to believe that any insecticide or fungicide is being 
sold, offered or exposed for sale in this State in violation of any provisions of 
this article, he shall affix to such insecticide or fungicide a tag, appropriate mark- 
ing, or shall post a notice on the premises in which said insecticide or fungicide 
is located, giving notice that such insecticide or fungicide is suspected of being 
sold, offered or exposed for sale in violation of the provisions of this article or 
that the same is being sold, offered or exposed for sale in violation of the provi- 
sions of this article, and the same has been detained or embargoed, and warn- 
ing all persons not to remove or dispose of such Paris green, calcium arsenate, 
lead arsenate or other insecticide or fungicide by sale or otherwise until permis- 
sion for removal or disposal is given by such agent or the court. It shall be un- 
lawful for any person to remove or dispose of such detained or embargoed in- 
secticide or fungicide by sale or to offer to expose same for sale without such 
permission. 


(b) When an insecticide or fungicide detained or embargoed under subsection 
(a) has been found by such agent to be sold, offered or exposed for sale in vio- 
lation of any provisions of this article he shall petition the judge of any record- 
er’s, county or superior court in whose jurisdiction the insecticide or fungicide is 
detained or embargoed for an order of condemnation of such insecticide or fungi- 
cide. When such agent has found that such insecticide or fungicide so detained 
or embargoed is not being sold, offered or exposed for sale in violation of any of 
the provisions of this article he shall remove the tag, marking or notice. 

(c) If the court finds that the detained or embargoed insecticide or fungicide 
is being sold, offered or exposed for sale in violation of any of the provisions of 
this article such insecticide and fungicide shall, after entry of the decree of the 
court, be destroyed at the expense of the claimant thereof, under the supervision 
of such agent and all court costs and fees and storage and other proper expenses, 
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shall be taxed against the claimant of such article or his agent: Provided, that 
if any insecticide or fungicide can be corrected by proper labeling or processing 
or by any other correction so that the same will comply with the provisions of 
this article, the court, after entry of the decree and after such costs, fees, and 
expenses have been paid and a good and sufficient bond, conditioned that such 
insecticide or fungicide shall be so labeled, processed or corrected, has been exe- 
cuted, may by order direct that such insecticide or fungicide be delivered to the 
claimant thereof for such labeling, processing or correction under the supervision 
of an agent of the Department of Agriculture. The expense of such supervision 
shall be paid by the claimant. Such bond shall be returned to the claimant on 
representation to the court by the Department of Agriculture that the insecticide 
or fungicide is no longer in violation of this article, and that the expenses of such 
supervision have been paid. (1927, c. 53, s. 11; 1945, c. 668.) 
Editor’s Note. — The 1945 amendment 
rewrote this section. 


Ld 

§ 106-63. Copy of analysis in evidence.—A copy of the analysis made 
by any chemist of the Department of Agriculture of any Paris green, calcium 
arsenate, lead arsenate or any other insecticide or fungicide certified to by him 
shall be admissible as evidence in any court of the State on trial of any issue 
involving the merits of the insecticides and fungicides covered by this article. 


LIA ET See ae ae 


§ 106-64. Articles in transit.—Nothing contained in this article shall in- 
terfere with Paris green, calcium arsenate, lead arsenate or any other insecticide 
or fungicide passing through the State in transit, nor shall it apply to the deliv- 
ery of materials to manufacture Paris green, calcium arsenate, lead arsenate or 
any other insecticide or fungicide for manufacturing purposes. (1927, c. 53, 


Se) 


§ 106-65. Violation of article.—Any manufacturer or dealer violating any 
provisions or section in this article, or any rule, regulation or standard of the De- 
partment of Agriculture promulgated under this article shall be deemed guilty of 
a misdemeanor and upon conviction shall be fined not less than fifty dollars nor 
more than two hundred and fifty dollars for each offense. (1927, c. 53, s. 14.) 


ArTICLE 4A. 
Insecticide, Fungicide and Rodenticide Act of 1947. 


§ 106-65.1. Title.—This article may be cited as the “Insecticide, Fungicide 
and Rodenticide Act of 1947.” (1947, c. 1087, s. 1.) 

Cross Reference.—For other provisions 
relating to insecticides and fungicides, see 
§§ 106-52 through 106-65. 


§ 106-65.2. Definitions.—For the purpose of this article: 

(1) The term “active ingredient” means an ingredient which will prevent, 
destroy, repel, or mitigate insects, fungi, rodents, weeds, or other 

ests. 

(2) The term “adulterated” shall apply to any economic poison if its 
strength or purity falls below the professed standard or quality as 
expressed on labeling or under which it is sold, or if any substance 
has been substituted wholly or in part for the article, or if any valu- 
able constituent of the articles has been wholly or in part abstracted. 

(3) The term “antidote” means the most practical immediate treatment in 
case of poisoning and includes first aid treatment. 

(4) The term “Board of Agriculture” or “Board” means the North Carolina 
Board of Agriculture. 
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(5) ‘The term “Commissioner” means the Commissioner of Agriculture. 

(6) The term “device” means any instrument or contrivance intended for 
trapping, destroying, repelling, or mitigating insects or rodents or 
destroying, repelling, or mitigating fungi, bacteria, or weeds, or such 
other pests as may be designated by the Commissioner, but not in- 
cluding simple, mechanical devices such as rat traps, or equipment 
used for the application of economic poisons when sold separately 
therefrom. ' 

(7) The term “economic poison” means any substance or mixture of sub- 
stances intended for preventing, destroying, repelling, or mitigating 
any insects, rodents, fungi, bacteria, weeds, or other forms of plant 
or animal life or viruses, except viruses on or in living man or other 
animals, which the Commissioner shall declare to be a pest. 

(8) The term “fungi” means all non-chlorophyll-bearing thallophytes (that 
is, all non-chlorophyll-bearing plants of a lower order than mosses 
and liverworts) as, for example, rusts, smuts, mildews, molds, yeasts, 
bacteria, and viruses, except those on or in living man or other ani- 
mals. 

(9) The term “fungicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any fungi, 
or plant disease. 

(10) The term “herbicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any weed. 

(11) The term “inert ingredient” means an ingredient which is not an 
active ingredient. 

(12) The term “ingredient statement” or “guaranteed analysis statement” 
means a statement of the name and percentage of each active ingredi- 
ent, together with the total percentage of the inert ingredients, in the 
economic poison; and, in addition, in case the economic poison con- 
tains arsenic in any form, a statement of the percentages of total and 
water soluble arsenic, each stated as elemental (metallic) arsenic. 


(13) The term “insect” means any of the numerous small invertebrate 
animals generally having the body more or less obviously segmented, 
for the most part belonging to the class insecta, comprising six- 
legged, usually winged forms, as,: for example, beetles, bugs, bees, 
flies, and to other allied classes of arthropods whose members are 
wingless and usually have more than six legs, as, for example, 
spiders, mites, ticks, centipedes, and wood lice, also nematodes and 
other worms, or any other invertebrates which are destructive, con- 
stitute a liability and may be classed as pests. 

(14) The term “insecticide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any in- 
sects which may be present in any environment whatsoever. 

(15) The term “label” means the written, printed, or graphic matter on, 
attached to, the economic poison or device, or the immediate con- 
tainer thereof, and the outside container or wrapper of the retail 
package, if any there be, or relating to the economic poison or device 
when employed for commercial purposes. 

(16) The term “labeling” means all labels and other written, printed, or 
graphic matter: 

a. Upon the economic poison or device or any of its containers 
or wrappers; 

b. Accompanying the economic poison or device at any time; 

c. To which reference is made on the label or in literature 
accompanying or relating commercially to the economic poison 
or device, except when accurate, nonmisleading reference is 
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to current official publications of the State Experiment Station, 


the 


State College of Agriculture, the North Carolina Depart- 


ment of Agriculture, the North Carolina State Board of 
Health, or similar federal institutions or other official agencies 
of this State or other states when such agencies are authorized 
by law to conduct research in the field of economic poisons. 


(17) The term ‘ 
ad Weeki 

stat 

or 


‘misbranded” shall apply: 

ny economic poison or device if its labeling bears any 
ement, design, or graphic representation relative thereto 
to its ingredients which is false or misleading in any 


particular ; 
b. To any economic poison: 


1 
2 


3. 


(18) The term 


. If it is in imitation of or is offered for sale under the 
name of another economic poison; 

. If its labeling bears any reference to registration under 
this article; 

If the labeling accompanying it does not contain instruc- 
tions for use which are necessary and, if complied with, 
adequate for the protection of the public; 

If the label does not contain a warning or caution state- 
ment which may be necessary and, if complied with, 
adequate to prevent injury to living man and other 
vertebrate animals; 

If the label does not bear an ingredient or guaranteed 
analysis statement on that part of the immediate con- 
tainer and on the outside container or wrapper, if there 
be one, through which the ingredient or guaranteed 
analysis statement on the immediate container cannot 
be clearly read, of the retail package which is presented 
or displayed under customary conditions of purchase; 

If any word, statement, or other information required by 
or under the authority of this article to appear on the 
labeling is not prominently placed thereon with such 
conspicuousness (as compared with other words, state- 
ments, designs, or graphic matter in the labeling) and 
in such terms as to render it likely to be read and un- 
derstood by the ordinary individual under customary 
conditions of purchase and use; or 

If in the case of an insecticide, fungicide, or herbicide, 
when used as directed or in accordance with commonly 
recognized safe practice, it shall be injurious to living 
man or other vertebrate animals or vegetation, to which 
it is applied, or to the person applying such economic 
poison, excepting pests and weeds. 

“person” means any individual, partnership, association, 


corporation, or organized group of persons whether incorporated or 


not. 
(19) The term 


“registrant” means the person registering any economic 


poison pursuant to the provisions of this article. 
(20) The term “rodenticide” means any substance or mixture of substances 


intended f 


or preventing, destroying, repelling, or mitigating rodents 


or any other vertebrate animal which the Commissioner shall declare 


to be a pe 


st. 


(21) The term “weed” means any plant which grows where not wanted. 


(1947, c. 


1087, s. 2.) 


§ 106-65.3. Prohibited acts.—(a) It shall be unlawful for any person to 


45 


§ 106-65.3 Cu. 106. AGRICULTURE—INSECTICIDES, ETC. § 106-65.3 


distribute, sell, or offer for sale within this State or deliver for transportation or 
transport in intrastate commerce or between points within this State through 
any point outside this State any of the following: - 

(1) Any economic poison which is not registered pursuant to the provisions 
of § 106-65.5, or any economic poison if any of the claims made for 
it or any of the directions for its use differ in substance from the 
representations made in connection with its registration, or if the 
composition of an economic poison differs from its composition as 
represented in connection with its registration: Provided, that, in the 
discretion of the Commissioner, a change in the labeling or formula 
of an economic poison may be made within a registration period with- 
out requiring reregistration of the product: Provided further, that 
changes at no time are permissible if they lower the efficacy of the 
product. 

(2) Any economic poison unless it is in the registrant’s or the manufactur- 
er’s unbroken immediate container, and there is affixed to such con- 
tainer, and to the outside container or wrapper of the retail pack- 
age, if there be one through which the required information on the 
immediate container cannot be clearly read, a label bearing: 

a. The name and address of the manufacturer, registrant, or per- 
son for whom manufactured ; 

b. The name, brand, or trademark under which said article is sold; 
and 

c. The net weight or measure of the content subject, however, to 
such reasonable variations as the Board of Agriculture may 
permit. 

(3) Any economic poison which contains any substance or substances in 
quantities highly toxic to man, determined as provided in § 106-65.6, 
unless the label shall bear, in addition to any other matter required 
by this article: 

a. The skull and crossbones; 

b. The word “poison” prominently, in red, on a background of 
distinctly contrasting color; and 

c. A statement of an antidote for the economic poison. 

(4) The economic poisons commonly known as lead arsenate, basic lead 
arsenate, calcium arsenate, magnesium arsenate, zinc arsenate, zinc 
arsenite, sodium fluoride, sodium fluosilicate, and barium fluosilicate 
unless they have been distinctly colored or discolored as provided by 
regulations issued in accordance with this article, or any other white 
or lightly colored powder economic poison which the Board of Agri- 
culture, after investigation of and after public hearing on the necessity 
for such action for the protection of the public health and the feasi- 
bility of such coloration or discoloration, shall, by regulation, require 
to be distinctly colored or discolored; unless it has been so colored 
or discolored; provided, that the Board may exempt any economic 
poison to the extent that it is intended for a particular use or uses 
from the coloring or discoloring required or authorized by this sub- 
division if it determines that such coloring or discoloring for such use 
or uses is not necessary for the protection of the public health. 

(5) Any economic poison which is adulterated or misbranded, or any device 
which is misbranded. 

(b) It shall be unlawful: 

(1) For any person to detach, alter, deface, or destroy, in whole or in part, 
any label or labeling provided for in this article or the rules and 
regulations promulgated hereunder, or to add any substance to, or 
take any substance from an economic poison in a manner that may 
defeat the purpose of this article; 
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(2) For any manufacturer, distributor, dealer, carrier, or other person to 
refuse, upon a request in writing specifying the nature or kind of 
economic poison or device to which such request relates, to furnish 
to or permit any person designated by the Commissioner to have 
access to and to copy such records of business transacticns as may 
be essential in carrying out the purposes of this article ; 

(3) For any person to give a guaranty or undertaking provided for in § 
106-65.8 which is false in any particular, except that a person who 
receives and relies upon a guaranty authorized under § 106-65.8 
may give a guaranty to the same effect, which guaranty shall con- 
tain in addition to his own name and address the name and address 
of the person residing in the United States from whom he received 
the guaranty or undertaking; 

(4) For any person to use for his own advantage or to reveal, other than 
to the Commissioner, or officials or employees of the United States 
Department of Agriculture, or other federal agencies, or to the courts 
in response to a subpoena, or to physicians, and in emergencies to 
pharmacists and other qualified persons, for use in the preparation of 
antidotes, in accordance with such directions as the Commissioner 
may prescribe, any information relative to formulas of products 
acquired by authority of § 106-65.5; and 

(5) For any person to oppose or interfere in any way with the Commis- 
sioner or by his duly authorized agents in carrying out the duties 
imposed by this article. (1947, c. 1087, s. 3: Loos niea O/ On Sout ie) 

Editor’s Note. — The 1953 amendment 
substituted “it” for “he” in line twelve 
of subdivision (4) of subsection (a). 


§ 106-65.4. Injunctions.—In addition to the remedies herein provided the 
Commissioner of Agriculture is hereby authorized to apply to the superior court 
for, and such court shall have jurisdiction upon hearing and for cause shown, to 
grant a temporary or permanent injunction restraining any person from vivlat- 
ing any provision of § 106-65.3, irrespective of whether or not there exists an 
adequate remedy at law. (1947, c. 1087, s. 4.) 


§ 106-65.5. Registration.—(a) Every economic poison which is distrib- 
uted, sold, or offered for sale within this State or delivered for transportation 
or transported in interstate commerce or between points within this State shall be 
registered in the office of the Commissioner, and such registrations shall be re- 
newed annually; provided, that products which have the same formula, are 
manufactured by the same person, the labeling of which contains the same 
claims, and the labels of which bear a designation identifying the product as the 
same economic poison may be registered as a single economic poison; and ad- 
ditional names and labels may, in the discretion of the Commissioner, be added 
by supplement statements during the current period of registration. The registrant 
shall file with the Commissioner a statement including : 

(1) The name and address of the registrant and the name and address of 
the person whose name will appear on the label, if other than the 
registrant ; 

(2) The name of the economic poison; 

(3) A complete copy of the labeling accompanying the economic poison 
and a statement of all claims to be made for it including directions 
for use; and 

(4) If requested by the Commissioner a full description of the tests made 
and the results thereof upon which the claims are based. In the case 
of renewal of registration, a statement shall be required only with 
respect to information which is different from that furnished when 
the economic poison was registered or last reregistered. 
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(b) The registrant, before selling or offering for sale any economic poison in 
this State, shall register each brand or grade of such economic poison with the 
Department of Agriculture upon forms furnished by the Department, and, for 
purposes of defraying expenses connected for the enforcement of this article, 
shall pay to the Department an annual inspection fee of ten ($10.00) dollars for 
each and every brand or grade to be offered for sale in this State, whereupon 
there shall be issued to the registrant by the Department of Agriculture, a certifi- 
cate entitling the registrant to sell all duly registered brands in this State until 
the expiration of the certificate. All certificates shall expire on December 31st 
of each year and are subject to renewal upon receipt of annual inspection fees. 

(c) The Commissioner, whenever he deems it necessary in the administration 
of this article, may require the submission of the complete formula of any eco- 
nomic poison. If it appears to the Commissioner that the composition of the 
article is such as to warrant the proposed claims for it and if the article and its 
labeling and other material required to be submitted comply with the require- 
ments of this article, he shall register the article. 

(d) If it does not appear to the Commissioner that the article is such as to war- 
rant the proposed claims for it or if the article and its labeling and other mate- 
rial required to be submitted do not comply with the provisions of this article, he 
shall notify the registrant of the manner in which the article, labeling, or other 
material required to be submitted fail to comply with the article so as to afford 
the registrant an opportunity to make the necessary corrections. 

(e) The Commissioner is authorized and empowered to refuse to register, or 
to cancel the registration of, any brand of economic poison as herein provided, 
upon satisfactory proof that the registrant has been guilty of fraudulent and de- 
ceptive practices in the evasions or attempted evasions of the provisions of this 
article or any rules and regulations promulgated thereunder: Provided, that no 
registration shall be revoked or refused until the registrant shall have been given 
a hearing by the Board of Agriculture. 

(f) Notwithstanding any other provision of this article, registration is not re- 
quired in the case of an economic poison shipped from one plant within this State 
to ee plant within this State operated by the same person. (1947, c. 1087, 
S55) 


§ 106-65.6. Determination; rules and regulations; uniformity.—(a) 
The Commissioner is authorized, after opportunity for a hearing: 

(1) To declare as a pest any form of plant or animal life or virus which is 
injurious to plants, man, domestic animals, articles, or substance; 

(2) To determine whether economic poisons are highly toxic to man; and 

(3) To determine standards of coloring or discoloring for economic poisons, 
and to subject economic poisons to the requirements of subdivision 
(4), subsection (a) of § 106-65.3. 

(b) The Commissioner is further authorized: 

(1) To effect the collection and examination of samples of economic poisons 
and devices to determine compliance with the requirements of this 
article; and he shall have the authority at all reasonable hours to 
enter into any car, warehouse, store, building, boat, vessel or place 
supposed to contain economic poison, or devices, for the purpose of 
inspection or sampling, and to procure samples for analysis or exami- 
nation from any lot, package or parcel of economic poison, or any 
device ; 

(2) To publish from time to time, in such forms as he may deem proper, 
complete information concerning the sale of economic poisons, to- 
gether with such data on their production and use as he may consider 
advisable, and reports of the results of the analyses based on official 
samples of economic poisons sold within the State. 

(c) The Board of Agriculture is authorized to prescribe, after public hearing 
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following due public notice, such rules, regulations, and standards relating to the 
sale and distribution of economic poisons as they may find necessary to carry into 
effect the full intent and meaning of this article. 

(d) In order to avoid confusion endangering the public health, resulting from 
diverse requirements, particularly as to the labeling and coloring of economic 
poisons, and to avoid increased costs to the people of this State due to the neces- 
sity of complying with such diverse requirements in the manufacture and sale 
of such poisons, the Board of Agriculture and the Commissioner are authorized 
and empowered to co-operate with, and enter into agreements with, any other 
agency of this State, the United States Department of Agriculture, and any other 
state or agency thereof for the purpose of carrying out the provisions of this 
article and securing uniformity of regulations. (1947, c. 1087, s. 6.) 





§ 106-65.7. Violations.—(a) If it shall appear from the examination or 
evidence that any of the provisions of this article or the rules and regulations is- 
sued thereunder have been violated, the Commissioner may cause notice of such 
violation to be given to the registrant, distributor, and possessor from whom said 
sample or evidence was taken. Any party so notified shall be given an opportu- 
nity to be heard under such rules and regulations as may be prescribed by the 
Board of Agriculture. If it appears after such hearing that there has been a 
sufficient number of violations of this article or the rules and regulations issued 
thereunder, the Commissioner may certify the facts to the proper prosecuting at- 
torney and furnish that officer with a copy of the results of the examination of 
such sample duly authenticated by the analyst or other officer making the exami- 
nation under the oath of such officer. It shall be the duty of every solicitor to 
whom the Commissioner shall report any violation of this article to cause pro- 
ceedings to be prosecuted without delay for the fines and penalties in such cases. 
Any person convicted of violating any provisions of this article or the rules and 
regulations issued thereunder shall be adjudged guilty of a misdemeanor and 
shall be punished in the discretion of the court. 

(b) Nothing in this article shall be construed as requiring the Commissioner to 
report for the institution of proceedings under this article, minor violations of 
this article, whenever the Commissioner believes that the public interest will be 
adequately served in the circumstances by a suitable written notice or warning. 


(1947, c. 1087, s. 7.) 


§ 106-65.8. Exemptions.—The penalties provided for violations of sub- 
section (a) of § 106-65.3 shall not apply to: 

(1) Any carrier while lawfully engaged in transporting an economic poison 
within this State, if such carrier shall, upon request, permit the Com- 
missioner or his designated agent to copy all records showing the 
transactions in and movement of the articles; 

(2) Public officials of this State and the federal government engaged in the 
performance of their official duties ; 

(3) The manufacturer or shipper of an economic poison for experimental 
use only: 

a. By or under the supervision of an agency of this State or of 
the federal government authorized by law to conduct research 
in the field of economic poisons; or 

b. By others if the economic poison is not sold and if the con- 
tainer thereof is plainly and conspicuously marked “For ex- 
perimental use only—Not to be sold”, together with the manu- 
facturer’s name and address: Provided, however, that if a 
written permit has been obtained from the Commissioner, 
economic poisons may be sold for experimental purposes sub- 
ject to such restrictions and conditions as may be set forth 
in the permit; 
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(4) Any person who establishes a guaranty signed by, and containing the 
name and address of, the registrant or person residing in the United 
States from whom he purchased and received in good faith the article 
in the same unbroken package, to the effect that the article was law- 
fully registered at the time of sale and delivery to him, and that it 
complies with the other requirements of this article, designating this 
article. In such case the guarantor shall be subject to the penalties 
which would otherwise attach to the person holding the guaranty un- 
der the provisions of this article. (1947, c. 1087, s. 8.) 


§ 106-65.9. Short weight.—If any economic poison in the possession of 
consumers is found by the Commissioner to be short in weight, the registrant of 
said economic poison shall within thirty days after official notice from the Commis- 
sioner pay to the consumer a penalty equal to four times the value of the actual 
shortage. (1947, c. 1087, s. 9.) 


§ 106-65.10. “Stop sale’’ orders.—lIt shall be the duty of the Commis- 
sioner to issue and enforce a written or printed “stop sale, use, or removal” order 
to the owner or custodian of any lot of economic poison and to hold at a desig- 
nated place when the commissioner finds said economic poison is being offered or 
exposed for sale in violation of any of the provisions of this article until the law 
has been complied with and said economic poison is released in writing by the 
Commissioner or said violation has been otherwise legally disposed of by written 
authority. The Commissioner shall release the economic poison so withdrawn 
when the requirements of the provisions of this article have been complied with 
and upon payment of all costs and expenses incurred in connection with the with- 


drawal. (1947, c. 1087, s. 10.) 


§ 106-65.11. Seizures, condemnation and sale.—Any lot of economic 
poison not in compliance with the provisions of this article shall be subject to 
seizure on complaint of the commissioner to a court of competent jurisdiction 
in the area in which said economic poison is located. In the event the court finds 
the said economic poison to be in violation of this article and orders the condem- 
nation of said economic poison, it shall be disposed of in any manner consistent 
with the quality of the economic poison and the laws of the State: Provided, 
that in no instance shall the disposition of said economic poison be ordered by the 
court without first giving the claimant an opportunity to apply to the court for the 
release of said economic poison or for permission to process or relabel said prod- 
uct to bring it into compliance with this article. (1947, c. 1087, s. 11.) 


§ 106-65.12. Delegation of duties.—All authority vested in the Commis- 
sioner by virtue of the provisions of this article may with like force and effect 
be executed by such employees of the Department of Agriculture as the Commis- 
sioner may from time to time designate for said purpose. (1947, ce l087,:85 12.) 


ARTICLE 4B. 
Aircraft Application of Pesticides. 


§ 106-65.13. Definitions.—For the purposes of this article: 


(1) The term “aircraft” means any contrivance now known or hereafter 
invented, used or designed for navigation of, or flight in, the air. 

(2) The term “Board of Agriculture” means the North Carolina Board of 
Agriculture. 

(3) The term “Commissioner” means the Commissioner of Agriculture. 

(4) The term “custom application of pesticides” means any application of 
pesticides by aircraft. 

(5) The term “fungi” means all non-chlorophyll-bearing thallophytes (that 
is, all non-chlorophyll-bearing plants of a lower order than mosses 
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and liverworts) as, for example, but not limited to, rusts, smuts, 
mildews, molds, yeasts, and bacteria, except those on or in living 
man or other animals. 

(6) The term “fungicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating fungi or 
plant disease. 

(7) The term “herbicide”? means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any 
weed. 

(8) The term “insect” means any of the numerous small invertebrate ani- 
mals generally having the body more or less obviously segmented, 
for the most part belonging to the class insecta, comprising six- 
legged, usually winged forms, as, for example but not limited to, 
beetles, bugs, bees, and flies, and to other allied classes of arthropods 
whose members are wingless and usually have more than six legs, as, 
for example, but not limited to, spiders, mites, ticks, centipedes, and 
wood lice. 

(9) The term “insecticide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any in- 
sects phe may Pe present in any environment whatsoever. 


(10) The term “person” means any individual, firm, partnership, associa- 
tion, corporation, company, joint stock association, or body politic, 
or any organized group of persons whether incorporated or not; and 
includes any trustee, receiver, assignee, or other similar representative 
thereof. 

(11) The term “pesticide” or “economic poison’? means any substance or 
mixture of substances intended for preventing, destroying, repelling, 
or mitigating any insects, rodents, fungi, bacteria, weeds, or other 
forms of plant or animal life or viruses, except viruses on or in living 
man or other animals, which the Commissioner shall declare to be a 

pest. 

(12) The term “weed” means any plant or plant part which grows where 
not wanted. (1953, c. 1333.) 


§ 106-65.14. Licenses.—(a) It shall be unlawful for any person to engage 
in custom application of pesticides within this State at any time without a license 
issued by the Commissioner. Application for a license shall be made to the Com- 
missioner and each application shall contain information regarding the applicant’s 
qualifications and proposed operations and such other relevant matters as may be 
required pursuant to regulations promulgated by the Board of Agriculture. 

(b) The Commissioner may require the applicant to show, upon examination, 
that he possesses adequate knowledge concerning the proper use and application 
of pesticides, and the dangers involved and precautions to be taken in connection 
with their application. If the applicant is other than an individual, the applicant 
shall designate an officer, member, or technician of the organization to take the 
examination, such designee to be subject to the approval of the Commissioner. 
If the extent of the applicant’s operations warrant it, the Commissioner may re- 
quire more than one officer, member, or technician to take the examination. 

(c) If the Commissioner finds the applicant qualified, the Commissioner shall 
issue a license, which shall authorize the licensee to perform custom application 
of pesticides within this State. The license may restrict the applicant to the use 
of a certain type or types of materials if the Commissioner finds that the appli- 
cant is qualified to use only such type or types. If a license is not issued as ap- 
plied for, the Commissioner shall inform the applicant in writing of the reasons 
therefor. All licenses issued under this article shall expire on December 31 of 
each year and may be renewed upon the filing of a new application therefor. 

(d) The Commissioner may suspend, pending inquiry for not longer than ten 
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days, and, after opportunity for a hearing, may revoke or modify the provisions 
of any license issued under this section, if he finds as a fact that the licensee is 
no longer qualified or has engaged in fraudulent business practices in the custom 
application of pesticides, or has made any custom application in a faulty, careless, 
or negligent manner, or has violated any of the provisions of this article or reg- 
ulations made thereunder. 

(e) The Commissioner may require, under such rules and regulations as may 
be promulgated under this article, from each applicant a liability bond against 
damage to person or property by aircraft and a reasonable performance bond with 
sufficient surety satisfactory to the Commissioner, which performance bond is to 
secure the performance of contractual obligations of the licensee with respect to 
custom application of pesticides. Any person injured by the breach of any such 
obligation or any person damaged by such aircraft shall be entitled to sue on the 
bond in his own name in any court of competent jurisdiction to recover the dam- 
ages he may have sustained. 

(f{) Any person aggrieved by any action of the Commissioner may within ten 
days after notice thereof request a review of said action by the Board of 
Agriculture. If no request for review is so made, the decision of the Commis- 
sioner shall be final. If a review is so requested, the Board of Agriculture shall 
promptly review the action of the Commissioner and either affirm or overrule 
his action. If the Board of Agriculture affirms the Commissioner, it shall find 
the facts of the case and the aggrieved person may within thirty days after 
notice thereof appeal to the superior court of the county in which such person 
resides or to the Superior Court of Wake County and the matter may be heard 
in or out of chambers. Notice of the appeal shall be served on the Commis- 
sioner and within ten days thereafter the Commissioner shall certify and file 
in the court to which the appeal is taken a transcript of any record pertaining 
thereto, including a transcript of evidence received. The court shall have juris- 
diction to affirm, set aside or modify the action of the Board of Agriculture, 
provided, that the findings of fact as made by said Board, if supported by evi- 
dence, shall be conclusive. 

Any license which has been suspended or revoked by the Commissioner or 
Board of Agriculture shall remain suspended or revoked until the laws, and regu- 
lations of the Board of Agriculture, have been complied with or until the de- 
cision or action of said Commissioner or Board has been set aside by court ac- 


on.) ( LOSS eslG53e) 


§ 106-65.15. Regulations, materials and methods of application.— 
The Board of Agriculture, after public hearing, may adopt regulations prohibit- 
ing the use of materials or methods in custom application of pesticides to the ex- 
tent necessary to protect health or property and may make such other regulations 
as it may deem necessary to carry out the provisions of this article. Provided, 
however, such regulations shall not be inconsistent with regulations issued by 
this State or by the federal government respecting safety in air navigation or 
operation of aircraft and before issuing any regulations directly related to any 
matter within the jurisdiction of any other official of this State, the Commissioner 
shall consult with that official with reference thereto. (1953, c. 5559 4) 


§ 106-65.16. Reports.—The Board of Agriculture may by regulation re- 
quire any licensee to maintain records and furnish reports giving information 
with respect to particular applications of pesticides and such other relevant in- 
formation as the Board of Agriculture may deem necessary. '(1953, ¢, 13385) 


§ 106-65.17. Information.—The Commissioner may, in co-operation with 
the North Carolina Agricultural Experiment Station, publish information regard- 
ing injury which may result from improper application or handling of pesticides 
and the methods and precautions designed to prevent such injury. (1953, c. 
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§ 106-65.18. Penalties.—Any person violating the provisions of this article 
or the regulations issued hereunder shall be guilty of a misdemeanor and upon 
conviction shall be fined or imprisoned or both in the discretion of the court. 


(1953, c. 1333.) 


§ 106-65.19. Enforcement.—For the purpose of carrying out the provi- 
sions of this article the Commissioner may enter upon any public or private 
premises at reasonable times in order to have access for the purpose of inspect- 
ing any aircraft or materials subject to this article. (1953, c. 1333.) 


§ 106-65.20. Delegation of duties.—The functions vested in the Com- 
missioner by this article may be delegated by him to such employees of the De- 
partment of Agriculture or other qualified persons as the Commissioner may from 
time to time designate for such purposes. (1953, c. 1333.) 


§ 106-65.21. Co-operation.—The Commissioner may co-operate with any 
other agency of this State or its subdivisions or with any agency of any other 
state or of the federal government for the purpose of carrying out the provisions 
of this article and of securing uniformity of regulations. (1953, c. 1333.) 


ARTICLE 4C. 
Structural Pest Control Act. 


§ 106-65.22. Title.—This article shall be known by the title of “Struc- 
tural Pest Control Act of North Carolina of 1955”. (1955, c. 107) 


§ 106-65.23. Structural Pest Control Commission created; mem- 
bership, terms and vacancies; organization and quorum; compensation 
and expenses.—There is hereby created a Structural Pest Control Commission. 
The members of the Commission created by this article shall be selected and ap- 
pointed by the Governor. It shall consist of five members who shall be composed 
of a representative of the Division of Entomology of the State Department of Ag- 
riculture, a representative from the Entomology Faculty of North Carolina State 
College, a representative of the State Department of Agriculture, and two mem- 
bers of the pest control industry at large who are residents of the State of North 
Carolina, but not affiliates of the same company. The terms of all members of 
such board shall be three years, unless sooner terminated by the appointing au- 
thority, except that the initial board members shall be appointed, one for a term 
expiring July 1, 1956, two for a term expiring July 1, 1957, and two for a term 
expiring July 1, 1958. No member of the board who is a member of the pest con- 
trol industry at large and who was appointed for a full three-year term shall suc- 
ceed himself, nor shall both board members from the pest control industry be re- 
placed the same year. This prohibition against succession does not apply to the 
representatives of the State Department of Agriculture nor the representative of 
the Entomology Faculty of North Carolina State College. Ifa vacancy occurs in 
said Commission, another commissioner shall be appointed by the Governor to 
fill the unexpired term. The Commission shall elect from its membership a chair- 
man who shall be elected annually by members of the Commission by a majority 
vote. Each member shall receive ten dollars ($10.00) per diem while actually 
attending to work of the Commission and shall be reimbursed for his necessary 
traveling and other expenses incurred in the performance of his duties. Three 
members of said Commission shall constitute a quorum but no action at any meet- 
ing shall be taken without three votes in accord. The Commission is authorized, 
in its discretion, to employ a secretary to perform clerical duties in the imple- 
mentation of this article, said secretary to be paid out of funds collected by the 
Commission pursuant to the provisions of this article. (1955, c. 1017; 1957, c. 
1243, $)/1:) 

Editor’s Note. — The 1957 amendment 
added the last sentence. 
53 


§ 106-65.24 Cu. 106. AcRICULTURE—INSECTICIDES, ETC. § 106-65.24 


§ 106-65.24. Definitions.—For the purposes of this article, the following 
terms, when used in the article or the rules and regulations, or orders made pur- 
suant thereto shall be construed respectively to mean: 

(1) “Applicant” means any person in charge of any individual, firm, partner- 
ship, corporation, association, or any other organization or any com- 
bination thereof, making application for a license to engage in struc- 
tural pest control, control of structural pests or household pests, or 
fumigation operations, or any person qualified under the terms of this 
article. 

(2) The term “branch office,” as used in this article, shall mean and include 
any place of doing business which has two or more employees engaged 
full time in the control of insect pests, rodents, or wood destroying 
organisms. 

(3) “Commission” refers to the Structural Pest Control Commission created 
by this article. : 

(4) The term “employee” as used in this article, shall mean any person em- 
ployed by a licensee with the exceptions of clerical, janitorial, or office 
maintenance employees, or those employees performing work com- 
pletely disassociated with the control of insect pests, rodents or the 
control of wood destroying organisms. 

(5) “Fumigants” mean any substance which by itself or in combination with 
any other substance emits or liberates a gas or gases, fumes or vapors, 
and which gas or gases, fumes or vapors when liberated and when 
used will destroy vermin, rodents, insects, and other pests; but may 
be lethal, poisonous, noxious, or dangerous to human life. 

(6) “Insecticides” are substances, not fumigants, under whatever name 
known, used for the destruction or control of insects and similar pests. 

(7) “Licensee,” as used in this article, shall mean the designated person in 
charge of the business establishment or business entity, whether it be 
individual, firm, partnership, corporation, association or any organi- 
zation, or any combination thereof, engaged in pest control work cov- 
ered under the provisions of this article. Each branch office of a 
business establishment is to be in charge of a person who has a li- 
cense herein provided for. 

(8) “Repellents” are substances, not fumigants, under whatever name 
known, which may be toxic to insects and related pests, but are gen- 
erally employed because of capacity for preventing the entrance or 
attack of pests. 

(9) “Rodenticides” are substances, not fumigants, under whatever name 
known, whether poisonous or otherwise, used for the destruction or 
control of rodents. 

(10) “Structural pest control” means the control of wood-destroying organ- 
isms or household pests (such as moths, roaches, and bedbugs), in- 
cluding the identification of infestations or infections, the making of 
inspections, the use of pesticides, including insecticides, repellents, 
rodenticides and fumigants, as well as all other substances, mechanical 
devices or structural modifications under whatever name known, for 
the purpose of preventing, controlling and eradicating insects, vermin, 
rodents and other pests in household structures, commercial buildings 
and other structures, (including household structures, commercial 
buildings and other structures in all stages of construction) and out- 
side areas, as well as all phases of fumigation, including treatment of 
products by vacuum fumigation, and the fumigation of railroad cars, 
trucks, ships, and airplanes, or any one or any combination thereof. 
(105 See Oleh 9b/, Ge, 1243 ue aed 

Editor’s Note. — The 1957 amendment 
rewrote subdivision (10). 
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§ 106-65.25. Phases of structural pest control; license required; 

exceptions.—(a) Structural pest control is divided into the following phases: 

(1) Control of wood-destroying organisms by any method other than fumi- 

gation, 

(2) Control of household pests by any method other than fumigation, 

(3) Fumigation, 
and a license is required for each such phase, and it shall be unlawful for any 
person, firm, corporation, association or any organization or combination there- 
of to engage in or supervise work as a manager, Owner, or Owner-operator in 
any phase of structural pest control unless there shall first be secured a valid 
license therefor, issued by the Structural Pest Control Commission. 

(b) This article shall not apply to any person doing work on his own property 
or to any regular employee of any person, firm or corporation doing work on the 
property of such person, firm or corporation, under the direct supervision of the 
person who owns or is in charge of the property on which work is being done. 
This article shall not apply to agents or agencies of the federal, State or local 
governments, (1955, c. 1017; 1957, c. 1243, s. on} 

Editor’s Note. — The 1957 amendment 
rewrote subsection (a) and _ stated the 
phases of structural pest control. 


§ 106-65.26. Qualifications of applicants for license.—Any applicant 
for a license must present satisfactory evidence to the Commission concerning his 
qualifications for such license. The basic qualifications shall be: 

(1) Two years as an employee or owner-operator in the field of structural 
pest control, control of wood destroying organisms or fumigation, for 
which license is applied, or 

(2) One or more years training in specialized pest control, control of wood 
destroying organisms or fumigation under university or college super- 
vision may be substituted for practical experience (each year of such 
training may be substituted for one-half year of practical experience), 
or 

(3) A degree from a recognized college or university with training in en- 
tomology, sanitary or public health engineering, or related subjects, 
including sufficient practical experience of structural pest control 
work under proper supervision, 

(4) All applicants must have practical experience and knowledge of practical 
and scientific facts underlying the practice of structural pest control, 
control of wood destroying organisms or fumigation. (1955, c. 1017.) 


§ 106-65.27. Examination of applicants; fee; license not transfer- 
able.—(a) All applicants must pass a satisfactory oral or written examination. 
Frequency of such examinations shall be at the discretion of the Commission, based 
upon the number of applications received, provided that a minimum of two ex- 
aminations shall be held annually. The examinations will cover phases of struc- 
tural pest control (control of wood destroying organisms, household pests and 
fumigation). The Commission shall give one examination for one fee covering 
structural pest control, or any one of the following phases: Control of house- 
hold pests, or control of wood destroying organisms, or fumigation. 

The Commission shall be entitled to collect from each qualified person who 
makes application to take the examination to become a registered structural pest 
control operator, wood destroying organism control operator, or fumigator, the 
sum of twenty-five dollars ($25.00), which shall be in full for the examination. 
Any or all examinations may be taken at the same time for the payment of one 
fee and in case the applicant shall not be licensed, he or she shall have the right 
to take one additional examination at a regularly scheduled examination, without 
the payment of an additional fee. 
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(b) A business license shall not be transferable. When there is a change in the 
status of the qualified person operating under a business license, the business es- 
tablishment or business entity, or branch office, whether it be an individual, firm, 
partnership, corporation, association, or any organization or any combination 
thereof, shall have 90 days or until the next meeting of the Commission following 
the expiration of said 90-day period to designate a person to qualify under the 
provisions of this article. (1955, c. 1017.) 


§ 106-65.28. Revocation of license.—Any license may be revoked by a 
majority vote of the Commission, after notice and hearings as specified in § 106- 
65.32, and for the following causes: 

(1) Misrepresentation for the purpose of defrauding; deceit or fraud; the 
making of a false statement with knowledge of its falsity for the pur- 
pose of inducing others to act thereon to their damage; or the use of 
methods or materials which are not reasonably suitable for the purpose 
contracted. 

(2) Failure of the license holder to give the Commission, or its authorized 
representatives, upon request, true information regarding methods and 
materials used, work performed, where such information is essential to 
the administration of this article. 

(3) Failure of the license holder to make registrations herein required or fail- 
ure to pay the registration fees. 

(4) Any misrepresentation in the application for a license. (1955, c. 1017.) 


§ 106-65.29. Rules and regulations.—The Commission is hereby au- 
thorized and empowered to make such reasonable rules and regulations with re- 
gard to structural pest control as may be necessary to protect the interests, health 
and safety of the public. Such rules and regulations shall not become effective un- 
til a public hearing shall have been held and notification of such hearing shall have 
been given to all licensees. (1955, c. 1017.) 


§ 106-65.30. Inspectors; inspections and reports of violations; 
designation of resident agent.—For the enforcement of the provisions of this 
article, the State Commissioner of Agriculture is hereby authorized and em- 
powered to appoint one or more qualified inspectors, the salaries and traveling 
expenses for whom shall be paid only from funds of the Commission. Said in- 
spectors shall be known as “Structural Pest Control Inspectors of the State De- 
partment of Agriculture.” The State Commissioner of Agriculture shall enforce 
compliance with the provisions of this article by making or causing to be made 
periodical and unannounced inspections of work done by individuals, firms, part- 
nerships, corporations, associations, or any other organizations or any combina- 
tion thereof, engaged in the business of structural pest control, wood destroying 
organism control, or fumigation in the State of North Carolina, and it shall be the 
further duty of the inspectors of the State of North Carolina to promptly and dili- 
gently report to the State Commissioner of Agriculture all violations of the pro- 
visions of this article or of any other law now or hereafter enacted regulating or 
governing the practice of structural pest control, wood destroying organisms con- 
trol or fumigation or the operation of a structural pest control business in the 
State of North Carolina: Provided nothing herein contained shall be construed 
to authorize inspection of any property without the permission of the owner or 
occupant, 

Every nonresident owner shall designate a resident agent upon whom service 
of notice or process may be made to enforce the provisions of this article or any 
liabilities arising hereunder. (1955, c. 1017.) 


§ 106-65.31. Annual license fee; registration of solicitors and 
servicemen; identification card for employees.—The fee for the issuance 
of an annual license for any phase of structural pest control under this article 
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shall be fifty dollars ($50.00) ; provided, that when or any time after the fee for 
a license for any one phase is paid, the holder of said license may secure a license 
for either or both of the other two phases for a fee of twenty-five dollars ($25.00) 
per license. Licenses shall expire on June 30 of each year and shall be renew- 
able annually upon the payment of the required fee; provided, that if any li- 
cense holder fails to renew said license before August 1 of each year, then he may 
be required to pay a penalty of ten dollars ($10.00), in addition to ordinary li- 
cense fees. The license holder shall register with the Commissioner of Agricul- 
ture or his duly appointed representative the names of all solicitors and service- 
men (not common laborers) and shall pay to said Commissioner a registration 
fee of one dollar ($1.00) at the time each name is registered, which shall be 
within 30 days after employment. All registrations expire when the license 
expires. Each employee for whom application is made and fee is paid shall be 
issued an identification card, which shall be carried on his or her person at all 
times when performing work. Said identification card shall be displayed upon 
demand to the person or persons for whom such work is being performed. ‘The 
licensee shall be responsible for making application for an operator’s identifica- 
tion card for any regularly employed serviceman, salesman or estimator. 

It shall be unlawful for a serviceman, salesman, or estimator to actually engage 
in the performance of work covered by this article without having such identifi- 
cation card in his possession, provided that the licensee shall have 30 days after 
employing a serviceman, salesman, or estimator within which to apply for opera- 
tor’s identification card. The operator’s identification card provided for here- 
under shall be effective only while the serviceman, salesman, or estimator shall 
remain in the employ of the licensee making the original application. (1955, c. 
1017; 1957, c. 1243, s. 4.) 

Editor’s Note. — The 1957 amendment 
rewrote the first paragraph. 


§ 106-65.32. Proceedings and hearings under article; record of 
hearings and judgments; certified copy of revocation of license sent to 
clerk of superior court.—Proceedings under this article shall be taken by the 
Structural Pest Control Commission for matters within its knowledge or upon 
accusations based on information of another. Said accusation must be in writing 
and under oath, verified by the person making the same. If by a member of the 
Commission, he shall be disqualified from sitting in judgment at the hearing on 
said accusation. Upon receiving such accusation, the Commission shall serve no- 
tice by registered mail of the time, place of hearing, and a copy of the charges 
upon the accused at least 30 days before the date of the hearing. The Commis- 
sion for sufficient cause, in its discretion, may postpone or continue said hearing 
from time to time, or if after proper notice no appearance is made by the accused, 
it may enter judgment at the time of hearing as prescribed herein, either by sus- 
pending or revoking the license of the accused. Both the Commission and the 
accused may have the benefit of counsel and the right to cross-examine witnesses, 
to take depositions and to compel attendance of witnesses as in civil cases by sub- 
poena issued by the secretary of the Commission under the seal of the Commission 
and in the name of the State of North Carolina. The testimony of all witnesses 
at any hearing before the Commission shall be under oath or affirmation. 

A record of all hearings and judgments shall be kept by the secretary of the 
Commission and in the event of suspension or revocation of license, the Commis- 
sion shall, within ten days, transmit a certified copy of said judgment to the clerk 
of the superior court of the county of the residence of the accused or his resident 
agent, and the clerk shall file said judgment in the judgment docket of said 
county, (1995, c. 4017 1957; c. 1243, s.°5:) 

Editor’s Note. — The 1957 amendment judgment in the judgment docket of said 
added at the end of the second paragraph county.” 
the words “and the clerk shall file said 
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§ 106-65.33. Penalty for violation. — Any person violating any of the 
provisions of this article or any rules or regulations made by the Commission 
pursuant to this article, shall be deemed guilty of a misdemeanor and upon con- 
viction shall be punished as prescribed in § 14-3 of the General Statutes of North 
Carolina. (1955, c. 1017; 1957, c. 1243, s. 6.) 

Editor’s Note.——The 1957 amendment in- tions made by the Commission pursuant to 
serted the words “or any rules or regula- this article.” 


§ 106-65.34. Annual report to Governor.—Annually as of July 1, the 
Commission shall submit to the Governor a report of its transactions of the pre- 
ceding year, and shall also transmit to him a complete statement of the receipts 
and expenditures of the Commission, attested by affidavit of its chairman, a copy 
of which statement shall be filed with the Secretary of State. (1955, c. 1017.) 


§ 106-65.35. Exceptions as to provisions for written examination 
by licensees.—The provisions of this article as to examinations required of ap- 
plicants for a business license shall not apply to any proposed licensee who has 
been actively engaged in and maintained a place of business for the purpose of 
controlling or exterminating insect pests, rodents, or control of wood destroying 
organisms by the use of chemicals, for a period of six months next preceding July 
1, 1955, either as an owner, or designated person in charge of a place of business, 
and who is maintaining a place of business in the State of North Carolina July 1, 
1955. The above provisions apply also to discharged service personnel or former 
members of the armed forces who apply for said business licenses within six 
months of their discharge if satisfactory evidence is submitted that the applicant 
was actively engaged in said work as set forth above in the State of North Caro- 
lina immediately preceding the beginning of such service with the armed forces. 
The above provisions as to the issuance of a license under this section shall be 
limited to the issuance of one license to a designated licensee at each business en- 
tity or branch office thereof, if said entity or branch office was in existence at least 
six months prior to July 1, 1955. (1955, c. 1017.) 


ARTICLE 5, 
Seed Cotton and Peanuts. 


§ 106-66. Sale of seed cotton or peanuts.—If any person shall buy, sell, 
deliver or receive for a price, or for any reward whatever, any cotton in the seed 
where the quantity is less than what is usually baled, or any peanuts, and shall 
fail to enter upon a book to be kept by him for such purpose, and to be open to 
inspection by the public at all business hours, the date of such buying or receiv- 
ing, the number of pounds in each lot, the true name of the person or persons 
from whom bought or received and that he is the owner thereof, the name of the 
owner of the land on which such cotton is raised, and the price paid for the same 
per pound, he shall be guilty of a misdemeanor, and upon conviction be punished 
by a fine not exceeding fifty dollars or imprisoned not exceeding thirty days. In 
all prosecutions under this section it shall only be necessary for the State to al- 
lege and prove that the defendant bought or received the seed cotton or peanuts 
as charged, and the burden shall be upon the defendant to show that the provi- 
sions of this section have been complied with. (1887, c. 199; 1905} cenZOls 523 - 
Revyi7g.73612 CoS), &) 5083 WOZ9 ic O28 lyst) 


Editor’s Note—As_ to constitutionality v. Moore, 104 N. CG. Tigre 20a ar Vi. tas 
of statute similar to this section, see State (1889). 


§ 106-67. Traveling seed cotton buyers must report; failure a mis- 
demeanor.—Any person engaged in traveling from house to house or from place 
to place buying or trading for seed cotton shall keep a correct record of the name 
and post-office address of each person from whom he buys or with whom he 
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trades for seed cotton, together with the number of pounds he buys or trades for 
from each person and the amount paid in each case. 

On or before the third day of each month such person shall file a sworn state- 
ment with the clerk of the superior court of the county in which he made such 
purchases or trades for seed cotton, showing the name and post-office address of 
each person from whom he bought or with whom he traded during the next pre- 
ceding month, together with the amount paid and the number of pounds of such 
cotton received from each person. 

Any person failing or refusing to comply with this section shall be guilty of a 
misdemeanor for each offense, and upon conviction shall be fined not exceeding 
fifty dollars or imprisoned not more than thirty days. (1919, c. 43; C. S., s. 
5084. ) 

ARTICLE 5A. 


Marketing of Farmers Stock Peanuts. 


§ 106-67.1. Purpose of article.—The purpose of this article is to pro- 
mote fair trade practices among growers, handlers and buyers in the selling and 
buying of farmers stock peanuts, so as to ensure fair grading, weighing, labeling, 
inspecting and computing of purchase price. (1957, c. 1053, s. 1.) 


§ 106-67.2. Licenses to buy peanuts required; purchases for seed 
excepted.—Each person, firm or corporation that buys one (1) ton or more of 
farmers stock peanuts from producers for his account or the account of others 
during any calendar year shall obtain a license from the Commissioner of Agri- 
culture each year to conduct such business. This article shall not apply to pur- 
chasers who buy peanuts for seed purposes only. (1957, c. 1053, s. 2.) 


§ 106-67.3. Issuance of license; fee; effective period; use of fees 
collected.—(a) The Commissioner of Agriculture shall issue a license to any 
person, firm or corporation desiring to buy farmers stock peanuts upon the re- 
ceipt of a prescribed application accompanied by a ten dollar ($10.00). license 
fee; provided, however, that the Commissioner may withhold the issuance of a 
license to any applicant who has been convicted of violating any provision of 
this article until the Commissioner has been given reasonable assurance that the 
applicant will comply with the provisions of this article and the rules and regu- 
lations adopted pursuant thereto. 

(b) The effective period of the license shall be from July 1 through June 30 
of each year. 

(c) The moneys collected for license fees shall be used only for the adminis- 
tration and enforcement of the provisions of this article. (1957, c. 1053, s. 2.) 


§ 106-67.4. Advisory Committee. — The Commissioner of Agriculture 
shall appoint an Advisory Committee consisting of five members: ‘Two mem- 
bers to represent North Carolina peanut growers, at least one of whom shall 
represent the membership of the North Carolina Peanut Growers’ Association ; 
one member to represent the Cooperative Marketing Association serving the 
peanut growers of North Carolina; one member to represent the North Caro- 
lina peanut commission buyers; and one member to represent the peanut millers 
and shellers of North Carolina. The term of office of each member shall com- 
mence on July 1 of each year, or as soon thereafter as he is appointed and con- 
tinue to the following June 30. 

The duties of this Committee shall be to act in an advisory capacity to the 
Commissioner of Agriculture and the North Carolina State Board of Agricul- 
ture in formulating rules and regulations and in other matters relating to the 
administration of this article. (1957, c. 1053, s. 3.) 


§ 106-67.5. False certificates, etc.; false representations.—It shall 
be unlawful for any person, firm or corporation knowingly to falsely make, issue, 
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alter, forge or counterfeit any official certificate, memorandum, or falsely repre- 
sent the weight, grade, class, quantity or condition or to knowingly represent that 
the peanuts have been officially inspected or graded (by an authorized govern- 
ment inspector or grader) when such product in fact has not been so graded 
or inspected. (1957, c. 1053, s. 4.) 


§ 106-67.6. Inspections and investigations by Commissioner.—In 
order to carry out the purposes of this article effectively, the Commissioner of 
Agriculture is authorized to inspect or investigate transactions for the sale or 
delivery of farmers stock peanuts to persons acting as handlers; to require veri- 
fied reports and accounts of all authorized handlers; to examine books, accounts, 
memoranda, equipment, warehouses, storage and other facilities and articles con- 
nected with the business of handlers of farmers stock peanuts.’ 7 (19575 en 1053; 
Sa) 


§ 106-67.7. Rules and regulations.—The North Carolina State Board 
of Agriculture is hereby authorized to adopt such reasonable rules and regula- 
tions as may be necessary for the proper administration and enforcement of this 


article, (195/fewl0ssseea) 


§ 106-67.8. Penalty; suspension of license.—Any person, firm or cor- 
poration violating any provision of this article, or any regulation adopted pur- 
suant to this article, shall be guilty of a simple misdemeanor punishable by a fine 
of not more than fifty dollars or imprisonment for not more than thirty days, in 
the discretion of the court. 

The Commissioner of Agriculture is hereby authorized to suspend the license 
of any person, firm or corporation, upon being convicted of violating any pro- 
vision of this article, for any period of the remaining part of the licensed year 
within his discretion. (1957, c. 1053, s. 7s\) 


ARTICLE 6, 
Cottonseed Meal. 


§ 106-68. Cottonseed meal defined; inspection tax.—Cottonseed meal 
is a product of the cottonseed only, composed principally of the kernel with 
such portion of the fiber or hull and oil as may be left in the course of manufac- 
ture of cottonseed oil, and when sold for use as fertilizer or feed shall be subject 
to an inspection tax of twenty-five cents per ton and be subject to inspection as 
other fertilizers or fertilizing materials, unless sold to manufacturers for use in 
manufacturing fertilizers or feed. (1917, c. 242, 5. 1: ¢. S., s. 4704; 1939, c. 
280. ) 

Editor’s Note.—The 1939 amendment in- 
creased the inspection tax from twenty to 
twenty-five cents per ton. 


§ 106-69. Bags to be branded with specified particulars.—AIl cotton- 
seed meal offered for sale, unless sold to manufacturers for use in manufactur- 
ing fertilizers or feed, shall have plainly branded on the bag containing it, or on the 
tag attached thereto, the following data: 

(1) Cottonseed meal (with brand and grade). 

(2) Weight of package. 

(3) Ammonia and protein. 

(4) Name and address of manufacturer. (1917, c. 242, s. 2; C. S., s. 4705.) 


§ 106-70. Grades and standards established.—No person, firm, or 
corporation shall offer for sale any cottonseed meal except as provided in § 106- 
69, graded and classed as follows: 

(1) Prime cottonseed meal by analysis must contain at least seven and one- 


60 


§ 106-71 Cu, 


106. AcRICULTURE—COTTONSEED MEAL 


§ 106-73 


half per cent of ammonia or thirty-eight and fifty-six one-hundredths 


per cent of protein. 


(2) Good cottonseed meal by analysis must contain at least seven per cent 
of ammonia, or thirty-six and no one-hundredths per cent of protein. 
(3) Ordinary cottonseed meal by analysis must contain at least six and 
one-half per cent of ammonia, or thirty-three and forty-four hun- 


dredths per cent of protein. 

The purpose of these sections is to pro- 
mote agriculture by insuring the sale of fer- 
tilizers containing plant food in certain 
proportions and of sufficient quality and 


QHOT/ ic. 2AZ Be wAae GaiGes) 4706.) 
quantity and to protect those who cultivate 
the soil from imposition and fraud. State 
vy. Faulkner, 175 NJ Ce 787,'95:S: EB. 171 
(1918). 


§ 106-71. Rules to enforce statute; misdemeanor.—The Board of 
Agriculture is empowered and directed to make such rules and regulations as are 
necessary to a proper carrying into effect of the provisions of this article, and to 
provide for all such tags as manufacturers may demand, upon paying the tax 
therefor. Any person willfully violating any of the regulations made by the Board 
of Agriculture in connection with the provisions of this article shall be guilty of a 


misdemeanor. (1917, c. 242, s. 4; C. S., s. 4707.) 


§ 106-72. Sales without tag; misuse of tag; penalty; forfeiture. 
—Every merchant, trader, manufacturer, or agent who shall sell or offer for sale 
any cottonseed meal without having attached thereto such labels, stamps, and tags 
as are required by law, or who shall use the required tag a second time to avoid 
the payment of the tonnage charge, and every person who shall aid in the fraud- 
ulent selling or offering for sale of any cottonseed meal, shall be liable to a penalty 
of the price paid the manufacturer for each separate bag, barrel, or package sold, 
offered for sale, or removed, to be recovered by the Commissioner of Agriculture 
by suit brought in the name of the State, and any amount so recovered shall be 
paid one half to the informant and one half to the State Treasurer for the use of 
the Department of Agriculture. If any such cottonseed meal shall be condemned, 
as provided by law, it shall be the duty of the Department to have an analysis 
made of the same; cause printed tags or labels expressing the proper grade to be 
put upon each bag, barrel, or package, and shall fix the commercial value at which 
it may be sold; and it shall be unlawful for any person to sell, offer for sale, or re- 
move any such cottonseed meal, or for any agent of any railroad or other trans- 
portation company to deliver any such cottonseed meal in violation of this sec- 


tion. 


Penalty Not Applicable to Purchaser.— 
In construing a former statute of similar 
import, it was held that the penalty applies 
to the manufacturer or anyone, either as 
principal or agent, who sells or offers to 
sell, or removes the fertilizer, and the word 
“revoke” does not apply to the purchaser 


§ 106-73. Sales contrary to article a misdemeanor. 


(1917, c. 242, s. 4; C. S., s. 4708.) 


who receives the fertilizer not for sale, but 
for use, and when the only removal by him 
is taking the fertilizer from the railroad 
station and then distributing the same un- 
der his crops. Johnson vy. Carson, 161 N. 
Cae hly 7h oe We O6Ts (1913): 





Any person, 


firm, or corporation who shall sell or offer for sale or shall act as agent of or 
broker for the manufacturer of or dealer in any cottonseed meal contrary to the 


provisions above set forth shall be guilty of a misdemeanor. 


(Rev., s. 3814; 


1917 5°¢./242,°s. 53191 Oe taint Ch Sst 4709) 


In General. — The fact that neither 
knowledge of the defect nor intent to de- 
fraud is made an element in the criminal 
offense is strong reason for confining the 
statute to the manufacturer, who should 
be held to have knowledge of the compo- 
sition of the fertilizer he offers for sale, and 


to the owner, not a manufacturer, and his 
agent with authority to sell, who have the 
opportunity to test the fertilizer before they 
sell it. State v. Faulkner, 175 N. C. 787, 
95: S, BE.) 171, (1918). 

Applied in State v. Oil Co., 154 N. C. 
635010) Se Eso): 


61 


§ 106-74 Cu. 106. AcRICULTURE—PULVERIZED LIMESTONE AND Marr, § 106-79 


§ 106-74. Forfeiture for unauthorized sale; release from forfeiture. 
—A\ll cottonseed meal sold or offered for sale contrary to the provisions above set 
forth shall be subject to seizure, condemnation, and sale by the Commissioner of 
Agriculture. The net proceeds from such sale shall be placed in the general fund 
of the Department and accounted for upon its books. ‘The Commissioner, how- 
ever, shall have the discretion to release the meal so seized and condemned upon 
compliance with the law as set forth above and the payment of all costs and ex- 
penses incurred by the Department in any proceedings connected therewith. (1917, 
c. 242, s. 5; C.S.,.s. 4710.) 


§ 106-75. Method of seizure and sale on forfeiture.—Such seizure 
and sale shall be made under the direction of the Commissioner of Agriculture by 
an officer or agent of the Department; the sale to be made at the courthouse door 
in the county in which the seizure is made, after thirty days advertisement in some 
newspaper published in said county, or if no newspaper is published in said county, 
then by like advertisement in a newspaper published in the nearest county thereto 
having a newspaper. ‘The advertisement shall state the grade of the meal, the 
quantity, why seized and offered for sale. (1917, c. 242, s. 5; C. S., s. 4711.) 


§ 106-76. Collection and analysis of samples. — The Department of 
Agriculture shall have the same authority and powers for taking and analyzing 
samples of cottonseed meal as are provided in case of commercial fertilizers and 
fertilizer materials ; and the same procedure as to law and regulations shall be fol- 
lowed in taking such samples of cottonseed meals as are prescribed and followed 
for taking samples of fertilizer and fertilizer materials. (1919, c. 271; C. S., s. 
4712.) 


§ 106-77. Sales below guaranteed quality; duties of Commissioner. 
—When the Commissioner of Agriculture shall be satisfied that any cottonseed 
meal is five per cent below the guaranteed analysis, it shall be his duty to assess 
twice the value of said deficiency against the manufacturer, and if said cottonseed 
meal shall fall as much as ten per cent below the guaranteed analysis it shall be 
his duty to assess three times the value of said meal and require that his findings 
of said deficiency be made good to all persons who, in the opinion of the Commis- 
sioner, have purchased the said meal; and the Commissioner may seize any meal 
belonging to said company, to the value of the deficiency, if the deficiency shall 
not be paid within thirty days after notice to the company. If the Commissioner 
shall be satisfied that the deficiency in analysis was due to intention or fraud of 
the manufacturer, then the Commissioner shall assess and collect from the manu- 
facturer twice the amount above provided for and pay over the same to parties 
who purchased said meal. If any manufacturer shall resist such collection or pay- 
ment, the Commissioner shall immediately publish the analysis and the facts in 
the Bulletin and in such newspapers in the State as he may deem necessary. 


(1917, c. 242 eR 7G oy Se 4/154) 


§ 106-78. Adulteration prohibited.—It shall be unlawful for any manu- 
facturer to adulterate cottonseed meal in the process of manufacture or otherwise. 


(1917, .c..242, 5.8; C.S..s. 4714.) 
ARTICLE 7. 
Pulverized Limestone and Marl. 


§ 106-79. Board of Agriculture authorized to make and sell lime to 
farmers.—The North Carolina Board of Agriculture is authorized and directed, 
for the purpose of furnishing marl or limestone to the farmers of the State, to 
make such arrangements as they deem advisable for this purpose, and to this end 
may lease or purchase oyster shells in large quantities and beds of limestone, and 
erect machinery suitable for the preparation of the material for use by the farm- 
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ers; and any lime so prepared and any by-products shall be sold for agricultural 
purposes to the citizens of the State at a reasonable cost which shall produce an 
amount of money sufficient to maintain and operate the plant. ilo i825 41 


C.S., s. 4715.) 


§ 106-80. Convict labor authorized. — With the approval of the Govy- 
ernor, when requested by the Board of Agriculture, the chairman of the State 
Highway Commission may furnish a superintendent with a squad of able-bodied 
convicts, not to exceed fifty, to do such work as the Commissioner, with the au- 
thority of the Board, may deem necessary to mine, prepare, load and dispose of 
the material. The Board shall pay the state quarterly such amount as shall be 
agreed upon by the chairman of the State Highway Commission and the Board 
of Agriculture for their work, out of the proceeds of the sales, and the State shall 
guard, feed, clothe, and work such convicts: Provided, that after the first year’s 
operations the expenses of the work shall not exceed the amount of the sales. 


(1919, c. 182, s. 2; C. S., s. 4716; 1933, c. 172, s. 18.) 


Editor’s Note—By virtue of Acts 1957, has been substituted for “State Highway 
c. 65, s. 11, “State Highway Commission” and Public Works Commission.” 


ARTICLE 8. 
Sale, etc., of Agricultural Liming Material, etc. 


§ 106-81. Regulation of sale, etc., of agricultural liming material, 
etc.—All agricultural liming material, agricultural liming material with potash, 
and land plaster, hereinafter named either as the aforesaid separate items, or col- 
lectively as “materials coming under this article,’ or as “said materials,” to be 
sold, offered, or exposed for sale in this State, shall be subject to regulation as 
provided by the following sections of this article. C194 Leica / S58 Ly) 


§ 106-82. Registration of brands by manufacturers and vendors.— 
Every manufacturer or vendor proposing to sell, offer or expose for sale in this 
State, the materials coming under this article shall, annually on or before the first 
day of January of each year, or before offering said materials for sale in this State, 
register with the Commissioner of Agriculture, on forms to be furnished by said 
Commissioner, each brand of the said materials that he proposes to offer for sale 
during the next ensuing calendar year, or remainder thereof, giving for each 
brand the information prescribed in the following subdivisions: 


(1) Net weight when sold in packages. 
(2) A brand or trade name truly descriptive of the product. 
(3) The guaranteed analysis showing : 

a. In case of agricultural liming materials, the minimum per cent 
of calcium expressed as calcium carbonate (CaCO ,) and of 
magnesium expressed as magnesium carbonate (MgCO,) if 
the product be unburned or a mixture of both burned and un- 
burned material; or as calcium oxide (CaO) and magnesium 
oxide (MgO) if the product be in the burned state and, in 
either case, the total neutralizing value expressed as calcium 
carbonate equivalent or neutralizing equivalent, and the fine- 
ness of the material, excepting that guarantee of screen analysis 
shall not be required for the products from completely burned 
limestone or shells. (The terms “calcium carbonate equiva- 
lent” and “neutralizing equivalent,” for the purpose of this 
article, shall mean one and the same thing. Fineness shall be 
determined by screens complying with the specifications of the 
United States Bureau of Standards.) 

b. In case of agricultural liming material with potash, the same re- 
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quirement as for agricultural liming material, subdivision (3) 
a of this section, but including also the minimum per cent of 
available potash as the oxide (KO). (The potash content 
of agricultural liming material with potash shall not be below 
four per cent, and the guarantee for said potash content shall 
be in whole numbers only.) 
c. In case of land plaster, the minimum per cent of calcium sulfate 
(CasOuge 
(4) The name and address of the manufacturer or vendor guaranteeing the 
registration. 
(5) In case of combinations of materials from different sources, the source, 
chemical form, and minimum per cent of each material in truly de- 
scriptive terms. (1941, c. 275, s. 2.) 


§ 106-83. Labeling.—All of the said materials sold, offered, or exposed 
for sale in this State shall have attached thereto, or be accompanied by a plainly 
printed statement giving the information as required under § 106-82, subdivisions 
(1), (2), (3), (4) and (5). In case of materials sold in packages, the said in- 
formation shall be plainly printed upon the package, or upon a tag or label attached 
thereto, of such quality and in such manner that it shall withstand normal han- 
dling, and, in case of material sold in bulk, the said statement shall be delivered 
to the purchaser either with the material, or with the invoice therefor. (1941, c. 


2ABRSIOo) 


§ 106-84. Registration and tonnage fees; tags showing payment; 
reporting system; license certificates.—(a) For the purpose of defraying 
expenses connected with the registration, inspection and analysis of the materials 
coming under this article, there shall be paid, by the manufacturers or vendors, to 
the Department of Agriculture, for each brand or grade of said materials regis- 
tered as required under § 106-82, an annual registration fee of five dollars ($5.00) 
for each calendar year or part thereof, said fee to be paid at the time of regis- 
tration. 

(b) Likewise, in addition to the above stated registration fee there shall be paid 
upon said materials sold in this State, in the manner specified under subsection 
(c) of this section, tonnage fees as follows: For agricultural liming material, five 
cents per ton; for agricultural liming material with potash, twenty-five cents per 
ton; and for land plaster, five cents per ton; excepting that these fees shall not ap- 
ply to materials which are sold to fertilizer manufacturers for the sole purpose of 
use in the manufacture of fertilizer. 

(c) Each bag, parcel, or shipment of said materials shall have attached there- 
to a tag, or label, to be furnished by the Department of Agriculture, stating that 
all charges specified in this article have been paid, and the Commissioner of Agri- 
culture, with the advice and consent of the Board of Agriculture is hereby em- 
powered to prescribe a form for such tags, or labels, and to adopt such regulations 
as will insure enforcement of this article. Whenever any manufacturer or vendor 
shall have paid the required charges, his goods shall not be liable to any further 
tax, whether by city, town or county. ‘Tax tags or labels shall be issued each year 
by the Commissioner of Agriculture, and sold to persons applying for same at the 
tax rate provided herein. Tags or labels left in the possession of persons register- 
ing the materials coming under this article, at the end of a calendar year, may be 
exchanged for tags or labels for the next succeeding year. 

Any manufacturer, importer, jobber, firm, corporation or person who distrib- 
utes materials coming under this article in this State may make application for a 
permit to report the materials sold and pay the tonnage fees as set forth in subsec- 
tion (b) of this section, as the basis of said report, in lieu of affixing inspection 
tags or labels. The Commissioner of Agriculture may, in his discretion, grant 
such permit. The issuance of all permits will be conditioned on the applicant’s 
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satisfying the Commissioner that he has a good bookkeeping system and keeps 
such records as may be necessary to indicate accurately the tonnage of liming ma- 
terials, etc., sold in the State and as are satisfactory to the Commissioner of Agri- 
culture, and granting the Commissioner, or his duly authorized representative, 
permission to examine such records and verify the statement. The report shall be 
quarterly and the tonnage fees shall be due and payable quarterly, on or before 
the tenth day of January, April, July, and October of each year, covering the 
tonnage of liming materials, etc., sold during the preceding quarter. ‘The report 
shall be under oath and on forms furnished by the Commissioner. If the report 
is not filed and the tonnage fees paid by the tenth day following the date due or 
if the report be false, the Commissioner may revoke the permit, and if the ton- 
nage fees be unpaid after a fifteen day grace period, the amount shall bear a 
penalty of ten per cent which shall be added to the tonnage fees due and shall 
constitute a debt and become the basis of judgment against the securities or bonds 
which may be required. In order to guarantee faithful performance with the 
provisions of this paragraph each manufacturer, importer, jobber, firm, corpora- 
tion or person shall, before being granted a permit to use the reporting system, 
deposit with the Commissioner cash in the amount of two hundred fifty dollars 
($250) or securities acceptable to the Commissioner of a value of at least two 
hundred fifty dollars ($250) or shall post with the Commissioner a surety bond 
in like amount, executed by some corporate surety company authorized to do 
business in North Carolina. The Commissioner shall approve all such securities 
and bonds before acceptance. 


(d) To manufacturers or vendors of the materials covered in this article, who 
have registered their brands of the said materials and paid registration fees as 
required herein, shall be issued by the Commissioner of Agriculture, without fur- 
ther charge, certificates licensing said manufacturers or vendors, themselves or 
through their agents, to sell in this State the brands of materials named in said 
certificate, for the period of time designated therein. (1941, c. 275, s. 4; 1949, c. 
828.) 

Editor’s Note. — The 1949 amendment 
added the second paragraph of subsection 


(ce 


§ 106-85. Report of sales.—In addition to the statement required under 
§ 106-82, each manufacturer or vendor of the materials covered in this article shall, 
on or before the first day of February of each year, file with the Department of 
Agriculture a written report showing the total number of net tons of each brand 
and grade of the said materials sold by him, or his representatives or agents in this 
State, during the last preceding year. License for the sale of said materials with- 
in this State shall not be issued for a succeeding year to any manufacturer or 
vendor for the continued sale of his product unless and until said report has been 


made, ((1941,'c.275,'s.°5.) 


§ 106-86. Administration; inspections, sampling and analysis. — It 
shall be the duty of the Commissioner of Agriculture to institute the necessary 
proceedings and have prepared the necessary equipment to put into effect the pro- 
visions of this article, and to authorize the collecting of official samples of the ma- 
terials covered by it, to have them analyzed, and to have results published for the 
information of the public. For this purpose such inspectors or representatives 
as he may duly authorize shall have full access, ingress and egress to and from all 
places of business, manufacture, storage, transportation, handling or sale of any 
of the said materials. ‘They shall also have power to open any container or pack- 
age containing or supposed to contain any of the said materials, and to take there- 
from samples for analysis. ‘The official methods and recommendations of the As- 
sociation of Official Agricultural Chemists as to sampling and analyzing shall be 
used in administering this article. (1941, c. 275, s. 6.) 
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§ 106-87. Deficiencies; refunds to consumers.—Should any of the ma- 
terials coming under this article be found, by procedures authorized thereunder, 
to be deficient in the constituents as claimed by the manufacturer or vendor there- 
of, said manufacturer or vendor, upon being officially notified of such deficiency, 
by the Commissioner of Agriculture, shall, within ninety days following such 
notification, make refunds to the consumers of the deficient materials as follows: 
In case of “agricultural liming material” or “agricultural liming material with 
potash”, excepting potash deficiency of the latter, if the deficiency be five per cent 
or more, there shall be refunded an amount equal to three times the value of such 
deficiency. In case of “potash” deficiency in “agricultural liming material with pot- 
ash,” there shall be refunded an amount equal to three times the value of the de- 
ficiency, if such deficiency is in excess of forty points (which shall mean 0.40 of 
one per cent) on goods guaranteed four per cent; fifty points (which shall mean 
0.50 of one per cent) on goods that are guaranteed five per cent up to and including 
eight per cent; and sixty points (which shall mean 0.60 of one per cent) on goods 
guaranteed nine per cent and up to and including twenty per cent; and one hun- 
dred points (which shall mean 1.00 per cent) on goods guaranteed over twenty 
per cent; and in case of land plaster, for deficiencies in excess of one per cent, 
there shall be refunded an amount equal to three times the value of the deficiency. 
Values shall be based on the selling price of said materials. When said consumers 
cannot be found within the above specified time, refunds shall be forwarded to 
the Commissioner of Agriculture for deposit with the State Treasurer to the 
credit of the Department of Agriculture, where said refund shall be held for pay- 
ment to the proper consumer upon order of said Commissioner. Where the con- 
sumer to whom the refund is due cannot be found within a period of two years, 
such refund shall, after said period, revert to the Department of Agriculture for 
expenditure by said Commissioner in promoting the agricultural program of the 


tates (1941 G27 5515.72) 


§ 106-88. Violations and penalties.—Any person or persons selling, 
offering or exposing for sale in this State any of the materials covered in this 
article, without first having registered said materials, paid the fees required, se- 
cured the required license, and otherwise complied with the requirements of this 
article; or who shall have caused to be submitted, or to be associated with said 
registrations or materials, false, fraudulent, or misleading statements; or who 
shall have caused to be incorporated into said’ materials any substances which 
shall be harmful to plants or plant growth; shall be guilty of a misdemeanor, and 
on conviction shall be sentenced to pay a fine not less than ten dollars ($10.00) 
nor more than fifty dollars ($50.00) for the first offense and not less than one 
hundred dollars for each subsequent offense. CIOAT NC? 275 ss Se) 


§ 106-89. Certified analysis as evidence.—In the trial of any suit or 
action wherein there is called in question the value of composition of any of the 
materials covered by this article, a certified statement of the analysis made by the 
chemists of the Department of Agriculture shall be admissible as prima facie evi- 
dence of the content, value, or composition of said materials. (1941, c. 275s 


9.) 


§ 106-90. Revocation of licenses; seizure of materials.—The Com- 
missioner of Agriculture is hereby authorized to revoke any license and require 
forfeit of fees paid under such license when it is ascertained that the registration 
upon which said license was issued has given false information in its statement 
relative to the kind, quality, composition or fineness of the materials sold, or of- 
fered for sale, under the provisions of this article; and to seize and withhold from 
sale or distribution any such materials where it is shown that they are being dis- 
pensed in violation of said article. (1941, c. 2755.01.) 


§ 106-91. Regulations and standards. — The Commissioner of Agri- 
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culture, under the authority of the Board of Agriculture, is further empowered to 
prescribe and enforce such reasonable rules and regulations relating to the sale of 
the materials covered in this article as are consistent with the purpose of the ar- 
ticle and are deemed necessary to carry into effect its full intent and meaning ; 
and, conjointly with the State Board of Agriculture and the director of the North 
Carolina Experiment Station, to formulate and prescribe such definitions and 
standards as may be required for said purpose. (1941, c. 275, s. 11.) 


§ 106-92. Construction of article.—Nothing in this article shall be con- 
strued to restrict or avoid sales or exchanges of the materials coming under this 
article to each other by importers, manufacturers or manipulators who mix said 
materials for sale, or as preventing the free and unrestricted shipments of said ma- 
terials to manufacturers or manipulators who have registered their brands as re- 
quired by the provisions of this article. (1941, c. 275, s. 12.) 


ARTICLE 9, 
Commercial Feeding Stuffs. 


§ 106-93. Packages to be marked with statement of specified par- 
ticulars; methods of analysis. — Every lot or parcel of concentrated com- 
mercial feeding stuff sold, offered or exposed for sale within this State shall have 
affixed thereto or printed thereon, in a conspicuous place on the outside thereof, 
a legible and plainly printed statement in the English language clearly and truly 
certifying the weight of the package; the name, brand, or trademark under which 
the article is sold; the name and address of the manufacturer, jobber, or importer ; 
the names of each and all ingredients of which the article is composed; a guaran- 
tee that the contents are pure and unadulterated, and a statement of the maximum 
percentage it contains of crude fiber, and the percentage of crude fat, and the 
percentage of crude protein: Provided, that minerals and other materials not 
valuable for their protein and fat content shall be labeled in accordance with rules 
and regulations promulgated by the State Board of Agriculture. The methods 
of analysis shall be those adopted as official by the Board of Agriculture and shall 
conform to sound laboratory practices as evidenced by methods prescribed by the 
Association of Official Agricultural Chemists of the United States. In the ab- 
sence of methods prescribed by the Board, the Commissioner shall prescribe the 
methods of analysis. (1909, c. 149, s. 1; C. S., s. 4724; 1949, c. 638, s. 1; 1953, 
GyOOBmsi Sw LO55A-cr 868, sels) 


Editor’s Note. — The 1949 amendment 
struck out the latter part of the former 
section and inserted in lieu thereof the 
proviso and the last two sentences. 

The 1953 amendment deleted the words 
“and the percentage of carbohydrates” 
formerly appearing immediately after the 
word “protein” in line ten. 

The 1955 amendment inserted the refer- 
ence to “sound laboratory practices” in the 
next to the last sentence and added “of the 
United States” at the end of the sentence. 


It also substituted “the Board” for “said 
Association” in the last sentence. 

Implied Warranty. — Under the provi- 
sions of this section and sections 106-95 
and 106-100, there is an implied warranty 
that foodstuff sold for cattle is reasonably 
fit for the purpose intended, and that it is 
not composed of harmful or deleterious 
substances that will produce injury or 
death to the cattle fed therewith. Poovy 
v. International Sugar Co., 191 N. C. 722, 
133 S$. E.. 12. (1926): 


§ 106-94. Weight of packages prescribed. — All concentrated com- 


mercial feeding stuffs, except that in bags or packages of five pounds or less, 
shall be in standard weight bags or packages of ten, twenty-five, fifty, seventy- 
five, eighty, one hundred, one hundred and twenty-five, one hundred and fifty, 
one hundred and seventy-five, and two hundred pounds. (1909, c. 149, s. 1: C. S., 
ats coe AOA Ce 22508, 1191953008113.) 

Editor’s Note.—The 1943 amendment in- the amendatory act, which also amended 
serted the exception clause and added §§ 106-96, 106-102 and 106-106 and inserted 
“ten” to the list of weights. Section 6 of §§ 106-97.1 and 106-102.1, provides that the 
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act shall not repeal or nullify any of the The 1953 amendment added “eighty” 
provisions of the Uniform Weights and to the list of weights. 

Measures Act [§§ 81-1 et seq.], or any 

rules and regulations promulgated pur- 

suant thereto. 


§ 106-95. “Commercial feeding stuffs’? defined. — The term “com- 
mercial feeding stuffs” shall be held to include the so-called mineral feeds and all 
feeds used for livestock, domestic animals and poultry, except cottonseed hulls, 
whole unground hays, straws and corn stover, when the same are not mixed with 
other materials, nor shall it apply to whole unmixed, unground and uncrushed 
grains or seeds when not mixed with other materials. (1909, c. 149, s. 2: C. o, 
Ss. 4726; 1939, c. 354, s. 1; 1949, c. 638, s. 2.) 

Editor’s Note.—The 1949 amendment re- 
wrote this section as changed by the 1939 
amendment. 


§ 106-95.1. Custom-mixed feed. — A “custom-mixed feed” is a feed 
composed of grains or other feed materials grown or stored on the farm of a 
person, firm, or corporation engaged in farming and ground and mixed with a 
concentrate or base, for the sole purpose of being fed to the livestock, domestic 
animals or poultry of the said person, firm or corporation: Provided, this section 
shall not be construed as prohibiting a farmer from using grain grown or stored 
on neighboring farms when moved directly by him or his employee to a mill, to his 
own farm, or to a neighboring storage facility. (1959, c. 1057, s. 1.) 


§ 106-96. Copy of statement and sample filed for registration. — 
Each and every manufacturer, importer, jobber, agent, or seller, before selling, 
offering or exposing for sale in this State any concentrated commercial feeding 
stuff, shall, for each and every feeding stuff, file for registration with the Com- 
missioner of Agriculture a copy of the statement required in § 106-93, and ac- 
company said statement, on request, by a sealed glass jar or bottle containing 
at least one pound of such feeding stuff to be sold, exposed or offered for sale, 
which sample shall correspond within reasonable limits to the feeding stuff which 
it represents in the percentages of crude protein, crude fat, crude fiber, and 
carbohydrates which it contains. For each and every statement so filed, there 
shall be paid to the Commissioner of Agriculture an annual registration fee of 
one dollar ($1.00), payable at the time of registration: Provided, that for each 
brand of commercial feeding stuff marketed in packages of five pounds or less, 
there shall be paid to the Commissioner of Agriculture an annual registration 
fee of twenty-five dollars ($25.00): Provided, further, that manufacturers, im- 
porters, jobbers, agents, or sellers who pay the twenty-five dollars ($25.00) regis- 
tration fee prescribed by the above provision on any feeding stuff, shall not be 
liable for the tonnage fee, prescribed by § 106-99, on the feeding stuff on which 
said twenty-five dollar ($25.00) fee is paid. 

All registration fees are payable at the time of registration, and shall be pay- 
ment in full of registration fees through December thirty-first of the year in which 
paid. All such feeds must be registered anew each year: Provided, that nothing 
in this section shall be construed as applying to grain or other feed materials sup- 
plied by a farmer and used in custom-mixed feed as defined in G. S. 106-95.1. 
(1909, c. 149, 8. 3; C.S5.874727 + 1939,.6..35408) 25,1943, 225.— 2; 1959, c. 
1057, ss. 2, 3.) 

Editor’s Note. — The 1939 amendment The 1959 amendment deleted the words 
added the second sentence as it appeared “bearing a distinguishing name or trade- 
prior to the 1943 amendment, which added mark” formerly following “feeding stuff” 
the provisos thereto. The latter amend- in line three of the first paragraph. It 
ment also added the second paragraph. also added the proviso to the second para- 
See note to § 106-94. graph. 
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§ 106-97. Agent released by statement of manufacturer.—When a 
manufacturer, importer, or jobber of any concentrated commercial feeding stuffs 
files a statement, as required by § 106-96, no agent or seller of such manufacturer, 
importer, or jobber, shall be required to file such statement. (1909, c. 149, s. 4; 


C. S., s. 4728.) 


§ 106-97.1. Registrants required to furnish Commissioner with 
statement of tonnage sold in this State.—Each person registering feeding 
stuff under this article shall furnish the Commissioner of Agriculture with a writ- 
ten statement of the tonnage of each grade or brand of feed sold by him in this 
State. This statement shall include all sales for the periods from January first to 
and including December thirty-first of each year. If the above statement is not 
made within thirty days from the date of notification by the Commissioner, he 
may, in his discretion, invoke a penalty of not less than ten dollars ($10.00) nor 
more than one hundred dollars ($100.00) on, or cancel the registration of, any 
person failing to so comply. The Commissioner, however, in his discretion, may 
grant a reasonable extension of time. (1943, c. 225, s. 3.) 

Cross Reference.—See note to § 106-94. 


§ 106-98. Power to refuse or to cancel registration.—The Commis- 
sioner of Agriculture shall have the power to refuse the registration of any con- 
centrated commercial feeding stuff under a name which would be misleading as to 
the materials of which it is composed, or when the names of each and all ingredi- 
ents of which it is composed are not stated, or where it does not comply with the 
standards and rulings adopted by the Board of Agriculture. Should any concen- 
trated commercial feeding stuffs be registered and it is afterwards discovered that 
they are in violation of any of the provisions of this article, the Commissioner of 
Agriculture shall have the power to cancel such registration. (1909, c. 149, s. 5; 


C. S., s. 4729.) 


§ 106-99. Inspection tax on feeding stuffs.—Each and every manu- 
facturer, importer, jobber, agent, or seller of any concentrated commercial feed- 
ing stuff, as defined in this article, shall pay to the Commissioner of Agriculture 
an inspection tax of twenty-five cents (25c) per ton for each ton of such com- 
mercial feeding stuff sold, offered or exposed for sale or distributed in this State. 
This shall apply to all commercial feeding stuff furnished, supplied or used, for 
the growing or feeding under contract or agreement, of livestock, domestic 
animals and poultry, and shall also apply to any feeding stuffs which are pro- 
duced by the purchase of grain or other materials and the grinding and mixing 
of same with concentrated commercial feeding stuff being used as a supplement 
or base. The requirements of this section, however, are subject to the following 
conditions : 


(1) If the concentrated commercial feeding stuff, used as a supplement or a 
base, has already been taxed under this article and the inspection tax 
paid, then the amount paid shall be deducted from the gross amount 
of tax due on the total feeding stuff produced. 


(2) Only that portion of a custom-mixed feed supplied by a farmer and 
used in custom-mixed feeds as defined in G. S. 106-95.1 shall be 
exempt from the feed inspection tax as provided for in this article. 


(3) Whenever any concentrated commercial feeding stuff is kept for sale 
in bulk, stored in bins or otherwise, the manufacturer, dealer, jobber, 
or importer keeping the same for sale shall keep on hand cards of 
proper size, upon which the statement required in § 106-93 is plainly 
printed; and if the feeding stuff is sold at retail in bulk, or if it is 
put up in packages belonging to the purchaser, the manufacturer, 
dealer, jobber, or importer shall furnish the purchaser with one of 
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said cards upon which is or are printed the statement or statements 


described in this section. 


(4) Nothing in this article shall be construed to restrict or prohibit the 
sale of concentrated commercial feeding stuff to importers, manu- 
facturers or manipulators who mix registered concentrated com- 
mercial feeding stuff for sale or distribution, if the seller shall send 
to the Commissioner of Agriculture for each such sale or shipment, 
at the time of shipment or delivery, a statement that it is to be used 


only in the manufacture of registered feeds. 


Such statement shall 


give the name and address of the manufacturer, date of sale or ship- 
ment, name and address of manufacturer to whom sold or shipped, 
amount shipped, size of packages, and name of feeding stuff. 

(5) The Commissioner of Agriculture, upon demand, shall redeem inspec- 
tion tags or stamps returned to him on or before April 1, 1960; but 
such tags or stamps submitted for redemption shall be accompanied 


by an affidavit that they have not been used. 


(1909, c. 149, s. 6; C. 


S., 8. 4730; 1939, c. 286; 1949, c. 638, s. 3; 1953, c. 698, s. 1; 1955, 


C. COS 56.0259, c.-1057nss3 


Editor’s Note. — This section formerly 
consisted of two paragraphs, the 1949 
amendment having added the second par- 
agraph. 

The 1953 amendment rewrote the first 
part of the first paragraph. 

The 1955 amendment rewrote the former 
first paragraph of this section to constitute 
the present section and removed all of the 
former second paragraph to constitute § 


4-8. ) 
wrote subdivisions (2) and (5) and made 
changes in subdivision (4). 

Feeding Stuff below Grade and without 
Tags.—Upon a purchase of feeding stuff, 
below grade and without tags, it is the 
duty of the purchaser to do what he rea- 
sonably can to lessen his loss, and the 
measure of his damages is the difference in 
value of the goods as it actually is and 
which it should have been under his con- 


106-99.1. 

The 1959 amendment deleted from the 
first sentence and subdivision (3) the ref- 
erences to tax tags or stamps. It also re- 


tract, and such other expenses as were ac- 
tually incurred by him in handling it. Jen- 
nette’ & Co.) v. ‘Hay, ete, Co, ise 0N eC, 
156,°78.S. E. $84. (1912). 


§ 106-99.1. Reporting system. — Each manufacturer, importer, jobber, 
firm, corporation, or person who distributes concentrated commercial feeding 
stuffs in this State shall make application to the Commissioner of Agriculture 
for a permit to report the tonnage of feeding stuffs sold and shall pay to the 
North Carolina Department of Agriculture an inspection tax of twenty-five cents 
(25¢) per ton. The Commissioner of Agriculture is authorized to require each 
such distributor to keep such records as may be necessary to indicate accurately 
the tonnage of feeding stuffs sold in the State, and as are satisfactory to the 
Commissioner of Agriculture. Such records shall be available to the Commis- 
sioner, or his duly authorized representative, at any and all reasonable hours 
for the purpose of making such examination as is necessary to verify the tonnage 
statement and the tax paid. Each and every distributor shall report the ton- 
nage sold monthly under oath and on forms furnished by the Commissioner. 
Such reports shall be made and the inspection fee shall be due and payable 
monthly on the tenth day of each month covering the tonnage and kind of 
commercial feeding stuffs sold during the preceding month. If the report is 
not filed and the inspection fee paid by the tenth day following the date due 
or if the report of tonnage be false, the Commissioner may revoke the permit, 
and if the inspection fee be unpaid after the fifteen-day grace period, the amount 
shall bear a penalty of ten per cent (10%) which shali be added to the inspection 
fee due and shall constitute a debt and become the basis of judgment against the 
securities or bond which may be required. In order to guarantee faithful per- 
formance with the provisions of this section each manufacturer, importer, 
jobber, firm, corporation or person shall, before being granted a permit to use 
the reporting system, deposit with the Commissioner cash in the amount of five 
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hundred dollars ($500.00) or securities acceptable to the Commissioner of a 
value of at least five hundred dollars ($500.00) or shall post with the Commis- 
sioner a surety bond in like amount, executed by some corporate surety com- 
pany authorized to do business in North Carolina. The Commissioner shall ap- 
prove all such securities and bonds before acceptance. (1909, c. 149, s. 6; C. S., 
s. 4730; 1939, c. 286; 1949, c. 638, s. 3; 1955, c. 868, s. 3; 1959, c. 1057, s. 9.) 
Editor’s Note. — Prior to the 1955 The 1959 amendment rewrote this sec- 
amendment the contents of this section tion. 
were covered by § 106-99. 


§ 106-100. Sale without complying with article; sale of feeding 
stuff below grade; forfeiture; release from forfeiture.—Any manufac- 
turer, importer, jobber, agent, or dealer who shall sell, offer or expose for sale or 
distribution in this State, any concentrated commercial feeding stuff, as defined 
above in this article, without complying with the requirements of the preceding 
sections of this article, or who shall sell or offer or expose for sale or distribution 
any concentrated commercial feeding stuff which contains substantially a smaller 
percentage of crude protein or crude fat or carbohydrates or a larger percentage of 
crude fiber than certified to be contained, or who shall adulterate any feeding stuff 
with foreign, mineral, or other substance or substances, such as rice chaff or hulls, 
peanut shells, corn cobs, oat hulls, or similar materials of little or no feeding value, 
or with substances injurious to the health of domestic animals, shall be guilty of 
a violation of this article, and the lot of feeding stuff in question shall be subject 
to seizure, condemnation, and sale by the Commissioner of Agriculture, and the 
proceeds from said sales shall be covered into the State treasury for the use of the 
Department executing the provisions of this article. ‘The Commissioner of Agri- 
culture, however, may in his discretion release the feeding stuff so withdrawn 
when the requirements of the provisions of this article have been complied with, 
and upon payment of all costs and expenses incurred by the Department of Agri- 
culture in any proceedings connected with such seizure and withdrawal. (1909, 


CHISTES. 950473 10) 


§ 106-101. Method of seizure and sale on forfeiture.—Such seizure 
and sale shall be made under the direction of the Commissioner of Agriculture or 
an officer of the Department of Agriculture. ‘The sale shall be made at the court- 
house door in the county in which the seizure is made, after thirty days’ advertise- 
ment in some newspaper published in such county, or if no newspaper is published 
in such county, then by like advertisement published in the nearest county thereto 
having a newspaper. The advertisement shall state the name or brand of the 
goods, the quantity, and why seized and offered for sale. (1909, c. 149, s. 7; C. 
Os 47325) 


§ 106-102. Collection and analysis of sample.—The Commissioner of 
Agriculture, together with his deputies, agents, and assistants, shall have free ac- 
cess to all places of business, mills, buildings, carriages, cars, vessels, and pack- 
ages of whatsoever kind used in the manufacture, importation, or sale of any con- 
centrated commercial feeding stuff, and shall have power and authority to open 
any package containing or supposed to contain any concentrated commercial feed- 
ing stuff, and, upon tender and full payment of the selling price of said samples, 
to take therefrom, in the manner hereinafter prescribed, samples for analysis; and 
he shall annually cause to be analyzed at least one sample so taken of every con- 
centrated commercial feeding stuff that is found, sold, or offered or exposed for 
sale in this State under the provisions of this article. Said sample, not less than 
one pound in weight, shall be taken from not less than ten bags or packages, or if 
there be less than ten bags or packages, then the sample shall be taken from each 
bag or package, if it be in bag or package form, or if such feeding stuff be in bulk, 
then it shall be taken from ten different places of the lot. The sample or samples 
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taken shall be kept a reasonable length of time by the Department of Agriculture, 
and on demand a portion of such sample or samples shall be furnished to the 
manufacturer, importer, or jobber of his feeds for examination by the chemists or 
other experts of said manufacturer, importer, or jobber. The Department of Agri- 
culture is hereby authorized to publish from time to time in reports or bulletins 
the results of the analysis of such sample or samples, together with such additional 
information as circumstances advise: Provided, however, that if such sample or 
samples as analyzed differ from the statement prescribed in § 106-93, then, at 
least thirty days before publishing the results of such analysis, written notice shall 
be given of such results to the manufacturer, importer, agent, or jobber of such 
stock, if the name and address of such manufacturer, jobber, or importer be 
known: Provided further, that if the analysis of any such sample differs within 
reasonable limits only from the statement (prescribed in § 106-93) appearing up- 
on the goods, the manufacturer shall be considered as having complied with the 
requirements of this article. (Rev., s. 3808; 1909, c. 149, *e5'90'- SClS. s8 4,733 7 
1943;'c) 225 ss) 
Editor’s Note.—The 1943 amendment re- 


wrote the last proviso. See note to § 106- 
94, 


§ 106-102.1. Misbranding; penalty; payable to purchaser; value of 
feed; deficiencies of weight.—lIf the analysis shall show that any feed bearing 
a guaranteed analysis of twenty-four per cent protein or less falls as much as five 
per cent (five per cent of the guarantee) and not more than ten per cent (ten per 
cent of the guarantee) below the guaranteed analysis in protein, twice the value 
of such deficiency shall be assessed against the manufacturer or guarantor. If the 
feed shall fall over ten per cent below the guaranteed analysis in protein, the pen- 
alty assessed shall be three times the value of the deficiency. 

If the analysis shall show that any feed bearing a guaranteed analysis of more 
than twenty-four per cent protein falls as much as two per cent (two per cent of 
the guarantee) and not more than four per cent (four per cent of the guarantee ) 
below the guaranteed analysis in protein, twice the value of such deficiency shall 
be assessed against the manufacturer or guarantor. If the feed shall fall over four 
per cent below the guaranteed analysis in protein, the penalty assessed shall be 
three times the value of the deficiency. If the analysis shall show that any feed 
is deficient in fat by more than fifty hundredths per cent (one-half unit), the 
Commissioner may, in his discretion, assess a penalty equal to twice the value 
of the deficiency. 

If the fiber content of any lot of feed shall exceed the maximum guarantee by 
more than two per cent (2%) (two units), a penalty shall be assessed equal to 
ten per cent (10%) of the value of the feed; provided, if the fiber content of any 
lot of dairy or dairy cow feed shall exceed a maximum guarantee of fifteen per 
cent (15%), a penalty shall be assessed equal to ten per cent (10%) of the value 
of the feed. 

If the microscopic analysis or any other analysis reveals that the feed is mis- 
labeled, the Commissioner may, in his discretion, assess a penalty equal to ten per 
cent (10%) of the value of the feed. 

The minimum penalty under any of the foregoing provisions shall in no case be 
less than three dollars ($3.00), regardless of the value of the deficiency. 

Within sixty days from the date of notice by the Commissioner to the manu- 
facturer, guarantor, dealer, or agent, all penalties assessed and collected under this 
section shall be paid to the purchaser of the lot of feed represented by the sample 
analyzed. When such penalties are paid, receipts shall be taken and promptly for- 
warded to the Commissioner of Agriculture. If said consumers cannot be found, 
the amount of the penalty assessed shall be paid to the Commissioner of Agricul- 
ture who shall deposit the same in the Department of Agriculture fund, of which 
the State Treasurer is custodian. Such sums as shall thereafter be found to be 
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payable to consumers on lots of feed against which penalties were assessed shall 
be paid from said fund on order of the Commissioner of Agriculture. After a 
twelve months’ period such sums as have not been paid to consumers on lots of 
feed against which said penalties were assessed may be used by the Commissioner 
of Agriculture as he may see fit for the purpose of promoting the agricultural pro- 
gram of the State. 

The approximate retail value per pound and per unit of the various guarantees 
shall be computed by the Commissioner and be used to establish the relative value 
of the feed sold or offered for sale in this State. The Commissioner is authorized 
to furnish, upon application, such relative values to any persons engaged in the 
manufacture or sale of feed in this State. 

If any feed is found by an inspector of the Department of Agriculture to be 
short in weight, the manufacturer or guarantor of said feed shall, within ten days 
of official notice from the Department of Agriculture, make good such deficiency 
and pay to the consumer a penalty equal to four times the value of the actual 
shortage. ‘The Commissioner, in his discretion, may allow reasonable tolerances 
for short weight due to loss through handling and transporting. (1943, ¢. 225, 
Baws Longe. ovo, $2 1955901868. so.4.° 5.) 

Cross Reference.—See note to § 106-94. words “the penalty shall be twice the value 

Editor’s Note. — The 1953 amendment of the deficiency.” 
substituted at the end of the second para- The 1955 amendment added the proviso 
graph the words “the Commissioner may, to the third paragraph, and inserted in the 


in his discretion, assess a penalty equal to fourth paragraph the words “or any other 
twice the value of the deficiency” for the analysis.” 


§ 106-1038. Rules and standards to enforce article.—The Board of 
Agriculture is empowered to adopt standards for concentrated commercial feed- 
ing stuffs and such rules and regulations as may be necessary for the enforcement 
of this article, and a violation of such rules and regulations shall be a misde- 


meanor. (Reyv., s. 3808; 1909, c. 149, s.9; C. S., s. 4734.) 


§ 106-104. Sales without permit. — Any manufacturer, importer, job- 
ber, agent, or dealer who shall sell, offer or expose for sale or distribute in this 
State any concentrated commercial feeding stuff without having applied for and 
been issued a permit as required by G. S. 106-99.1 shall be guilty of a violation 
of the provisions of this article. (1909, c. 149, s. 10; C. S., s. 4735; 1959, c. 
1057, s. 10.) 


Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 106-105. Refusal to comply with the article or hindering its en- 
forcement.—Any manufacturer, importer, jobber, agent, or dealer who refuses 
to comply with the requirements of the provisions of this article, or any manufac- 
turer, importer, jobber, agent, or dealer or person who shall impede, obstruct, hin- 
der, or otherwise prevent or attempt to prevent any chemist, inspector, or other 
authorized agent in the performance of his duty in connection with the provisions 
of this article, shall be guilty of a violation of such provisions. (1903, c. 325, s. 
SO PpaNevi 6 sb27 § 1909 cs 149 94 11S )C, SS: 6247362} 


§ 106-106. Violation of article a misdemeanor. — Any manufacturer, 
importer, jobber, agent or dealer who violates any of the provisions of this article 
shall be guilty of a misdemeanor and upon conviction shall be fined or imprisoned, 
in the discretion of the court. (1909, c. 149, s. 12; C. S., s. 4737; 1943, c. 225, 
s. 5a.) 

Editor’s Note. — The 1943 amendment 
rewrote this section. See note to § 106-94. 


§ 106-107. Notice of charges to accused; hearing before Commis- 
sioner.—Whenever the Commissioner of Agriculture becomes cognizant of any 
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violation of the provisions of this article he shall immediately notify in writing the 
manufacturer, importer, or jobber and dealer, if same be known. Any party so 
notified shall be given an opportunity to be heard, under such rules and regula- 
tions as may be prescribed by the Commissioner and the Board of Agriculture. 
(1909 ses149.<5. 13 .CASors: 4738.) 


§ 106-108. Commissioner to certify facts to solicitor and furnish 
analysis.—If it appears that any of the provisions of this article have been vio- 
lated the Commissioner of Agriculture shall certify the facts to the solicitor in the 
district in which such sample was obtained, and furnish that officer with a copy 
of the results of the analysis or other examinations of such article, duly authenti- 
cated by the analyst or other officer making such examination, under the oath of 


such officer, (1909, c. 149, s. 13;C. S., s. 4739.) 


§ 106-109. Solicitor to prosecute violations.—It shall be the duty of 
every solicitor to whom the Commissioner of Agriculture shall report any viola- 
tion of this article to cause proceedings to be prosecuted without delay for the 
fines and penalties in such cases prescribed. (1909, c. 149, s. 14; C. S., s. 4740.) 


§ 106-110. Certificate of analyst as evidence. — In all prosecutions 
arising under this article the certificate of the analyst or other officer making the 
analysis or examination, when duly sworn to by such officer, shall be prima facie 


evidence of the fact or facts therein certified. (1909 149-459 133 GuoL ety4 ia} 


ARTICLE 10. 
Mixed Feed Oats. 


§ 106-111. Unlawful to sell mixed feed oats unless ground.—It shall 
be unlawful for any person, firm, or corporation to sell, or offer or expose for 
sale or distribution within the State the feeding material known as “mixed feed 
oats” unless it first be ground. The duty of enforcing this section and carrying 
out its provisions and requirements shall be vested in the Commissioner of Agri- 
culture. The Department of Agriculture shall adopt such rules and regulations 
as may be necessary for the efficient enforcement of this section. Every viola- 
tion of the provisions of this section shall be deemed a misdemeanor and pun- 
ishable by a fine not to exceed one hundred dollars. C195 Lace LOG s) 


ARTICLE 11. 
Stock and Poultry Tonics. 


§ 106-112. Application and affidavit for registration. — Before any 
condimental, patented, proprietary or trademarked “stock or poultry tonic,” 
“regulator,” “conditioner,” or “vermicide” or any similar preparation, regardless 
of the specific name or title under which it is sold, which is represented as con- 
taining “tonic,” “remedial” or other “medicinal” properties for domestic animals 
or poultry, either is sold or offered for sale in this State, by sample or other- 
wise, the manufacturer, importer, dealer, agent, or person who causes it to be 
sold or offered for sale shall file with the Commissioner of Agriculture an ap- 
plication for registration on a form to be furnished by said Commissioner, the 
execution of which shall be sworn to before a notary public or other proper of- 
ficial for registration, stating the name of the manufacturer, the location of the 
principal office of the manufacturer, the name, brand, or trademark under which 
said preparation or preparations will be sold, and a statement of the ingredients 
of said preparation, together with a labeled package of said preparation show- 
ing claims made for same, which labeling shall not be changed during the year 
for which the registration is made without consent of the Commissioner of Agri- 
culture. The Commissioner of Agriculture shall decline to register a prepara- 
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tion that is injurious to the health of domestic animals or poultry, or that con- 
flicts with the requirements of the North Carolina Food, Drug and Cosmetic Law, 
or that the name, trademark, or label under which the preparation is sold may 
mislead or deceive the purchaser in any way, or that any statements, designs, or 
devices on the label or package regarding the substances contained therein are 
not true and correct, or that any claims made for the feeding, condimental, tonic, 


or medicinal value are false or misleading in any particular. 


Roe@eS; le4/420) [G4 pee 26N 6.419) 


Editor’s Note. — The 1943 amendment 
rewrote this section. 

Note Uncollectible for Noncompliance. 
—Where a note is given in consideration of 
the sale of a foodstuff or “conditioner” 
coming within the provisions of this sec- 
tion, requiring the seller to file with the 
Commissioner of Agriculture a statement 
of his purpose, a duly verified certificate 
as to its qualities, for registration, with a 


(1909, c. 556, s. 


labeled package, section 106-113 requiring 
a fee for registration, section 106-114 mak- 
ing a noncompliance a misdemeanor, and 
section 106-119 declaring the legislation de- 
signed to protect the public from decep- 
tion and fraud, and these requirements 
have not been complied with by the seller, 
the note is uncollectible against the pur- 
chaser or maker. Miller v. Howell, 184 
NC ilo wideson Ee Get) (1920): 


§ 106-1138. Registration fee. — For the expense incurred in registering, 
inspecting, and analyzing “‘stock or poultry tonics,’ “regulators,” “conditioners,” 
“vermicides,” and similar preparations defined in § 106-112, a registration fee of 
twenty dollars for each separate brand shall be paid by the manufacturers or 
sellers of same to the Commissioner of Agriculture during the month of January 
in each year, said fees to be used by the Commissioner of Agriculture for execut- 
ing the provisions of this article. (1909, c. 556, s. 2; C. S., s. 4743; 1943, c. 
PA Og ee 

Editor’s Note. — The 1943 amendment 
made this section applicable to vermicides. 


§ 106-114. Sale of unregistered tonics a misdemeanor.—Any per- 
son, company, corporation, or agent that shall offer for sale or expose for sale 
any package or sample or any quantity of any condimental, patented, proprietary, 
or trademarked “stock or poultry tonic,” “regulator,” “conditioner,” ‘“vermicide,” 
or any similar preparation, regardless of the title under which it is sold, which has 
not been registered as required by § 106-112, or which may have been registered, 
but subsequently found by an analysis or examination made by or under the di- 
rection of the Commissioner of Agriculture to violate any of the provisions of 
this article, shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be fined in the sum of fifty dollars ($50.00) for the first offense and in the 
sum of one hundred dollars ($100.00) for each subsequent offense. (1909, c. 
BOOT EO en SOA TATE Odd, C26, Se ao) 

Editor’s Note. — The 1943 amendment 
made this section applicable to vermicides. 


§ 106-115. Notice of violation charged; hearing before Commis- 
sioner.—Whenever the Commissioner of Agriculture becomes cognizant of any 
violation of any of the provisions of this article he shall immediately notify, in 
writing, the manufacturer, importer, jobber, or dealer, if same be known. Any 
party so notified shall be given an opportunity to be heard, under such rules and 
regulations as may be prescribed by the Commissioner and the Board of Agri- 
culture. (1909, c. 556, s. 4; C. S., s. 4745.) 


§ 106-116. Issuance of ‘‘stop sale’’ orders by Commissioner; con- 
fiscation or sale of products.—lIf it appears that any of the provisions of this 
article have been violated, the Commissioner of Agriculture or his authorized 
representative is hereby authorized to issue a “stop sale’ order which shall pro- 
hibit further sale of any product offered in violation of this article until the law 
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has been complied with or said violation has otherwise been legally disposed of. 
The Commissioner of Agriculture or his authorized representative is further 
authorized to confiscate and seize any products sold or offered for sale in viola- 
tion of this article and shall have the authority to sell said product if it can be 
made to conform to this article or to destroy same if it cannot be made to con- 
form with this article. Such sale shall be made at the courthouse door in the 
county in which the seizure is made, after 30 days’ advertisement in some 
newspaper published in such county, or if no newspaper is published in such 
county, then by like advertisement in a newspaper published in the nearest county 
thereto having a newspaper. ‘The advertisement shall state the name of the 
product, the quantity, why seized and offered for sale. The proceeds from such 
sale, after deducting the necessary expense of said sale, shall be deposited with 
the State Treasurer for the use of the Department of Agriculture. (1909, c. 
996, s. 4; C. S., s..4746; 1941, c, 199, s, 1.) 

Editor’s Note.—Prior to the 1941 amend- Commissioner to notify solicitor of viola- 
ment this section related to duty of the tion of article and to furnish analysis. 


§ 106-117. Prosecution of violations.—If any person, firm or corpora- 
tion shall violate any provision of this article, it shall be the duty of the Com- 
missioner of Agriculture or his authorized representative to cause proceedings to 
be commenced and prosecuted in a court of competent jurisdiction in the district 
where the violation occurred. (L909 wes 556.5 25 Gno is 4 747 1941, c. 199, 
Sug 

Editor’s Note.—Prior to the 1941 amend- 
ment this section provided that the solici- 
tor should prosecute violations. 


§ 106-118. Certificate of analyst as evidence. — In all prosecutions 
arising under this article the certificate of the analyst or other officer making the 
analysis or examination, when duly sworn to by such officer, shall be prima facie 
evidence of the fact or facts therein certified. (1909; cx5S67'854 5 CorSuisnn/ 400) 


§ 106-119. Purpose of article.—This article does not repeal any part of 
any concentrated commercial feeding-stuff law which may be in effect in this 
State, but is designed to fully cover all preparations commonly known as con- 
dimental, patented, proprietary, or trademarked “stock or poultry tonics,” “reg- 
ulators,” “conditioners,” “vermicides,” and all similar preparations used for 
“tonic,” “regulative,” or “condition” purposes, and to protect the public from 
deception and fraud in the sale of these specific products. (1909, c. 556, s. 6: 
C. S., s. 4749; 1943, c. 226, s. 4.) 

Editor’s Note. — The 1943 amendment 
made this section applicable to vermicides. 


ARTICLE 12. 
Food, Drugs and Cosmetics. 


§ 106-120. Title of article. — This article may be cited as the North 
Carolina Food, Drug and Cosmetic Act. (1939 "E3200 rs) 

Editor’s Note—For comment on_ this 
enactment, see 17 N. C. Law Rev. 400. 


§ 106-121. Definitions and general consideration.—For the purpose 
of this article: 

(1) The term “advertisement” means all representations disseminated in any 
manner or by any means, other than by labeling, for the purposes of 
inducing, or which are likely to induce, directly or indirectly, the pur- 
chase of food, drugs, devices or cosmetics. 
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(2) The term “Commissioner” means the Commissioner of Agriculture; the 
term “Department”? means the Department of Agriculture, and the 
the term “Board” means the Board of Agriculture. 

(3) The term “contaminated with filth” applies to any food, drug, device or 
cosmetic not securely protected from dust, dirt, and as far as may be 
necessary by all reasonable means, from all foreign or injurious con- 
taminations. 

(4) The term “cosmetic”? means 

a. Articles intended to be rubbed, poured, sprinkled, or sprayed on, 
introduced into, or otherwise applied to the human body or any 
part thereof for cleansing, beautifying, promoting attractive- 
ness, or altering the appearance, and 

b. Articles intended for use as a component of any such articles, 
except that such terms shall not include soap. 

(5) The term “device,” except when used in subdivision (15) of this section 
and in §§ 106-122, subdivision (10), 106-130, subdivision (6), 106- 
134, subdivision (3) and 106-137, subdivision (3) means _ instru- 
ments, apparatus and contrivances, including their components, parts 
and accessories, intended 

a. For use in the diagnosis, cure, mitigation, treatment, or preven- 
tion of disease in man or other animals; or 

b. To affect the structure or any function of the body of man or 
other animals. 

(6) The term “drug” means 


a. Articles recognized in the official United States Pharmacopceia, 
official Homceopathic Pharmacopceia of the United States, or 
official National Formulary, or any supplement to any of them; 
and 

b. Articles intended for use in the diagnosis, cure, mitigation, treat- 
ment or prevention of disease in man or other animals; and 

c. Articles (other than food) intended to affect the structure or any 
function of the body of man or other animals; and 

d. Articles intended for use as a component of any article specified 
in paragraphs a, b or c; but does not include devices or their 
components, parts, or accessories. 

(7) The term “Federal Act” means the Federal Food, Drug and Cosmetic 
Act (Title 21 U. S. C. 301 et seq.; 52 Stat. 1040 et seq.). 

(8) The term “food” means 

a. Articles used for food or drink for man or other animals, 

b. Chewing gum, and 

c. Articles used for components of any such article. 

(9) The term “immediate container” does not include package liners. 

(10) The term “label” means a display of written, printed or graphic matter 
upon the immediate container of any article; and a requirement made 
by or under authority of this article that any word, statement, or other 
information appear on the label shall not be considered to be complied 
with unless such word, statement, or other information also appears 
on the outside container or wrapper, if any there be, of the retail 
package of such article, or is easily legible through the outside con- 
tainer or wrapper. 

(11) The term “labeling” means all labels and other written, printed, or 
graphic matter 

a. Upon an article or any of its containers or wrappers, or 

b. Accompanying such article. 

(12) The term “new drug” means 

a. Any drug the composition of which is such that such drug is not 
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generally recognized, among experts qualified by scientific 
training and experience to evaluate the safety of drugs, as safe 
for use under the conditions prescribed, recommended, or sug- 
gested in the labeling thereof; or 

b. Any drug the composition of which is such that such drug, asa 
result of investigations to determine its safety for use under 
such conditions, has become so recognized, but which has not, 
otherwise than in such investigation, been used to a material 
extent or for a material time under such conditions. 

(13) The term “official compendium” means the official United States Phar- 
macopceia, official Homoeopathic Pharmacopceia of the United States, 
official National Formulary, or any supplement to any of them. 

(14) The term “person” includes individual, partnership, corporation, and 
association, 

(15) If an article is alleged to be misbranded because the labeling is mis- 
leading, or if an advertisement is alleged to be false because it is mis- 
leading, then in determining whether the labeling or advertisement 
is misleading, there shall be taken into account (among other things) 
not only representations made or suggested by statement, word, de- 
sign, device, sound, or any combination thereof, but also the extent 
to which labeling or advertisement fails to reveal facts material in the 
light of such representations or material with respect to consequences 
which may result from the use of the article to which the labeling 
or advertisement relates under the conditions of use prescribed in 
the labeling or advertisement thereof or under such conditions of use 
as are customary or usual. 

(16) The representation of a drug, in its labeling or advertisement, as an 
antiseptic shall be considered to be a representation that it is a germi- 
cide, except in the case of a drug purporting to be, or represented as, 
an antiseptic for inhibitory use as a wet dressing, ointment, dusting 
powder, or such other use as involves prolonged contact with the body. 

(17) The provisions of this article regarding the selling of food, drugs, de- 
vices, or cosmetics, shall be considered to include the manufacture, 
production, processing, packing, exposure, offer, possession, and 
holding of any such article for sale; and. the sale, dispensing, and 
giving of any such article; and the supplying or applying of any such 
article in the conduct of any food, drug or cosmetic establishment. 
(L030 eit 20 65,022) 


§ 106-122. Certain acts prohibited.—The following acts and the caus- 
ing thereof within the State of North Carolina are hereby prohibited: 

(1) The manufacture, sale, or delivery, holding or offering for sale of any 
food, drug, device, or cosmetic that is adulterated or misbranded. 

(2) The adulteration or misbranding of any food, drug, device, or cosmetic. 

(3) The receipt in commerce of any food, drug, device, or cosmetic that is 
adulterated or misbranded, and the delivery or proffered delivery 
thereof for pay or otherwise. 

(4) The sale, delivery for sale, holding for sale, or offering for sale of 
any article in violation of §§ 106-131 or 106-135. 

(5) The dissemination of any false advertisement. 

(6) The refusal to permit entry or inspection, or refusal to permit the taking 
of a sample, as authorized by § 106-140. 

(7) The giving of a guaranty or undertaking which guaranty or undertaking 
is false, except by a person who relied on a guaranty or undertaking 
to the same effect signed by, and containing the name and address of 
the person residing in the State of North Carolina from whom he re- 
ceived in good faith the food, drug, device or cosmetic. 
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(8) The removal or disposal of a detained or embargoed article in violation 
of § 106-125. 

(9) The alteration, mutilation, destruction, obliteration, or removal of the 
whole or any part of the labeling of, or the doing of any other act with 
respect to a food, drug, device or cosmetic, if such act is done while 
such article is held for sale and results in such article being mis- 
branded. 

(10) Forging, counterfeiting, simulating, or falsely representing, or without 
proper authority using any mark, stamp, tag, label or other identifica- 
tion device authorized or required by regulations promulgated under 
the provisions of this article. 

(11) The using, on the labeling of any drug or in any advertisement relating 
to such drug, of any representation or suggestion that an application 
with respect to such drug is effective under § 106-135, or that such 
drug complies with the provisions of such section, (1939 renS209 51032) 

This section applies to adulteration of tain preservation powders for fruits. Smith 
foods kept for sale. It has no application, v. Alphin, 150 N. C. 425, 64 S. E. 210 
therefore, to a controversy involving cer- (1909). 


§ 106-123. Injunctions restraining violations.—In addition to the rem- 
edies hereinafter provided, the Commissioner of Agriculture is hereby authorized 
to apply to the superior court for, and such court shall have jurisdiction upon 
hearing and for cause shown to grant, a temporary or permanent injunction re- 
straining any person from violating any provision of § 106-122; irrespective of 
whether or not there exists an adequate remedy at law. (ia C20 83.24.) 


§ 106-124. Violations made misdemeanor.—(a) Any person who vio- 
lates any of the provisions of § 106-122 shall be guilty of a misdemeanor and 
shall on conviction thereof be subject to imprisonment in the county jail for not 
more than six months or a fine of not more than two hundred dollars, or both 
such imprisonment and fine; but if the violation is committed after a conviction 
of such person under this section has become final, such person shall be subject 
to imprisonment in the county jail for not more than twelve months, or a fine of 
not more than four hundred dollars, or both such imprisonment and fine. 

(b) No person shall be subject to the penalties of subsection (a) of this sec- 
tion, for having violated § 106-122, subdivision (1) or (3) if he establishes a 
guaranty or undertaking signed by, and containing the name and address of, the 
person residing in the State of North Carolina from whom he received in good 
faith the article, to the effect that such article is not adulterated or misbranded 
within the meaning of this article, designating this article. 

(c) No publisher, radio-broadcast licensee, or agency or medium for the dis- 
semination of an advertisement, except the manufacturer, packer, distributor, or 
seller of the article to which a false advertisement relates, shall be liable under 
this section by reason of the dissemination by him of such false advertisement, 
unless he has refused on the request of the Commissioner of Agriculture to fur- 
nish the Commissioner the name and post-office address of the manufacturer, 
packer, distributor, seller or advertising agency, residing in the State of North 
Carolina who caused him to disseminate such advertisement. ea ae OL aroy) 

Civil Liability—Impure and dangerous tion for damages. Ward v. Sea Food Co., 
articles of food, causing death of purchaser, 171 N. C. 33, 87 S. E. 958 (1916). 
subject the seller to liability in a civil ac- 


§ 106-125. Detention of product or article suspected of being adul- 
terated or misbranded.—(a) Whenever a duly authorized agent of the De- 
partment of Agriculture finds or has probable cause to believe, that any food, 
drug, device or cosmetic is adulterated, or so misbranded as to be dangerous or 
fraudulent within the meaning of this article, he shall affix to such article a tag 
or other appropriate marking giving notice that such article is, or is suspected of 
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being, adulterated or misbranded and has been detained or embargoed, and warn- 
ing all persons not to remove or dispose of such article by sale or otherwise un- 
til permission for removal or disposal is given by such agent or the court. It 
shall be unlawful for any person to remove or dispose of such detained or em- 
bargoed article by sale or otherwise without such permission. 

(b) When an article detained or embargoed under subsection (a) has been 
found by such agent to be adulterated, or misbranded, he shall petition the judge 
of any recorder’s, county, or superior court in whose jurisdiction the article is 
detained or embargoed for an order for condemnation of such article. When 
such agent has found that an article so detained or embargoed is not adulterated 
or misbranded, he shall remove the tag or other marking. 

(c) If the court finds that a detained or embargoed article is adulterated or 
misbranded, such article shall, after entry of the decree be destroyed at the ex- 
pense of the claimant thereof, under the supervision of such agent; and all court 
costs and fees, and storage and other proper expenses, shall be taxed against the 
claimant of such article or his agent: Provided, that when the adulteration or 
misbranding can be corrected by proper labeling or processing of the article, the 
court, after entry of the decree and after such costs, fees, and expenses have been 
paid and a good and sufficient bond, conditioned that such article shall be so 
labelled or processed, has been executed, may by order direct that such article 
be delivered to the claimant thereof for such labeling or processing under the 
supervision of an agent of the Department of Agriculture. The expense of such 
supervision shall be paid by the claimant. Such bond shall be returned to the 
claimant of the article on representation to the court by the Department of Agri- 
culture that the article is no longer in violation of this article, and that the ex- 
penses of such supervision have been paid. 

(d) Whenever any duly authorized agent of the Department of Agriculture 
shall find in any room, building, vehicle of transportation or other structure, any 
meat, sea food, poultry, vegetable, fruit or other perishable articles which are 
unsound, or contain any filthy, decomposed or putrid substance, or that may be 
poisonous or deleterious to health or otherwise unsafe, the same being hereby de- 
clared to be a nuisance, the agent shall forthwith condemn or destroy the same, 
or in any other manner render the same unsalable as human food. (1939, c. 


320, s. 6.) 


§ 106-126. Prosecutions of violations. — It shall be the duty of any 
solicitor of a recorder’s, county, or superior court to whom the Commissioner of 
Agriculture reports any violation of this article, to cause appropriate proceedings 
to be instituted in the proper courts without delay and to be prosecuted in the 
manner required by law. Before any violation of this article is reported to any 
such solicitor for the institution of a criminal proceeding, the person against 
whom such proceeding is contemplated shall be given appropriate notice and an 
opportunity to present his views before the Commissioner of Agriculture or his 
designated agent, either orally or in writing, in person or by attorney, with re- 
gard to such contemplated proceeding. (1939, c. 320, s. 7.) 


§ 106-127. Report of minor violations in discretion of Commis- 
sioner.—Nothing in this article shall be construed as requiring the Commissioner 
of Agriculture to report for the institution of proceedings under this article, 
minor violations of this article, whenever the Commissioner believes that the pub- 
lic interest will be adequately served in the circumstances by a suitable written 
notice or warning. (1939, c. 320, s. 8.) 


§ 106-128. Establishment of reasonable standards of quality by 
Board of Agriculture.—Whenever in the judgment of the Board of Agriculture 
such action will promote honesty and fair dealing in the interest of consumers, 
the Board shall promulgate regulations fixing and establishing for any food or 
class of food a reasonable definition and standard of identity, and/or reasonable 
standard of quality and/or fill of container. In prescribing a definition and stand- 
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ard of identity for any food or class of food in which optional ingredients are 
permitted, the Board shall, for the purpose of promoting honesty and fair deal- 
ing in the interest of consumers, designate the optional ingredients which shall 
be named on the label. The definitions and standards so promulgated shall con- 
form so far as practicable to the definitions and standards promulgated by the 
Secretary of the United States Department of Agriculture under authority con- 
ferred by section four hundred one (401) of the Federal Act. (1939, c. 320, s. 9.) 
Editor’s Note. — See Smith v. Alphin, 150 
N. C. 425, 61 S. E. 210 (1909). 


§ 106-129. Foods deemed to be adulterated.—A food shall be deemed 
to be adulterated : 

(1) a. If it bears or contains any poisonous or deleterious substance 
which may render it injurious to health; but in case the sub- 
stance is not an added substance such food shall not be con- 
sidered adulterated under this clause if the quantity of such 
substance in such food does not ordinarily render it injurious 
to health; or 

. If it bears or contains any added poisonous or added deleterious 
substance which is unsafe within the meaning of § 106-132; or 
If it consists in whole or in part of a diseased, contaminated, 
filthy, putrid or decomposed substance, or if it is otherwise unfit 
for food; or 
. If it has been produced, prepared, packed or held under insanitary 
conditions whereby it may have become contaminated with 
filth, or whereby it may have been rendered diseased, unwhole- 
some or injurious to health; or 
If it is the product of a diseased animal or an animal which has 
died otherwise than by slaughter, or that has been fed upon the 
uncooked offal from a slaughterhouse; or 
If its container is composed, in whole or in part, of any poisonous 
or deleterious substance which may render the contents in- 
jurious to health. 
(2) a. If any valuable constituent has been in whole or in part omitted 
or abstracted thereform; or 
b. If any substance has been substituted wholly or in part therefor; 
or 
If damage or inferiority has been concealed in any manner; or 
. If any substance has been added thereto or mixed or packed 
therewith so as to increase its bulk or weight, or reduce its 
quality or strength or make it appear better or of greater value 
than it is. 

(3) If it is confectionery and it bears or contains any alcohol or nonnutritive 
article or substance except harmless coloring, harmless flavoring, 
harmless resinous glaze not in excess of four tenths of one per centum, 
harmless natural gum, and pectin: Provided, that this subdivision shall 
not apply to any confectionery by reason of its containing less than 
one half of one per centum by volume of alcohol derived solely from 
the use of flavoring extracts, or to any chewing gum by reason of its 
containing harmless nonnutritive masticatory substances. 

(4) If it bears or contains a coal-tar color other than one from a batch which 
has been certified by the United States Department of Agriculture. 
CIOS SN Eee S210.) 

Editor’s Note.—See Smith v. Alphin, 150 
N. C. 425, 64 S. E. 210 (1909). 


§ 106-130. Foods deemed misbranded.—A food shall be deemed to be 
misbranded : 
3A N. C—6 81 
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(1) If its labeling is false or misleading in any particular. 

(2) If it is offered for sale under the name of another food. 

(3) If it is an imitation of another food, unless its label bears, in type of uni- 
form size and prominence, the word “imitation” and, immediately 
thereafter, the name of the food imitated. 

(4) If its container is so made, formed or filled as to be misleading. 


(5) If in package form, unless it bears a label containing 

a. The name and place of business of the manufacturer, packer, 
or distributor; and 

b, An accurate statement of the quantity of the contents in terms 
of weight, measure, or numerical count: Provided, that under 
paragraph b of this subdivision reasonable variations shall be 
permitted, and exemptions as to small packages shall be estab- 
lished, by regulations prescribed by the Board of Agriculture. 

(6) If any word, statement, or other information required by or under au- 
thority of this article to appear on the label or labeling is not promi- 
nently placed thereon with such conspicuousness (as compared with 
other words, statements, designs, or devices, in the labeling) and 
in such terms as to render it likely to be read and understood by 
the ordinary individual under customary conditions of purchase and 
use. 

(7) If it purports to be or is represented as a food for which a definition 
and standard of identity has been prescribed by regulations as pro- 
vided by § 106-128, unless 

a. It conforms to such definition and standard, and 

b. Its label bears the name of the food specified in the definition 
and standard, and, insofar as may be required by such regu- 
lations, the common names of optional ingredients (other than 
spices, flavoring, and coloring) present in such food. 

(8) If it purports to be or is represented as 

a. A food for which a standard of quality has been prescribed by 
regulations as provided by § 106-128 and its quality falls be- 
low such standard unless its label bears, in such manner and 
form as such regulations specify, a statement that it falls 
below such standard; or 

b. A food for which a standard or standards of fill of container 
have been prescribed by regulation as provided by § 106-128, 
and it falls below the standard of fill of container applicable 
thereto, unless its label bears, in such manner and form as 


such regulations specify, a statement that it falls below such 
standard. 


(9) If it is not subject to the provisions of subdivision (7) of this section, 
unless its label bears 
a. The common or usual name of the food, if any there be, and 
b. In case it is fabricated from two or more ingredients, the com- 
mon or usual name of each such ingredient; except that spices, 
flavorings, and colorings, other than those sold as such, may be 
designated as spices, flavorings, and colorings without nam- 
ing each: Provided, that, to the extent that compliance with 
the requirements of paragraph b of this subdivision is im- 
practicable or results in deception or unfair competition, 
exemptions shall be established by regulations promulgated by 
the Board of Agriculture. 
(10) If it purports to be or is represented for special dietary uses, unless 
its label bears such information concerning its vitamin, mineral, and 
other dietary properties as the Board of Agriculture determines to 
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be, and by regulations prescribes as, necessary in order to fully in- 
form purchasers as to its value for such uses. 

(11) If it bears or contains any artificial flavoring, artificial coloring, or 
chemical preservative, unless it bears a label stating that fact: Pro- 
vided, that to the extent that compliance with the requirements of 
this subdivision is impracticable, exemptions shall be established by 
regulations promulgated by the Board of Agriculture: Provided, 
further, that for the purpose of complying with the provisions of this 
article, as it pertains to bottled soft drinks, either the bottle crown 
or the crown together with the blown-in-the-bottle or annealed-to- 
the-bottle statements, now in usual and common use in this State, 
shall be deemed sufficient labeling and no paper label shall be neces- 
Saryeigoswero20.~ S70 h1y) 


§ 106-131. Permits governing manufacture of foods subject to con- 
tamination with microorganisms. — (a) Whenever the Commissioner of 
Agriculture finds after investigation by himself or his duly authorized agents, 
that the distribution in North Carolina of any class of food may, by reason of 
contamination with microorganisms during manufacture, processing, or packing 
thereof in any locality in this State, be injurious to health, and that such in- 
jurious nature cannot be adequately determined after such articles have entered 
commerce, the Commissioner, then, and in such case only, shall promulgate 
regulations providing for the issuance, to manufacturers, processors, or pack- 
ers of such class of food in such locality, of permits to which shall be attached 
such conditions governing the manufacture, processing, or packing of such class 
of food, for such temporary period of time, as may be necessary to protect the 
public health; and after the effective date of such regulations, and during such 
temporary period, no person shall introduce or deliver for introduction into 
commerce any such food manufactured, processed, or packed by any such manu- 
facturer, processor, or packer unless such manufacturer, processor, or packer 
holds a permit issued by the Commissioner as provided by such regulations. 

(b) The Commissioner of Agriculture is authorized to suspend immediately 
upon notice any permit issued under authority of this section if it is found that 
any of the conditions of the permit have been violated. The holder of a permit 
so suspended shall be privileged at any time to apply for the reinstatement of 
such permit, and the Commissioner shall immediately after prompt hearing and 
an inspection of the establishment, reinstate such permit if it is found that ade- 
quate measures have been taken to comply with and maintain the conditions of 
the permit, as originally issued, or as amended. 

(c) Any officer or employee duly designated by the Commissioner of Agri- 
culture shall have access to any factory or establishment, the operator of which 
holds a permit from the Commissioner of Agriculture for the purpose of ascer- 
taining whether or not the conditions of the permit are being complied with, and 
denial of access for such inspection shall be ground for suspension of the permit 
until such access is freely given by the operator. (1939, c. 320, s. 12.) 


§ 106-132. Regulations by Board of Agriculture as to use of dele- 
terious substances.—Any poisonous or deleterious substance added to any 
food, except where such substance is required in the production thereof or cannot 
be avoided by good manufacturing practice, shall be deemed to be unsafe for 
purposes of the application of paragraph b of subdivision (1) of § 106-129; but 
when such substance is so required or cannot be so avoided, the Board of Agri- 
culture shall promulgate regulations limiting the quantity therein or thereon to 
such extent as the Board finds necessary for the protection of public health, and 
any quantity exceeding the limits so fixed shall also be deemed to be unsafe for 
the purposes of the application of paragraph b of subdivision (1) of § 106-129. 
While such a regulation is in effect limiting the quantity of any such substance 
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in the case of any food, such food shall not, by reason of bearing or containing 
any added amount of such substance, be considered to be adulterated within the 
meaning of paragraph a, subdivision (1), § 106-129. In determining the quantity 
of such added substance to be tolerated in or on different articles of food, the 
Board shall take into account the extent to which the use of such substance is 
required or cannot be avoided in the production of each such article, and the other 
ways in which the consumer may be affected by the same or other poisonous or 
deleterious substances. (1939, c. 320, s. 13.) 


§ 106-133. Drugs deemed to be adulterated.—A drug or device shall 
be deemed to be adulterated: 

(1) a. If it consists in whole or in part of any filthy, putrid or decom- 

posed substance ; or 

b. If it has been produced, prepared, packed, or held under in- 
sanitary conditions whereby it may have been contaminated 
with filth, or whereby it may have been rendered injurious to 
health; or 

c. If it is a drug and its container is composed, in whole or in 
part, of any poisonous or deleterious substance which may 
render the contents injurious to health; or 

d. If it is a drug and it bears or contains, for purposes of coloring 
only, a coal-tar color other than one from a batch certified 
by the United States Department of Agriculture. 

(2) If it purports to be or is represented as a drug the name of which is 
recognized in an official compendium, and its strength differs from, 
or its quality or purity falls below, the standard set forth in such 
compendium. Such determination as to strength, quality, or purity 
shall be made in accordance with the tests or methods of assay set 
forth in such compendium, or in the absence of or inadequacy of 
such tests or methods of assay, those so prescribed by the United 
States Department of Agriculture. No drug defined in an official 
compendium shall be deemed to be adulterated under this subdivision 
because it differs from the standard of strength, quality, or purity 
therefor set forth in such compendium, if its difference in strength, 
quality, or purity from such standard is plainly stated on its label. 
Whenever a drug is recognized in both the United States Pharma- 
copoeia and the Homeopathic Pharmacopoeia of the United States 
it shall be subject to the requirements of the United States Pharma- 
copoeia unless it is labeled and offered for sale as a homeopathic 
drug, in which case it shall be subject to the provisions of the Home- 
opathic Pharmacopoeia of the United States and not to those of the 
United States Pharmacopoeia. 

(3) It is not subject to the provisions of subdivision (2) of this section 
and its strength differs from, or its purity or quality falls below, 
that which it purports or is represented to possess, 

(4) If it is a drug and any substance has been 

a. Mixed or packed therewith so as to reduce its quality or 
strength; or 
b. Substituted wholly or in part therefor. (1939 vB 20" e14g 


§ 106-134. Drugs deemed misbranded. — A drug or device shall be 
deemed to be misbranded: 
(1) If its labeling is false or misleading in any particular. 
(2) If in package form unless it bears a label containing 
a. The name and place of business of the manufacturer, packer, 
or distributor; and 
b. An accurate statement of the quantity of the contents in terms 
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of weight, measure, or numerical count: Provided, that under 
paragraph b of this subdivision reasonable variations shall be 
permitted, and exemptions as to small packages shall be estab- 
lished, by regulations prescribed by the Board of Agriculture. 


(3) If any word, statement, or other information required by or under au- 


thority of this article to appear on the label or labeling is not promi- 
nently placed thereon with such conspicuousness (as compared with 
other words, statements, designs or devices, in the labeling) and in 
such terms as to render it likely to be read and understood by the 
ordinary individual under customary conditions of purchase and use. 


(4) If it is for use by man and contains any quantity of the narcotic or 


hypnotic substance alphaeucaine, barbituric acid, betaeucaine, bromal, 
cannabis, carbromal, chloral, coca, cocaine, codeine, heroin, marihuana, 
morphine, opium, paraldehyde, peyote, or sulphonmethane; or any 
chemical derivative of such substances, which derivative has been by 
the Board after investigation, found to be, and by regulations under 
this article, designated as, habit forming; unless its label bears the 
name and quantity or proportion of such substance or derivative and 
in juxtaposition therewith the statement “Warning—May be habit 
forming.” 


(5) If it is a drug and is not designated solely by a name recognized in an 


official compendium unless its label bears 

a. The common or usual name of the drug, if such there be; and 

b. In case it is fabricated from two or more ingredients, the com- 
mon or usual name of each active ingredient, including the 
kind and quantity or proportion of any alcohol, and also in- 
cluding, whether active or not, the name and quantity or 
proportion of any bromides, ether, chloroform, acetanilid, 
acetphenetidin, amidopyrine, antipyrine, atropine, hyoscine, 
hyoscyamine, arsenic, digitalis, digitalis glucosides, mercury, 
ouabain, strophanthin, strychnine, thyroid, or any derivative 
or preparation of any such substances, contained therein: Pro- 
vided, that to the extent that compliance with the require- 
ments of paragraph b of this subdivision is impracticable, 
exemptions shall be established by regulations promulgated by 
the Board of Agriculture. 


(6) Unless its labeling bears 


a. Adequate directions for use; and 

b. Such adequate warnings against use in those pathological con- 
ditions or by children where its use may be dangerous to 
health, or against unsafe dosage or methods or duration of ad- 
ministration or application, in such manner and form, as are 
necessary for the protection of users: Provided, that where 
any requirement of paragraph a of this subdivision, as applied 
to any drug or device, is not necessary for the protection of 
the public health, the Board of Agriculture shall promulgate 
regulations exempting such drug or device from such require- 
ments. 


(7) If it purports to be a drug the name of which is recognized in an official 


compendium, unless it is packaged and labeled as prescribed therein: 
Provided, that the method of packing may be modified with the con- 
sent of the Board of Agriculture. Whenever a drug is recognized in 
both the United States Pharmacopoeia and the Homeopathic Pharma- 
copoeia of the United States, it shall be subject to the requirements 
of the United States Pharmacopoeia with respect to packaging and 
labeling unless it is labeled and offered for sale as a homeopathic 
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drug, in which case it shall be subject to the provisions of the Home- 
opathic Pharmacopoeia of the United States and not to those of the 
United States Pharmacopoeia. 


(8) If it has been found by the Department of Agriculture to be a drug 
liable to deterioration, unless it is packaged in such form and man- 
ner, and its label bears a statement of such precautions, as the Board 
of Agriculture shall by regulations require as necessary for the pro- 
tection of public health. No such regulation shall be established for 
any drug recognized in an official compendium until the Commis- 
sioner of Agriculture shall have informed the appropriate body 
charged with the revision of such compendium of the need for such 
packaging or labeling requirements and such body shall have failed 
within a reasonable time to prescribe such requirements. 

(9) a. If it is a drug and its container is so made, formed, or filled as to 

be misleading ; or 
b. If it is an imitation of another drug; or 
c. If it is offered for sale under the name of another drug. 


(10) If it is dangerous to health when used in the dosage, or with the 
frequency or duration prescribed, recommended, or suggested in the 
labeling thereof. 

(Jie) elt 

a. It is a drug sold at retail and contains any quantity of ami- 

dopyrine, barbituric acid, cinchophen, dinitrophenol, sulfanil- 
amide, pituitary, thyroid, or their derivatives, or 

b. It is a drug or device sold at retail and its label bears a state- 

ment that it is to be dispensed or sold only by or on the pre- 
scription of a physician, dentist or veterinarian; unless it is 
sold on a written prescription signed by a member of the 
medical, dental, or veterinary profession who is licensed by 
law to administer such drug or device, and its label bears the 
name and place of business of the seller, the serial number 
and date of such prescription, and the name of such member 
of the medical, dental or veterinary profession. Such prescrip- 
tion shall not be refilled except on the specific authorization 
of the prescribing physician, ‘dentist or veterinarian. 

Nothing in this subdivision shall apply to a compound, mixture, 
or preparation containing salts or derivatives of barbituric acid which 
is sold in good faith for the purpose for which it is intended and 
not for the purpose of evading the provisions of this subdivision if: 

a. Such compound, mixture, or preparation contains a sufficient 

quantity of another drug or drugs, in addition to such salts 
or derivatives, to cause it to produce an action other than its 
hypnotic or somnifacient action; or 

b. Such compound, mixture, or preparation is intended for use as 

a spray or gargle or for external application and contains, in 
addition to such salts or derivatives, some other drug or 
drugs rendering it unfit for internal administration. 


(12) A drug sold on a written prescription signed by a member of the 
medical, dental or veterinary profession (except a drug sold in the 
course of the conduct of a business of selling drugs pursuant to a 
diagnosis by mail) shall be exempt from the requirements of this 
section if— 

a. Such member of the medical, dental or veterinary profession is 
licensed by law to administer such drug, and 

b. Such drug bears a label containing the name and place of busi- 
ness of the seller, the serial number and date of such prescrip- 
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tion, and the name of such member of the medical, dental or 
veterinary profession. (1939, c, 320, s. 15; 1949, c. 370.) 
Editor’s Note.—The 1949 amendment re- 
wrote subdivision (11). 


§ 106-135. Regulations for sale of new drugs.—(a) No person shall 
sell, deliver, offer for sale, hold for sale or give away any new drug unless 

(1) An application with respect thereto has become effective under section 
five hundred and five of the Federal Act, or 

(2) When not subject to the Federal Act unless such drug has been tested 
and has not been found to be unsafe for use under the conditions 
prescribed, recommended or suggested in the labeling thereof, and 
prior to selling or offering for sale such drug, there has been filed 
with the Commissioner of Agriculture an application setting forth 

a. Full reports of investigations which have been made to show 

whether or not such drug is safe for use; 

b. A full list of the articles used as components of such drug; 

c. A full statement of the composition of such drug; 

d. A full description of the methods used in, and the facilities and 
controls used for, the manufacture, processing, and packing 
of such drug; 

. Such samples of such drug and of the articles used as components 
thereof as the Commissioner may require; and 

f. Specimens of the labeling proposed to be used for such drug. 
(b) An application provided for in subsection (a) (2) of this section shall 

become effective on the sixtieth day after the filing thereof, except that if the 
Commissioner of Agriculture finds after due notice to the applicant and giving him 
an opportunity for a hearing, that the drug is not safe for use under the con- 
ditions prescribed, recommended or suggested in the proposed labeling thereof, he 
shall, prior to the effective date of the application, issue an order refusing to per- 
mit the application to become effective. 

(c) This section shall not apply— 

(1) To a drug intended solely for investigational use by experts qualified 
by scientific training and experience to investigate the safety of drugs 
provided the drug is plainly labeled “For investigational use only” ; 
or 

(2) To a drug sold in this State at any time prior to the enactment of this 
article or introduced into interstate commerce at any time prior to 
the enactment of the Federal Act; or 

(3) To any drug which is licensed under the Virus, Serum, and Toxin 
Act of July first, one thousand nine hundred and two GUs erat. 
1934 ed., Title 42, chapter 4). 

(d) A drug dispensed on a written prescription signed by a physician, dentist, 
or veterinarian (except a drug dispensed in the course of the conduct of a busi- 
ness of dispensing drugs pursuant to diagnosis by mail), shall be exempt from the 
requirements of this section if 

(1) Such physician, dentist, or veterinarian is licensed by law to administer 
such drug, and 

(2) Such drug bears a label containing the name and place of business 
of the dispenser, the serial number and date of such prescription, and 
the name of such physician, dentist, or veterinarian. 

(e) An order refusing to permit an application under this section to become 
effective may be revoked by the Commissioner of Agriculture. (1939, c. 320, s. 
16.) 

Cross Reference.—For the federal Food, 


Drug, and Cosmetic Act, see 21 U. S. C. 
A., §§ 301-392. 
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§ 106-136. Cosmetics deemed adulterated.—A cosmetic shall be deemed 
to be adulterated: 

(1) If it bears or contains any poisonous or deleterious substance which 
may render it injurious to users under the conditions of use pre- 
scribed in the labeling or advertisement thereof, or under such con- 
ditions of use as are customary or usual: Provided, that this provi- 
sion shall not apply to coal-tar hair dye, the label of which bears the 
following legend conspicuously displayed thereon: “Caution—This 
product contains ingredients which may cause skin irritation on cer- 
tain individuals and a preliminary test according to accompanying 
directions should first be made. ‘This product must not be used for 
dyeing the eyelashes or eyebrows; to do so may cause blindness,” 
and the labeling of which bears adequate directions for such pre- 
liminary testing. For the purposes of this subdivision and subdivision 
(5) the term “hair dye” shall not include eyelash dyes or eyebrow 
dyes. 

(2) Tf it consists in whole or in part of any filthy, putrid, or decomposed 
substance. 

(3) If it has been produced, prepared, packed, or held under insanitary 
conditions whereby it may have become contaminated with filth, or 
whereby it may have been rendered injurious to health. 

(4) If its container is composed, in whole or in part, of any poisonous or 
deleterious substance which may render the contents injurious to 
health. 

(5S) If it is not a hair dye and it bears or contains a coal-tar color other 
than one from a batch which has been certified by the United States 
Department of Agriculture. (19S9" eeoLO mem 7 1 

Cited in Hanrahan y. Walgreen Co., 243 
N. C. 268, 90 S. E. (2d) 392 (1955). 


§ 106-137. Cosmetics deemed misbranded.—A cosmetic shall be deemed 
to be misbranded: 

(1) If its labeling is false or misleading in any particular. 
(2) If in package form unless it bears a label containing 

a. The name and place of business of the manufacturer, packer, or 

distributor ; and 

b. An accurate statement of the quantity, of the contents in terms 

of weight, measure, or numerical count: Provided, that under 

paragraph b of this subdivision reasonable variations shall be 

permitted, and exemptions as to small packages shall be estab- 

lished by regulations prescribed by the Board of Agriculture. 

(3) If any word, statement, or other information required by or under au- 

thority of this article to appear on the label or labeling is not promi- 

nently placed thereon with such conspicuousness (as compared with 

other words, statements, designs, or devices, in the labeling) and in 

such terms as to render it likely to be read and understood by the 

ordinary individual under customary conditions of purchase and use. 

(4) If its container is so made, formed, or filled as to be misleading. (1939, 


c. 320, s. 18.) 
Cited in Hanrahan v. Walgreen Co., 243 
N. C. 268, 90 S. E. (2d) 392 (1955). 


§ 106-138. False advertising.—(a) An advertisement of a food, drug, 
device or cosmetic shall be deemed to be false if it is false or misleading in any 
particular. 


(b) For the purpose of this article the advertisement of a drug or device repre- 
senting it to have any effect in albuminuria, appendicitis, arteriosclerosis, blood 
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poison, bone disease, Bright’s disease, cancer, carbuncles, cholecystitis, diabetes, 
diphtheria, dropsy, erysipelas, gallstones, heart and vascular diseases, high blood 
pressure, mastoiditis, measles, meningitis, mumps, nephritis, otitis, media, paralysis, 
pneumonia, poliomyelitis, (infantile paralysis), prostate gland disorders, pyelitis, 
scarlet fever, sexual impotence, sinus infection, smallpox, tuberculosis, tumors, 
typhoid, uremia, or venereal diseases, shall also be deemed to be false; except that 
no advertisement not in violation of subsection (a) shall be deemed to be false 
under this subsection if it is disseminated only to members of the medical, dental, 
pharmaceutical, or veterinary professions, or appears only in the scientific periodi- 
cals of these professions, or is disseminated only for the purpose of public health 
education by persons not commercially interested, directly or indirectly, in the sale 
of such drugs or devices: Provided, that whenever the Department of Agricul- 
ture determines that an advance in medical science has made any type of self- 
medication safe as to any of the diseases named above, the Board shall by regula- 
tion authorize the advertisement of drugs having curative or therapeutic effect for 
such disease, subject to such conditions and restrictions as the Board may deem 
necessary in the interest of public health: Provided, that this subsection shall not 
be construed as indicating that self-medication for diseases other than those named 
herein is safe or efficacious. (1939, c. 320, s. 19.) 
Cited in Hanrahan y. Walgreen Co., 243 
N. C. 268, 90 S. E. (2d) 392 (1955). 


§ 106-139. Regulations by Board of Agriculture.—(a) ‘The authority 
to promulgate regulations for the efficient enforcement of this article is hereby 
vested in the Board of Agriculture, except that the Commissioner of Agriculture 
is hereby authorized to promulgate regulations under § 106-131. The Board is 
hereby authorized to make the regulations promulgated under this article con- 
form, insofar as practicable with those promulgated under the Federal Act. 

(b) Hearings authorized or required by this article shall be conducted by the 
Commissioner of Agriculture or such officer, agent, or employee as the Commis- 
sioner may designate for the purpose. 

(c) A representative duly designated by the North Carolina Board of Pharmacy, 
and a representative duly designated by the North Carolina Board of Health shall 
sit with the Commissioner of Agriculture, or his duly authorized agent, and assist 
in all hearings conducted in accordance with the provisions of § 106-134, sub- 
divisions (4), (6), (7), and (8); and in all cases of hearings and/or investiga- 
tions, under § 106-134, subdivisions (4), (6), (7), and (8) and under § 106- 
135, subsections (a), (b), and (d), transcripts of all findings and recom- 
mendations shall be submitted to the Board of Pharmacy and the Board of Health 
for approval. 

(d) Before promulgating any regulation contemplated by §§ 106-128; 106-130, 
subdivision (10); 106-131; 106-134, subdivision (4), (6), (7), and (8), or 
106-138, subsection (b), the Commissioner of Agriculture shall give appropriate 
notice of the proposal and of the time and place for a hearing. The regulation so 
promulgated shall become effective on a date fixed by the Board of Agriculture 
(which date shall not be prior to ninety days after its promulgation, except such 
regulations as may be promulgated under § 106-131, which regulations shall be- 
come effective on the date of promulgation). Such regulation may be amended or 
repealed in the same manner as is provided for its adoption; except that in the 
case of a regulation amending or repealing any such regulation the Board, to such 
an extent as it deems necessary in order to prevent undue hardship, may dis- 
regard the foregoing provisions regarding notice, hearing, or effective date. 

(e) All proposed definitions and standards for drugs shall, prior to promulga- 
tion by the Board of Agriculture be submitted to the Board of Pharmacy and the 
Board of Health for approval. (1939, c. 320, s. 20.) 


§ 106-140. Further powers of Commissioner of Agriculture for en- 
forcement of article.—The Commissioner of Agriculture or his duly author- 
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ized agent shall have free access at all reasonable hours to any factory, warehouse, 
or establishment in which foods, drugs, devices or cosmetics are manufactured, 
processed, packed, or held for introduction into commerce, or are held after such 
introduction, or to enter any vehicle being used to transport or hold such foods, 
drugs, devices or cosmetics in commerce, for the purpose: 

(1) Of inspecting such factory, warehouse, establishment, or vehicle and 
all pertinent equipment, finished and unfinished materials, containers, 
and labeling therein, to determine if any of the provisions of this 
article are being violated, and 

(2) To secure samples or specimens of any food, drug, device or cosmetic 
after paying or offering to pay for such sample. It shall be the duty 
of the Commissioner of Agriculture to make or cause to be made 
examination of samples secured under the provisions of this section 


to determine whether or not any provision of this article is being 
violated. (1939, c. 320, s. 21.) 


§ 106-141. Appointment of inspectors.—(a) In the appointment of any 
drug inspector in carrying out the provisions of this article, the Commissioner of 
Agriculture shall confer with the North Carolina Board of Pharmacy. 

(b) The Commissioner of Agriculture is authorized to conduct the examina- 
tions and investigations for the purposes of this article through officers and em- 
ployees of the Department or through any health, food or drug officer or employee 
of the State, or any political subdivision thereof: Provided, that when examina- 
tions and investigations are to be conducted through any officer or employee of 
any agency other than the Department of Agriculture the arrangements for such 
examinations and investigations shall be approved by the directing head of such 
agency. (1959 Scm520) 6) 22.) 


§ 106-142. Publication of reports of judgments, decrees, etc.—(a) 
The Commissioner of Agriculture may cause to be published from time to time 
reports summarizing all judgments, decrees, and court orders which have been 
rendered under this article, including the nature of the charge and the disposition 
thereof. 

(b) The Commissioner of Agriculture may also cause to be disseminated such 
information regarding food, drugs, devices, and cosmetics as he deems necessary 
in the interest of public health and the protection of the consumer against fraud. 
Nothing in this section shall be construed to prohibit the Commissioner of Agri- 
culture from collecting, reporting, and illustrating the results of the investigations 
of the Department. (1939, c. 320,s¥23:) 


§ 106-143. Article construed supplementary.—Nothing in this article 
shall be construed as in any way amending, abridging, or otherwise affecting the 
validity of any law or ordinance relating to the State Board of Health, or any local 
health department, in their sanitary work in connection with public and private 
water supplies, sewerage, meat, milk, milk products, shellfish, fin fish, or other 
foods, or food products, or the production, handling, or processing thereof; but 
this article shall be construed to be in addition thereto. (1939, cin 320 Me: (-240e 2) 


§ 106-144. Exemptions. — Meats and meat products subject to Federal 
Meat and Inspection Act approved March four, one thousand nine hundred and 
seven, as amended, are exempted from the provisions of this article so long as 
such meats and meat products remain in possession of the processor. (1939, c. 


320, s. 2424.) 


§ 106-145. Effective date.—This article shall be in full force and effect 
from and after January first, one thousand nine hundred and forty: Provided, 
that the provisions of § 106-139 shall become effective on April 3, 1939 and there- 
after the Commissioner of Agriculture is authorized hereby to conduct hearings, 
and the Board is authorized to promulgate regulations which shall become effec- 
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tive on and after the effective date of this article as the Board shall direct. (1939, 
G2320,0501Z25:) 


ARTICLE 13. 


Canned Dog Foods. 


§ 106-146. Labeling of canned dog food required.— Every can of 
dog food sold, offered or exposed for sale within this State shall have printed 
thereon, in a conspicuous place on the outside thereof, a legible and plainly printed 
statement in the English language clearly and truly certifying the net weight of 
the can; the name, brand or trademark under which the article is sold; the name 
and address of the manufacturer; the name of each and all ingredients of which 
the article is composed; a guarantee that the contents are wholesome and un- 
adulterated, and a statement of the maximum percentage it contains of crude 
fiber, and the percentage of crude fat, and the percentage of crude protein. (1939, 
CRSU/is, is 194d cr200 sei LOSSives 2679s.) 


Editor’s Note. — The 1941 amendment pound or multiples of one pound.” It also 


made provision for cans of one-half pound. 
Prior to the amendment the percentage of 
moisture was one of the constituents of 
the required statement. 

The 1951 amendment struck out the 
words “provided, that all canned dog foods 
shall be in cans of one-half pound, or one 


deleted from the end of the section the 
words “all three constituents to be deter- 
mined by the methods in use at the time 
by the Association of Official Agricultural 
Chemists of the United States.” 

For comment on the 1939 amendment, 
see, 17 .N. ©. Law Rey. 329. 


§ 106-147. “Canned dog food’”’ defined.—The term “canned dog food” 
shall be held to include any article of food, packed in cans or hermetically sealed 
containers, and used for food for dogs or cats. (1939, c. 307, s. 2.) 


$ 106-148. Registration of copies of labels with Commissioner of 
Agriculture.—Each and every manufacturer, importer, jobber, agent or seller, 
before selling, offering or exposing for sale in this State any canned dog food, 
shall, for each and every canned dog food bearing a distinguishing name or trade- 
mark, file for registration with the Commissioner of Agriculture a copy of the 
statement required in § 106-146, giving in addition the percentage of moisture 
contained in said products, and accompany said statement, upon request, by a 
sealed can containing at least one pound of said dog food. (1939, c. 307, s. 3; 
IAT 290) 5772) 

Editor’s Note.—The 1941 amendment in- 
serted the provision relating to percentage 
of moisture. 


§$ 106-149. Power of Commissioner of Agriculture to refuse or re- 
voke registration upon failure to comply with regulations.—The Com- 
missioner of Agriculture shall have the power to refuse the registration of any 
canned dog food under a name which would be misleading as to the materials of 
which it is composed, or when the names of each and all ingredients of which it is 
composed are not stated, or where it does not comply with the standards and rul- 
ings adopted by the Board of Agriculture. Should any canned dog foods be 
registered and it is afterwards discovered that they are in violation of any of the 
provisions of this article, the Commissioner of Agriculture shall have the power 
to cancel such registration. (1939, c. 307, s. 4.) 


§ 106-150. Annual registration fee; inspection tax; stamps; report- 
ing system.—Upon registration of each brand or kind of dog food, the manu- 
facturer, agent or distributor thereof shall pay to the Commissioner of Agriculture 
an annual registration fee of five dollars ($5.00) payable at the time of registra- 
tion, and thereafter on or before the last day of December of each year. Further- 
more, each such manufacturer, agent or distributor shall pay to the Commissioner 
of Agriculture an inspection tax at the rate of two cents for each carton of forty- 
eight cans and shall affix to each such carton a stamp to be furnished by the Com- 
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missioner of Agriculture stating that all charges specified in this section have been 
paid. Said stamps shall be redeemed by the Department issuing said stamps, upon 
surrender of same, accompanied by an affidavit that the same have not been used: 
Provided, said stamps shall be returned for redemption within the time fixed by 
the Board of Agriculture. aeet 
Any manufacturer, importer, jobber, firm, corporation or person who distributes 
canned dog food in this State may make application for a permit to report the 
quantity of canned dog food sold and pay the Inspection tax at the rate of two 
(2) cents for each carton of forty-eight cans as hereinbefore mentioned, as the 


good bookkeeping system and keeps such records as may be necessary to indicate 
accurately the quantity of canned dog food sold in the State and as are satisfactory 
to the Commissioner of Agriculture, and granting the Commissioner, or his duly 
authorized representative, permission to examine such records and verify the state- 
ment. The report shall be quarterly and the inspection fee shall be due and 


a surety bond in like amount, executed by some corporate surety company au- 
thorized to do business in North Carolina. The Commissioner shall approve all 
such securities and bonds before acceptance. (1939, c. 307, s. 5; 1949, c. 1058, 
SS oan 

Editor’s Note. — The 1949 amendment first sentence of the first paragraph, and 
substituted “December” for “June” in the added the second paragraph. 


§ 106-151. Samples for analysis. —’The Commissioner of Agriculture, 
together with his deputies, agents and assistants, shall have free access to all 
places of business, mills, buildings, carriages, cars, vessels and packages of what- 
soever kind used in the manufacture, importation or sale of any canned dog 
food, and shall have power and authority to open any package containing or 
supposed to contain any canned dog food, and to take therefrom, in the manner 
hereinafter prescribed, samples for analysis, upon tender and full payment of the 
selling price of said sample. The Department of Agriculture is hereby authorized 
to publish from time to time in reports or bulletins the results of ‘the analysis 


of such samples. (1939, c. 307, s. 6.) 


§ 106-152. Adoption of standards, etc.—The Board of Agriculture is 
empowered to adopt standards for canned dog foods and such rules and regula- 


Editor’s Note. — The 1955 amendment 
added the provision relating to methods of 
analysis. 
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§ 106-153. Confiscation and sale by Commissioner of Agriculture in 
event of violation.—Any manufacturer, importer, jobber, agent or dealer who 
shall sell, offer or expose for sale or distribution in this State any canned dog 
food, as defined in § 106-147, without complying with the requirements of the 
preceding sections of this article, or who shall sell or offer or expose for sale or 
distribution any canned dog food which contains substantially a smaller percentage 
of crude protein or crude fat or a larger percentage of crude fiber or moisture 
than certified to be contained, or who shall adulterate any canned dog food with 
foreign substances, of little or no food value, or with injurious substances, shall 
be guilty of a violation of this article, and the lot of canned dog food in question 
shall be subject to seizure, condemnation and sale by the Commissioner of Ag- 
riculture, and the proceeds from said sales shall be covered into the State 
treasury for the use of the department executing the provisions of this article. 
Such seizure and sale shall be made under the direction of the Commissioner of 
Agriculture by an officer of the Department of Agriculture. The sale shall be 
made at the courthouse door in the county in which the seizure is made, after 
advertisement in some newspaper published or circulating in such county. The 
advertisement shall state the brand or name of the goods, the quantity and why 
seized and offered for sale. The Commissioner of Agriculture, however, may in 
his discretion release the canned dog food so withdrawn when the requirements 
of the provisions of this article have been complied with, and upon payment of 
all costs and expenses incurred by the Department of Agriculture in any pro- 
ceedings connected with such seizure and withdrawal. (1939, c. 307, s. 8.) 


§ 106-154. Failure to use tax stamps or improper use of stamps.— 
Any manufacturer, importer, jobber, agent or dealer who shall sell, offer or ex- 
pose for sale or distribute in this State any canned dog food without having at- 
tached thereto or furnished therewith tax stamps, as required by the provisions 
of this article, or who shall use the required tax stamps a second time to avoid 
the payment of the tax, or any manufacturer, importer, jobber, agent or dealer 
who shall counterfeit or use a counterfeit of such tax stamps, shall be guilty of a 
violation of the provisions of this article. CLS. gO sees. OY) 


§ 106-155. Failure to comply with requirements.—Any manufacturer, 
importer, jobber, agent or dealer who refuses to comply with the requirements of 
the provisions of this article, or any manufacturer, importer, jobber, agent or 
dealer or person who shall impede, obstruct, hinder or otherwise prevent or 
attempt to prevent any chemist, inspector or other authorized agent in the per- 
formance of his duty in connection with the provisions of this article, shall be 
guilty of a violation of the provisions of this article. (1939, c. 307, s. 10.) 


§ 106-156. Violations made misdemeanor.—Any manufacturer, im- 
porter, jobber, agent or dealer who shall violate any of the provisions of this ar- 
ticle, or the rules and regulations issued thereunder, shall be guilty of a misde- 
meanor and, upon conviction thereof, shall be fined not exceeding one hundred 
dollars for the first offense, nor more than two hundred dollars for each subse- 
quent offense. (1939, c. 307, s. 11; 1955, c. 267, s. 3.) 

Editor’s Note. — The 1955 amendment 
inserted in line three the words “or the 
rules and regulations issued thereunder.” 


§ 106-157. Notification by Commissioner as to violations.—When- 
ever the Commissioner of Agriculture becomes cognizant of any violation of the 
provisions of this article he shall immediately notify in writing the manufacturer, 
importer or jobber and dealer, if same be known. Any party so notified shall be 
given an opportunity to be heard, under such rules and regulations as may be 
prescribed by the Commissioner and the Board of Agriculture, and if it appears 
that any of the provisions of this article have been violated the Commissioner of 
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Agriculture shall certify the facts to the solicitor of the district in which such 
sample was obtained, and furnish that officer with a copy of the results of the 
analysis or other examinations of such article, duly authenticated by the analyst 
or other officer making such examination, under the oath of such officer. In all 
prosecutions arising under this article the certificate of the analyst or other officer 
making the analysis or examination, when duly sworn to by such officer, shall 
be prima facie evidence of the fact or facts therein certified. (1939, c. 307, s. 
12.) 


§ 106-158. Prosecution of violations. —It shall be the duty of every 
solicitor to whom the Commissioner of Agriculture shall report any violation of 
this article to cause proceedings to be commenced and prosecuted without delay 
for the fines and penalties in such cases prescribed : Provided, that the provisions 
of this article shall not apply to any canned dog foods now in the hands or in 
the stock of any dealer or manufacturer. (1939, c. 307, s. tS) 


ARTICLE 14, 
State Inspection of Slaughterhouses. 


§ 106-159. Application for permit.—Any persons, firms or corporations 
engaged in the slaughter of meat-producing animals within the State of North 
Carolina, may make application to the Commissioner of Agriculture for a permit 
to transport, convey, and sell their products at any place within the limits of the 
State of North Carolina. (1925, c. 181, s. LS) 


§ 106-160. Investigation of sanitary conditions; issuance of permit. 
—It shall be the duty of the Commissioner of Agriculture, on receipt of such ap- 
plication described above, to cause to be made a thorough investigation of the 
Sanitary conditions existing in such establishment, the efficiency of the inspection 
provided, and the manner in which the food products of such establishment are 
slaughtered and prepared. If such establishment is found to be operating in 
accordance with the regulations of the Commissioner of Agriculture as provided 
for in this article, a numbered permit shall be issued to the persons, firms, or 
corporations making application for same. (LOZ OG LOd eco) 


§ 106-161. Municipalities, inspection of meats.—Municipal corpora- 
tions shall have power and authority under this article to establish and maintain 
the inspection of meats and meat products, at establishments located within their 
corporate limits, and county commissioners shall have power and authority to 
establish and maintain inspection of meats and meat products at establishments 
not located in municipal corporations, but located within the boundaries of their 
county \( 1925 Rice sis Ss 3.) 

Local Modification—Rowan and city of 
Salisbury: 1953, c. 594, s. 1. 


§ 106-162. Fees for inspection.—The officials of municipalities or coun- 
ties in which such inspection is maintained, shall have full power and authority 
to fix and collect fees for inspection of any and all meat animals or meat products 
necessary to the maintenance of such inspection, but no further inspection charge 
shall be made within the State. (1925, coi 23-40) 


§ 106-163. Inspection conducted by veterinarian.—No permit shall be 
issued to any establishment except where the meat inspection is conducted under 
the supervision of a graduate veterinarian approved by the State Veterinarian of 
North Carolina or the North Carolina Veterinary Medical Examining Board. 


(1925, c. 181, s. 5.) 


S 106-164. Number of permit to identify meats; revocation of per- 
mit.—To each establishment complying with the provisions of this article. the 
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numbered permit shall be the establishment’s official State number, and such 
number may be used to identify all passed meats and meat products prepared in 
such establishment. Such permit may be revoked by the Commissioner of Agri- 
culture at any time when the establishment issued such permit violates any 
of the regulations prescribed for efficient inspection and sanitation. 2 oye C 


181, s. 6.) 


§ 106-165. Carcasses marked when inspected. — All meat carcasses 
inspected and passed in accordance with this article shall be branded with a 
rubber stamp bearing the number of the establishment and the words “N. C. 
Inspected and Passed.” (1925, c. 181, s. io) 


§ 106-166. Rules and regulations for inspection; power of Commis- 
sioner.—The Commissioner of Agriculture shall have full power and authority 
to make and adopt all necessary rules and regulations for the efficient inspection, 
preparation and handling of meats and meat products in such establishments, and 
for the disposal of all condemned meats, and such rules and regulations shall 
govern the inspection of all meats and meat products at establishments operating 
under this article. (1925, c. 181, s. 8.) 


§ 106-167. Failure of butchers to keep record misdemeanor.—lI{ any 
butcher shall fail to keep a book of registration and register the ear-mark, brand, 
or flesh-mark of all cattle, sheep, swine, or goats, and the name of the parties pur- 
chased from, in said registration, and the date of said purchase, which registration 
shall be open to the inspection of all persons, he shall be guilty of a misdemeanor, 
and upon conviction shall pay a fine of fifty dollars for each offense: Provided, this 
shall apply only to the counties of Bertie, Chowan, Craven, Edgecombe, Franklin, 
Gates, Halifax, Harnett, Johnston, Jones, Martin, Northampton, Orange, Pitt, 
Richmond, Rockingham, Warren, Wayne and Wilson, and Warsaw township in 
Duplin County. (1889, c. 318; 1891, ce. 38, Jo/; 1893, c. 116: 1895, c.. 363: 
1903, c. 82; 1905, c. 31; Rev., s. 3803; 1909, c. 865, s. 1: C. S., s. 5099.) 


§ 106-168. Local: Sales of calves for veal.—It shall be unlawful for 
any person or persons, firm, or corporation to buy or sell, or engage in the busi- 
ness of buying and selling or shipping calves for veal under the age of six 
months, either dead or alive: Provided, that this section shall not apply to persons 
buying or selling heifer calves to be raised for milk cows, nor to bull calves for 
raising purposes or work stock. 

Any person, firm, or corporation violating the provisions of this section shall 
be deemed guilty of a misdemeanor, and upon conviction shall pay a penalty of 
not less than fifteen dollars nor more than thirty dollars, or be imprisoned for 
not less than twenty nor more than thirty days, or both, in the discretion of the 
court, for each and every offense. 

This section shall apply to the following counties only: Alamance, Alexander, 
Ashe, Cherokee, Clay, Franklin, Gaston, Lee, McDowell, Madison, Mitchell, 
Robeson, Rutherford, Sampson, Wake and Wilson. (Ex. Sess. 1913, c. 80; 1915, 
Cre Ot er934 (Pub? Loc’ 1917) con 209: 470; 1921, c. 85; 1925, c. 11: Pub. 
Tee y1927, '62143;) 


Local Modification. — Alamance: Pub. 
Loc. 1913, c. 616; Pub. Loc. 1917, c. 391: 
Alexander: Pub. Loc. 1917, c. 180; AI- 
leghany: Pub. Loc. 1927, c. 473; Anson: 
Pub. Loc. 1927, c. 422; Avery: Pub. Loc. 
1927, c. 143; Durham: 1915, c. 155; Hay- 


wood, Macon, Swain, Graham and Jack- 
son: Pub. Loc. 1927, c. 472; Lincoln: Pub. 
Loc. 1919, c. 159; Watauga: Pub. Loc. 
192%. c, 479: Wilkes: -Puby Loc, 1913, c. 
ioivelee, Sess: el 0e1 mcm Le. 


ARTICLE 14A. 
Licensing and Regulation of Rendering Plants and Rendering Operations. 


§ 106-168.1. Definitions. — For the purposes of this article, unless the 
context or subject matter otherwise clearly requires, 
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(1) “Collector” means any person, as defined in this section, who collects 
raw material for the purpose of selling the same to any renderer for 
further processing. 

(2) “Person” means any individual, partnership, firm, association or corpo- 
ration, 

(3) “Raw material” means inedible whole or portion of animal or poultry 
carcasses, 

(4) “Rendering operation” means the processing of inedible whole or por- 
tion of animal or poultry carcasses and includes collection of such 
raw material for the purpose of processing, 

(5) “Rendering plant” means the building or buildings in which raw ma- 
terial is processed and the premises upon which said building or 
buildings used in connection with such processing are located. (1953, 
Coif Bs) 


§ 106-168.2. License required.—No person shall engage in rendering 
operations unless such person shall hold a valid license to do so issued as here- 


inafter provided. (1953, c. 732.) 


§ 106-168.3. Exemptions. — Nothing in this article shall apply to the 
premises or the rendering operations on the premises of any establishment operat- 
ing under a numbered permit from the North Carolina Department of Aeri- 
culture as provided by the North Carolina Meat Inspection Act, or under United 
States government inspection. (1953, c. 732.) 


§ 106-168.4. Application for license.—Application for license shall be 
made to the Commissioner of Agriculture, hereinafter called the “Commissioner”, 
on forms provided by him. The application shall set forth the name and residence 
of the applicant, his present or proposed place of business, the particular method 
which he intends to employ or employs in the processing of raw material, and 
such other information as the Commissioner may require, except that the Com- 
missioner shall not require the submission of blueprints, plans, or specifications 
of the existing plant or equipment of any person owning and operating a render- 
ing plant in North Carolina on January 1, 1953. The applicant shall pay a fee 
of $50.00 with each application, which said fee shall be the only charge made in 
connection with licensure. GLOSS 5 C7323) 


§ 106-168.5. Duties of the Commissioner upon receipt of applica- 
tion; inspection committee.—Upon receipt of the application, the Commis- 
sioner shall promptly cause the rendering plant and equipment, or the plans, 
specifications, and selected site, of the applicant to be inspected by an inspection — 
committee hereinafter called the “committee”, which shall be composed of three 
members: One member who shall be designated by the Commissioner of Agri- 
culture and who shall be an employee of the Department of Agriculture, one 
member who shall be designated by the State Health Director and who shall be 
an employee of the State Board of Health, and one member who shall be designated 
by the Director of the North Carolina Division of the Southeastern Renderers 
Association, and who shall be a person having practical knowledge of rendering 
operations. Each member may be designated and relieved from time to time 
at the discretion of the designating authority. No State employee designated as 
a member of the committee shall receive any additional compensation therefor and 
no compensation shall be paid by the State to any other member. (1953, c. 732: 
1957 AEN 1357 so 13H) 

Editor’s Note. — The 1957 amendment 
substituted “State Health Director” for 
“State Health Officer” in line seven. 


§ 106-168.6. Inspection by committee; certificate of specific find- 
ings.—The Committee upon notification by the Commissioner shall promptly 
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inspect the plans, specifications, and selected site in the case of proposed render- 
ing plants and shall inspect the buildings, grounds, and equipment of established 
rendering plants. If the committee finds that the plans, specifications, and selected 
site in the case of proposed plants, or the buildings, grounds, and equipment in 
the case of established plants, comply with the requirements of this article and 
the rules and regulations promulgated by the Commissioner not inconsistent 
therewith, it shall certify its findings in writing and forward same to the Commis- 
sioner. If there is a failure in any respect to meet such requirements, the com- 
mittee shall notify the applicant in writing of such deficiencies and the committee 
shall within a reasonable time to be determined by the Commissioner make a 
second inspection. If the specified defects are remedied, the committee shall there- 
upon certify its findings in writing to the Commissioner. Not more than two 


inspections shall be required of the committee under any one application. (1953, 
Ge/ 32.) 


§ 106-168.7. Issuance of license.—Upon receipt of the certificate of com- 
pliance from the committee, the Commissioner shall issue a license to the applicant 
to conduct rendering operations as specified in the application. A license shall 
be valid until revoked for cause as hereinafter provided. (1953, c. TVA 


§ 106-168.8. Minimum standards for conducting rendering opera- 
tions.—The following minimum standards shall be required for all rendering 
operations subject to the provisions of this article: 

(1) Buildings utilized in connection with the rendering plant shall be of 
sufficient size and shape to accommodate all phases of actual or in- 
tended processing. Adequate partitions shall be installed therein so 
as to eliminate any contact between raw materials and finished prod- 
ucts and so as to preclude contamination of finished products. The 
buildings shall be constructed in a manner and of materials which will 
insure adequate drainage and sanitation in all phases of operation. 

(2) Raw material upon arrival at the rendering plant shall be unloaded into 
a building for processing. All raw material shall be processed by ap- 
proved methods within twenty-four hours after delivery to the render- 
ing plant. 

(3) Processing equipment shall be airtight, except for proper escapes for 
vapors caused by the cooking process. 

(4) Cooking vapors shall be controlled and disposed of by approved 
methods. 

(5) Vehicles used to transport raw material shall be so constructed as to 
prevent any drippings or seepings from such material from escaping 
from the truck. Such vehicles shall have body sides of sufficient 
height that no portion of any raw material transported therein shall 
be visible. All vehicles shall be provided with suitable top or cover- 
ing to prevent the spread of disease by flies or other agents during 
the transportation of raw material. 

(6) All vehicles and containers used in transporting raw material shall be 
disinfected at the earliest practicable time after unloading, and shall, 
in any event, be disinfected before again being taken upon a public 
highway or before leaving the rendering plant. Approved facilities 
and materials for disinfection shall be carried on vehicles transport- 
ing carcasses. Employees shall be required to wear rubber boots 
which shall be disinfected prior to entry to a farm. 

(7) Approved facilities, means and methods for disinfection shall be avail- 
able at the rendering plant at all times. Employees and employees’ 
clothing coming in contact with raw material shall be disinfected be- 
fore coming in contact with any finished products, or any portion 
of the plant in which the same are located. Rodent and fly control 
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measures shall be practiced as a further means of prevention of the 
spread of disease. (1953, c. 732.) 


§ 106-168.9. Transportation by licensee.—Any person holding a license 
under the provisions of this article, or acting as a collector as herein defined, 
may haul and transport raw material, except such material as may be specifically 
prohibited by law or by the rules and regulations promulgated by the Commis- 
sioner, when such transporting and hauling is done in accordance with the pro- 
visions of this article. (1953, c. 732.) 


§ 106-168.10. Disposal of diseased animals.—Any person holding a 
license under the provisions of this article is authorized to kill diseased, sick, 
old or crippled animals on the premises of the owner upon his request; provided 
that no animal known to have tuberculosis, Bang’s disease, anthrax, or any other 
disease for which quarantine may be imposed, shall be removed from any premises 
placed under quarantine without permission of the State Veterinarian, or his 
authorized agent. The licensee shall keep and make available to the Commis- 
sioner, upon request, such records as the Commissioner may require with respect 
to the collection and disposal of dead animals. (1953, c. 7320) 


§S 106-168.11. Authority of agents of licensee.—Authority granted to 
any person holding a valid license under the provisions of this article shall ex- 
tend also to the agents and employees of such person while acting within the 
scope of their authority. All such agents and employees shall comply with the 
provisions of this article and rules and regulations not inconsistent therewith, 
and shall display evidence of such employment or agency upon proper request 
at any time while so acting. (1953, c. 732.) 


§ 106-168.12. Commissioner authorized to adopt rules and regu- 
lations.—The Commissioner of Agriculture is hereby authorized to make and 
establish reasonable rules and regulations, not inconsistent with the provisions 
of this article, after consulting the committee, for the proper administration and 
enforcement thereof. (1953, c. 732.) 


§ 106-168.13. Effect of failure to comply.—Failure to comply with the 
provisions of this article or rules and regulations not inconsistent therewith shall 
be cause for revocation of license, if such failure shall not be remedied within 
a reasonable time after notice to the licensee. ‘Any person whose license is re- 
voked may reapply for a license in the manner provided in this article for an 
initial application, except that the Commissioner shall not be required to cause 
the rendering plant and equipment of the applicant to be inspected by the com- 
ae until the expiration of thirty days from the date of revocation. (1953, 
Che/824) 


§ 106-168.14. Collectors subject to certain provisions.—Any collec- 
tor, as defined in this article, shall be subject to the provisions of subdivision (5) 
and subdivision (6) of G. S. 106-168.8 and the provisions of G. S. 106-168.9, and 
ca ae and regulations adopted by the Commissioner pursuant thereto. (1953, 
(Cpe Vy 


§ 106-168.15. Violation a misdemeanor.—Any person conducting ren- 
dering operations or collecting raw material in violation of the provisions of 
this article shall be guilty of a misdemeanor and shall, upon conviction, be punished 
in the discretion of the court. (1053) Gareca 


ARTICLE 15, 
Inspection of Meat and Meat Products by Counties and Cities. 


§ 106-169. Inspection; meat stamped as approved or condemned.— 
All persons, firms, or corporations engaged in the business of operating a meat 
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packing plant or plants within the State of North Carolina where more than 
one thousand beef cattle are slaughtered per annum, or more than ten thousand 
hogs or swine are slaughtered per annum, or more than five hundred sheep are 
slaughtered per annum shall have the meat or beef of said slaughtered cattle in- 
spected by a veterinary surgeon duly licensed by the State of North Carolina; 
said inspector shall be elected by the governing body of the municipal cor- 
poration wherein said packing plant or plants is or are situated, or, if said 
packing plant be not situated within a municipal corporation, then by the board 
of county commissioners of the county wherein said packing plant is situated. 
Said inspector shall condemn all meats found to be unfit for human consumption. 
Said inspector shall cause all meats so condemned either to be destroyed 
or put to some use which shall not be dangerous for the public health. Each 
and every piece of meat or beef not condemned by said inspector shall be stamped 
by him in the usual manner ; the stamp to be used to stamp said meat or beef shall 
bear the following words: “North Carolina State Meat Inspection—Approved 
(insert name of inspector), Inspector.” All meat or beef condemned by said in- 
spector shall be stamped by a similar stamp, except that the word “condemned” 
shall be inserted thereon instead of the word “approved.” (Ex. Sess. 1924, 
onl lari.) 


Local Modification—Rowan and city of 
Salisbury: 1953, c. 594, s. 2. 

Cross Reference.—As to veterinaries, li- 
censing, etc., generally, see §§ 90-179 et 
seq. 

Editor’s Note.——For a discussion of meat 


inspection, the right to destroy, due proc- 
ess of law, and damages for the destruction 
of meat which was really fit for human 
consumption, see 3 N. C. Law Rev. 27. 
The act is summarized in 3 N. C. Law 
Rev. 149. 


§ 106-170. Fees for inspection.—The charges for said inspection shall 
be as follows: Twenty-five cents for each and every beef cattle or cow inspected ; 
ten cents for each and every hog inspected, and ten cents for each and every sheep 
inspected ; ten cents for each and every veal calf inspected; no further inspection 
shall be necessary within the State except such inspection as is provided for in S$ 
106-120 to 106-145. No further or other inspection charges for the inspection of 
meat or beef inspected as provided herein shall be made within the State. (it 
pcssstoa¢, a8 lsh 2519251) 311) 


§ 106-171. Veterinary not available; who to inspect.—Should no 
regularly licensed veterinary surgeon be available for the purposes of this article, 
then the duties provided herein to be performed by said inspector shall be per- 
formed by some competent person to be elected by the governing body of the 
municipal corporation wherein said packing plant is located, or if said packing 
plant be not located within a municipal corporation, then by the board of county 
commissioners of the county wherein said packing plant is located. (ix Sess 


1924, c. 11, s. 3.) 


§ 106-172. Collection of fees; remuneration of inspector.—The fees 
or inspection charges herein provided for shall be collected by the municipal 
corporation wherein said packing plant is located, or if said packing plant be not 
located within a municipal corporation, then by the board of county commissioners 
of the county wherein said plant is located; said fees or charges so collected shall 
be placed in the general fund of the municipal corporation or county collecting 
the same; the salary or remuneration of the inspector shall be fixed and paid by 
the municipal corporation or county by which said inspector is elected. (bx 
mess. 1924, c/ 11).s. 4.) 


§ 106-173. Slaughterhouses, etc., under federal inspection, exempt 
from provisions of State inspection laws.—The provisions of §§ 106-159 to 
106-172 shall not be applicable to any slaughterhouse or meat packing plant, or 
any person, firm or corporation engaged in the business of the operation thereof, 
where such slaughterhouse or meat packing plant is operated under federal in- 
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spection pursuant to the provisions of the Meat Inspection Act of the United 
States, approved March 4, 1907, as amended. (1939, c. mee FD) 


ARTICLE 5A, 
Meat Grading Law. 


§ 106-173.1. Short title——The short title of this article shall be “The 
North Carolina Meat Grading Law.” (1951, c. 1030, s. 1.) 


§ 106-173.2. Definitions.—For the purpose of this article, the following 
words, names and terms shall be construed respectively as follows: 

(1) “Commissioner” means Commissioner of Agriculture of North Carolina. 

(2) “Distributor” means any person, firm or corporation engaged in selling, 
handling or distributing meat. 

(3) “Grader” means any person holding a grader’s permit. 

(4) “Grader’s permit” means authority granted by the Commissioner to 
any person to grade meat in any plant or for any distributor holding 
a plant or distributor’s permit. 

(5) “Meat” means beef, lamb or pork. 

(6) “Plant” means any person, firm or corporation engaged in slaughter- 
ing, packing or processing meat. 

(7) “Plant or distributor’s permit’ means authority granted by the Com- 
missioner to produce, handle, sell or distribute meat which is graded 
according to the provisions of this article. (1951, c. 1030, s. 2.) 


§ 106-173.3. Program inaugurated. — The Department of Agriculture 
shall inaugurate and conduct a program for the grading of meat which is 
slaughtered, processed or distributed in this State. (1951, c. 1030, s. 3.) 


§ 106-173.4. Program shall be voluntary.—No plant or distributor is 
required to participate in this program, but any plant or distributor may partic- 
ipate so long as said plant or distributor meets the requirements for a permit as 
provided by this article and continues to comply with those and other require- 
ments which may be promulgated by the Board of Agriculture. (1951, c. 1030, 
s. 4.) 


§ 106-173.5. Issuance of plant or distributor’s permits. — (a) Any 
plant which produces satisfactory evidence to the Commissioner that it holds a 
grade-A health rating by the North Carolina Department of Public Health, both 
as to its plant proper and surrounding premises, and that it has the facilities to 
provide for both ante and post-mortem inspection of meat by a veterinarian 
or some other person acting under the supervision of a veterinarian, shall, upon 
application to the Commissioner, and the payment of a fee of one dollar ($1.00), 
be issued a plant or distributor’s permit to grade meat as provided by this article. 

(b) Any distributor who produces satisfactory evidence to the Commissioner 
that the meat which is handled by him is slaughtered, processed or produced under 
conditions which would satisfy the requirements set out in subsection (a) of this 
section shall, upon the payment of one dollar ($1.00), be issued a plant or dis- 
tributor’s permit to grade meat as provided by this article. (1951, c. 1030, s. 5.) 


§ 106-173.6. Revocation of plant or distributor’s permit.—Any plant 
or distributor’s permit may be revoked or suspended by the Commissioner if the 
holder of such permit fails to continue to comply with the requirements for 
obtaining such permit, or any other rules, regulations and standards of the 
Department of Agriculture or any law of this state relating to the handling of 
meat, but no permit shall be revoked without due notice to the holder thereof and 
an opportunity for the holder to be heard. (1951, c. 1030, s. 6.) 


§ 106-173.7. Grader’s permits.—A grader’s permit, subject to the pro- 
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visions of this article shall be issued by the Commissioner when sufficient proof 
is presented to him to satisfy him that the person applying for such permit is of 
good moral character and has had sufficient training and experience to qualify 
him to grade meat, and when such applicant has paid to the Department of Agri- 
culture the sum of one dollar ($1.00). (1951, c. 1030, s. 7) 


§ 106-173.8. Revocation of grader’s permit.—Any grader’s permit 
shall be revoked or suspended when it shall appear to the Commissioner that 
the holder of such permit has violated any rule, regulation or standard of the 
Department of Agriculture or any law of North Carolina relating to the handling 
of meat, but no permit shall be revoked without proper notice to the holder thereof 
and an opportunity for him to be heard. (1951, c. 1030, s. 8.) 


§ 106-173.9. Supervision of program.—The Department of Agriculture, 
upon receiving a request from a plant holding a plant permit, shall inaugurate 
and supervise a grading program for said plant. (1951, c. 1030, s. 9.) 


§ 106-173.10. Grades.—Each plant or distributor holding a plant or dis- 
tributor’s permit and participating in a meat grading program authorized by 
this article shall cause all graded meat handled by it to be classified in the following 
grades: “prime”, “choice”, “good’’, “commercial”, “cutter”, “utility” and ‘‘can- 
ner’. These designations may be made only by a person holding a grader’s per- 
mit and the standards of quality which are required to make up these grades shall 
be the same as those used by the federal meat grading agency to classify meats 
in these same grades. (1951, c. 1030, s. 10.) 


§ 106-173.11. All meat to be stamped.—Each plant or distributor hold- 
ing a plant or distributor’s permit shall, after a grader has determined the grade 
of any piece of meat handled by said plant or distributor, cause to be stamped on 
that piece of meat the grade name, the letters “N. C. D. A.” and a letter, number 
or symbol to be assigned by the Department of Agriculture in order to identify 
the plant or distributor handling that piece of meat. (1951, c. 1030, s. 11.) 


§ 106-173.12. Roller stamps to be rented.—Each plant or distributor 
holding a plant or distributor’s permit shall obtain from the North Carolina 
Department of Agriculture one or more sets of roller stamps and shall pay a 
rental fee not in excess of the amount required to procure and supply these 
stamps. These roller stamps shall remain the property of the Department of 
Agriculture and shall be returned to the Department of Agriculture upon the 
suspension or revocation of the plant or distributor’s permit or upon the request 
of the Commissioner. (1951, c. 1030, s. 12.) 


§ 106-173.13. Roller stamps, contents of.—These roller stamps shall 
, contain the letters “N.C. D. A.” and a number, letter or other symbol to identify 
the plant or distributor using said stamp. The stamps shall also contain the 
words “prime”, “choice”, “good”, “commercial”, “utility”, “cutter” and “can- 
ner” respectively. (1951, c. 1030, s. 13.) 


§ 106-173.14. Reports by plants or distributors.—Plants or distribu- 
tors holding meat grading permits shall make reports regarding the number of 
animals slaughtered, number of animals graded, the grades within which these 
animals were classified and the origin of these animals, and such other information 
as the Commissioner may deem proper. These reports shall be filed when re- 


quested by the Commissioner and on the forms to be supplied by him. (1951, c. 
1030, s. 14.) 


§ 106-173.15. Fees.—The Commissioner is authorized to establish a uni- 
form system of fees to be charged by the Department of Agriculture and these 
fees shall be charged for services performed in the administration of this article. 


(1951, c. 1030, s. 15.) 
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§ 106-173.16. Rules and regulations; violation of article or regu- 
lations a misdemeanor.—The Board of Agriculture is authorized, after public 
hearing following due public notice, to promulgate such rules, regulations, defini- 
tions and standards as may be necessary to carry out the provisions of this 
article. The violation of any of the provisions of this article, or any of the rules 
and regulations promulgated hereunder, shall constitute a misdemeanor and shall 
be punished in the discretion of the court. (1951, c. 1030, s. 16.) 


ARTICLE 16. 
Bottling Plants for Soft Drinks. 


§ 106-174. Specifications of places of manufacture and sale.—Every 
building or room used for the manufacture, bottling or preparation for sale of any 
soft drink shall be properly lighted and ventilated, and shall have floors of some 
material which can be flushed and washed clean with water. All manufacturing 
or bottling of soft drinks shall be conducted with due regard for the purity and 
wholesomeness of the product therein produced. (1935, c. 372, s. 1.) 


§ 106-175. Soft drink defined.—The term “soft drink” as used herein 
shall include all soda waters, orangeade, root beers, and similar beverages, car- 
bonated or otherwise, or ingredients used in the preparation of same. (1935, c. 


S/2tiShezs) 


§ 106-176. Establishment and equipment kept clean; containers 
sterilized.—The floors, walls, ceilings, furniture, receptacles, implements, and 
machinery of every establishment where soft drinks are manufactured, bottled, 
stored, sold, or distributed shall at all times be kept in a clean, sanitary condition; 
all vessels, receptacles, utensils, tables, shelves, and machinery used in moving, 
handling, mixing, or processing must be thoroughly cleaned daily, all bottles and 
other containers used must be sterilized in caustic soda or alkali solution in not 
less than three per cent alkali or other solution of the equivalent sterilizing 
effect as prescribed by the rules and regulations adopted by the Board of Agri- 
culture 01935) 10795/72."Sy bel O37ec. ole 

Editor’s Note.—The 1937 amendment in- 
serted the words “or other solution of the 
equivalent sterilizing effect.” 


§ 106-177. Protection from contamination.—Soift drinks in the process 
of manufacture, preparation, bottling, storing, or distribution must be pro- 
tected from flies, other insects and filthy products, and, as far as may be neces- 
sary, from all other foreign or injurious contamination. (1935, c. 372, s. 4.) 


§ 106-178. Refuse removed daily.—All refuse and other waste products 
subject to decomposition and decay incident to the manufacture, preparation, 


storing, selling, or distribution of soft drinks must be removed from the plant 
daily. (1935, "ew3 7/2) serene) 


§ 106-179. Syrup room screened.—The doors, windows and other open- 
ings of the syrup room used for the preparation of soft drinks by bottling estab- 
lishments shall be fitted with wire screens of not coarser than fourteen-mesh wire 
gauze and the door or doors shall be fitted with self-closing screens. (1935, c. 


5/24: ) 


§ 106-180. Washroom and toilet.—Every bottling establishment shall be 
provided with washroom, and, if a toilet is attached, it must be of sanitary con- 
struction, and such toilét shall be separate and apart from any room used for the 
manufacture or bottling of soft drinks. (1935, c. 372, s. 7.) 


§ 106-181. Use of deleterious substances prohibited. — The use of 
102 


§ 106-181.1 Cu. 106. AcricuLtTuRE—FaArM Propucts § 106-187 


soap bark or any other substance deleterious to health in soft drinks is prohibited. 
(UGS 5) feats 725 si Syeloso rer 271)7sF 1k) 
Editor’s Note. — The 1955 amendment 
deleted the former labeling requirement, 
which as amended is now § 106-181.1. 


§ 106-181.1. Labeling.—The bottle or container in which a soft drink is 
sold must bear the name of the product and the name and address of the manu- 
facturer or jobber. (1935, c. 372, s. 8; 1955, c. 271, s. 2.) 

Cross Reference.—See note to § 106-181. 


§ 106-182. Enforcement by Commissioner of Agriculture; inspec- 
tors; obstruction a misdemeanor.—lIt shall be the duty of the Commissioner 
of Agriculture to enforce the provisions of this article. The food inspectors or 
experts of the Department of Agriculture shall have authority, during business 
hours, to enter, for the purpose of inspection, all buildings or rooms used for the 
manufacture, bottling or handling of soft drinks, and to examine the condition of 
same, including products before and after manufacture, machinery and all imple- 
ments used; and any person who shall hinder or prevent any inspector or expert 
of the Department in the performance of his duty in connection with this article 
shall be guilty of a violation thereof. (1935, c. 372, s. 9.) 


§ 106-183. Violation of article a misdemeanor.—Any person who shall 
violate any of the provisions of this article shall be guilty of a misdemeanor, and 
upon conviction thereof shall be fined not to exceed twenty-five dollars for the first 
offense, and for each subsequent offense in the discretion of the court. (1935, 


c. 372, s. 10.) 


§ 106-184. Bottler’s inspection fee.—For the purpose of defraying ex- 
penses incurred in the enforcement of the provisions of this article, the owner, pro- 
prietor, or operator of each bottling plant or place where soft drinks are made or 
bottled operated in this State shall pay to the Commissioner of Agriculture an 
inspection fee of ten dollars during the month of June of each year or before any 
such bottling plant shall be operated thereafter. (1935, c. 372, s. 11.) 


ArTIcLE 17. 
Marketing and Branding Farm Products. 


§ 106-185. Establishment of standard packages, etc., authorized. 
—The purpose of this article is to give authority to investigate marketing condi- 
tions and to establish and maintain standard grades and packages and State brands 
for farm and horticultural crops and animal products. The term “farm products” 
as used hereafter in this article shall be construed to mean any or all of the crops or 
products named above in this section. (1919, c. 325, s. 1; C. S., s. 4781; 1921, 
c. 140.) 


§ 106-186. Power to employ agents and assistants. — The Board of 
Agriculture is charged with the execution of the provisions of this article, and has 
authority to employ such agents and assistants as may be necessary, fix their com- 
pensation and define their duties, and may require bonds in such amount as they 
may deem advisable, conditioned upon the faithful performance of duties by any 


employee or agent. (1919, c. 325, s. 2; C. S., s. 4782.) 


§ 106-187. Board of Agriculture to investigate marketing of farm 
products.—It shall be the duty of the Board of Agriculture to investigate the 
subject of marketing farm products, to diffuse useful information relating thereto, 
and to furnish advice and assistance to the public in order to promote efficient and 
economical methods of marketing farm products, and authority is hereby given to 
gather and diffuse timely information concerning the supply, demand, prevailing 
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prices, and commercial movement of farm products, including quantities in com- 
mon and cold storage, and may interchange such information with the United 
States Department of Agriculture. (AOL C325, Saocke. ose 4783.) 


§ 106-188. Promulgation of standards for receptacles, etc.—After 
investigation, and from time to time as may be practical and advisable, the Board 
shall have authority to establish and promulgate standards of opened and closed 
receptacles for, and standards for the grade and other classification of farm prod- 
ucts, by which their quantity, quality, and value may be determined, and prescribe 
and promulgate rules and regulations governing the marks, brands, and labels 
which may be required for receptacles for farm products, for the purpose of show- 
ing the name and address of the producer or packer; the quantity, nature and 
quality of the product, or any of them, and for the purpose of preventing decep- 
tion in reference thereto, and for the purpose of establishing a State brand for any 
farm product produced in North Carolina: Provided, that any standard for any 
farm product or receptacle therefor, or any requirement for marking receptacles 
for farm products, now or hereafter established under authority of the Congress of 
the United States, shall forthwith, as far as applicable, be established or prescribed 
and promulgated as the official standard or requirement in this State: Provided, 
that no standard established or requirement for marking prescribed under this 
article shall become effective until the expiration of thirty days after it shall have 
been promulgated. (1919, c. 325, s. 4: C. S., s. 4784.) 


§ 106-189. Sale and receptacles of standardized products must con- 
form to requirements.—Whenever any standard for the grade or other classi- 
fication of any farm product becomes effective under this article no person there- 
after shall pack for sale, offer to sell, or sell within this State any such farm prod- 
uct to which such standard is applicable, unless it conforms to the standard, sub- 
ject to such reasonable variations therefrom as may be allowed in the rules and 
regulations made under this article: Provided, that any farm product may be 
packed for sale, offered for sale, or sold, without conforming to the standard for 
grade or other classification applicable thereto, if it is especially described as not 
graded or plainly marked as “Not graded.” The Board of Agriculture, or the 
Commissioner of Agriculture, and their authorized agents, are authorized to is- 
sue ‘‘stop sale” orders which shall prohibit further sale of the products if they 
have reason to believe such products are being offered, or exposed, for sale in vio- 
lation of any of the provisions of this article until the law has been complied with 
or said violations otherwise legally disposed of. 

Whenever any standard for an open or closed receptacle for a farm product 
shall be made effective under this article no person shall pack for sale in and de- 
liver in a receptacle, or sell in and deliver in a receptacle, any such farm product 
to which such standard is applicable, unless the receptacle conforms to the stand- 
ard, subject to such variations therefrom as may be allowed in the rules and reg- 
ulations made under this article, or unless the receptacle be of a capacity twenty- 
five per cent less than the capacity of the minimum standard receptacle for the 
product: Provided, that any receptacle for such farm product of a capacity within 
twenty-five per cent of, or larger than, the minimum standard receptacle for the 
product may be used if it be specifically described as not a standard size, or be 
conspicuously marked with the phrase, “Not standard size,” in addition to any 
other marking which may be prescribed for such receptacles under authority given 
by this article. 

Whenever any requirement for marking a receptacle for a farm product shall 
have been made effective under this article no person shall sell and deliver in this 
State any such farm product in a receptacle to which such requirement is appli- 
cable unless the receptacle be marked according to such requirements. (1919, 
e/ $25,798.15; (C. S.s. 4785 01943) c 483.) 

Editor’s Note. — The 1943 amendment graph. For comment on the amendment, 
added the last sentence of the first Ppara- see 21 N. C. Law Rev. 329. 
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§ 106-190. Inspectors or graders authorized; revocation of license. 
—The Board is authorized to employ, license, or designate persons to inspect 
and classify farm products and to certify as to the grade or other classification 
thereof, in accordance with the standards made effective under this article, and 
shall fix, assess and collect, or cause to be collected, fees for such services. When- 
ever, after opportunity for a hearing is afforded to any person employed, licensed, 
or designated under this section, it is determined that such person has failed to 
classify farm products correctly in accordance with the standards established there- 
for under this article, or has violated any provision of this article, or of the rules 
and regulations made hereunder, the Board may suspend or revoke the employ- 
ment, license, or designation of such person. Pending investigation the person 
in charge of this work may suspend or revoke any such appointment, license, or 
designation temporarily without hearing, GOT ve. 1325s: 6:4 By 14786.) 


§ 106-191. Appeal from classification.—The owner or person in posses- 
sion of any farm product classified in accordance with the provisions of this article 
may appeal from such classification under such rules and regulations as may be 


Prescribede (vic. S205 7 Oo e787" | 


§ 106-192. Certificate of grade prima facie evidence.—A certificate 
of the grade or other classification of any farm product issued under this article 
shall be accepted in any court of this State as prima facie evidence of the true 
grade or other classification of such farm product at the time of its classification. 
CV Ie OL 2y She Oro, Sha.) 


§ 106-193. Unwholesome products not classified; health officer 
notified.—Any person employed, licensed, or designated shall neither classify 
nor certify as to the grade or other classification of any farm product which, in 
his judgment, is unwholesome or unfit for food of man or other animal. If, in 
the performance of his official duties, he discovers any farm product which is un- 
wholesome or unfit for food of man or for other animal for which it is intended, he 
shall promptly report the fact to a health officer of the State or of any county or 
municipality thereof. (1919, c. 325, s. 9; C. S., s. 4789.) 


§ 106-194. Inspection and sampling of farm products authorized. 
—Agents and employees are authorized from time to time to ascertain the amount 
of any farm products in this State, to inspect the same in the possession of any 
person engaged in the business of marketing them in this State, and to take sam- 
ples of such products. In carrying out these purposes agents and employees are 
authorized to enter on any business day, during the usual hours of business, any 
storehouse, warehouse, cold storage plant, packing house, stockyard, railroad yard, 
railroad car, or any other building or place where farm products are kept or stored 
by any person engaged in the business of marketing farm products. (1919, c. 325, 
Peete Ce Sie. A790.) 


§ 106-195. Rules and regulations; how prescribed. —’The Board of 
Agriculture is authorized to make and promulgate such rules and regulations as 
may be necessary to carry out the provisions of this article. Such rules and reg- 
ulations shall be made to conform as nearly as practicable to the rules and regula- 
tions of the Secretary of Agriculture of the United States, prescribed under any 
act of Congress of the United States relating to the marketing of farm products. 


Stern fate Ge So 4/01 


§ 106-196. Violation of article or regulations a misdemeanor.—Any 
person who violates any provision of this article, or of the rules and regulations 
made under the article for carrying out its provisions, or fails or refuses to comply 
with any requirement thereof, or who wilfully interferes with agents or employees 
in the execution, or on account of the execution, of his or their duties, shall be 
guilty of a misdemeanor. Any person convicted of a misdemeanor under this ar- 
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ticle shall be punished by a fine of not more than one hundred dollars, or by im- 
prisonment in the county jail for not more than thirty days, or by both in the dis- 
cretion of the ‘court.1(1919, ici325mssr 13,14; CA Sis. 4792:) 


ARTICLE 18. 
Shipper’s Name on Receptacles. 


§ 106-197. Shipping fruit or vegetables not having grower’s or 
shipper’s name stamped on receptacle a misdemeanor.—Any person or 
persons, firm or corporation selling or offering for sale or consignment any barrel, 
crate, box, or other case, package or receptacle containing any berries, fruit, mel- 
ons, potatoes, vegetables, truck or produce of any kind whatsoever, to be shipped 
to any point within or without the State, without the true name of the grower or 
packer either written, printed, stamped or otherwise placed thereon in distinct and 
legible characters, shall be guilty of a misdemeanor and fined not exceeding fifty 
dollars or imprisoned not exceeding thirty days. This section shall not apply to 
railroads, express companies and other transportation companies selling or offer- 
ing for sale for transportation or storage charges or any other charges accruing to 
said railroads, express companies or other transportation companies any barrel, 
crate, box, or other case, package or receptacle containing berries, fruit, melons, 
potatoes, vegetables, truck or produce. (1915, c. 193; C. S., s. 5087. ) 


ARTICLE 19. 
Trademark for Standardized Farm Products. 


§ 106-198. Adoption, design and copyright of trademark, etc.—The 
Board of Agriculture shall adopt an official trademark, brand, or label, the design 
of which shall incorporate the words “Tar Heel” superimposed on an outline map 
of North Carolina, to identify North Carolina farm products of grade and quality 
in keeping with standards to be set up by the Board governing its use. The Board 
of Agriculture shall cause this trademark to be copyrighted to prevent imitation 
and infringement. (1941, c. 155, s. 1.) 


§ 106-199. Regulation of use of trademark.—The trademark may be 
used only in the manner prescribed by the Board of Agriculture and under the 
rules and regulations to be laid down by the Board for its protection and use, and 
only on products meeting the quality, condition, pack and grade standards pre- 
scribed by the Board consistent with §§ 106-185 to 106-196. No person, firm or 
corporation shall use this trademark on any product until the official inspection 
service of the Department of Agriculture certifies that the product meets the re- 
quirements of quality, condition, pack and grade standard set up by the Board for 
the product. (190410 chil555isa2) 


§ 106-200. License for use of trademark.—Growers, handlers, shippers 
or processors may procure a license to use the trademark on standardized products 
by applying to the Commissioner of Agriculture. The Commissioner may investi- 
gate the integrity and business methods of each applicant and may refuse licenses 
to applicants whose use might endanger the reputation of the trademark. The 
Commissioner may suspend, revoke or cancel the license of any user who violates 
the terms of his license or of any rule or regulation of the Board concerning its 
use. The Board of Agriculture may charge reasonable and uniform fees for the 
issuance of these licenses and for the use of the trademark by these licensees, and 
shall use these revenues to apply on the cost of administering this article and to 
carry out a program of merchandising and advertising for standardized identified 
North Carolina farm products. (1941, c. 155, s. 3.) 


§ 106-201. Licensing of providers of approved designs; furnishing 
list of growers, etc.—To facilitate the procurement of tags, labels, packages, 
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bags or containers properly designed and constructed to display the official North 
Carolina State trademark, the following regulations shall be established: 

(1) Manufacturers or distributors of tags, labels, packages, bags or con- 
tainers shall apply to the Commissioner of Agriculture for a pro- 
vider’s license, and shall submit samples or designs of such tags, 
labels, packages, bags or containers for the Commissioner’s approval 
as to their construction, adaptability and practicability for the use 
planned. The Commissioner shall license manufacturers or distribu- 
tors of approved designs as approved providers of such articles, sub- 
ject to rules, regulations and a reasonable license fee to be prescribed 
by the Board of Agriculture. 

(2) No such license shall be issued until the provider agrees to furnish such 
trademarked supplies only to persons, partnerships or corporations 
within the State licensed to use the trademark. The approved pro- 
vider shall immediately report to the Commissioner of Agriculture, 
on blanks provided for that purpose, each sale and shipment of such 
authorized supplies, the name of the purchaser, the quantity and 
type of supplies sold, and the point to which it was shipped or de- 
livered. The Commissioner shall furnish approved providers with 
current lists of growers, shippers, handlers or processors licensed to 
use the North Carolina trademark. 

(3) The Commissioner of Agriculture may suspend, revoke or cancel licenses 
of approved providers for violation of any of the terms of this li- 
cense, in which case equitable arrangements will be made for disposal 
of manufactured goods in stock. (1941, c. 155, s. 4.) 


§ 106-202. Violation made misdemeanor.—Any person, firm or corpo- 
ration who knowingly violates any of the provisions of this article or any of the 
rules and regulations promulgated under it by the Board of Agriculture, shall be 
guilty of a misdemeanor and, upon conviction, shall be punished by a fine of not 
more than five hundred dollars ($500.00) or by imprisonment for not more than 
one year, or both, for each offense. (1941, c. 155, s. 5.) 


ArTICLE 20. 
Standard Weight of Flour and Meal. 
§§ 106-203 to 106-209: Repealed by Session Laws 1945, c. 280, s. 2. 


Cross Reference.—As to act establishing 
uniform weights and measures generally, 
see §§ 81-1 to 81-22. 
ARTICLE 21; 


Artificially Bleached Flour. 


§ 106-210. Collection and analysis of samples; publication of re- 
sults.—For the purpose of regulating the labeling and sale of artificially bleached 
flour, the Board of Agriculture shall cause inspection to be made from time to 
time, and samples of flour offered for sale in the State obtained, and shall cause 
same to be analyzed or examined by the State food chemist or other experts of 
the Department of Agriculture for the purpose of determining if same has been 
artificially bleached or sold in violation of this article. The Board of Agriculture 
is hereby authorized to make such publication of the results of the examination, 
analysis and so forth as they may deem proper. (1917, c. 249, s. 1; C. S., s. 4801.) 


§ 106-211. Entry to secure samples.—The food inspectors of the De- 
partment of Agriculture shall have authority, during business hours, to enter all 
stores, warehouses, and other places where food products are stored or offered 
for sale for the purpose of inspection and obtaining samples of same. (1915, c. 
215, 6.2% Glow SP 4802.) 
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§ 106-212. Commissioner to notify solicitor of violations and certify 
facts.—If it shall appear from such inspection or examination or both that any 
of the provisions of this article have been violated, the Commissioner of Agricul- 
ture shall certify the facts to the solicitor in the district in which the violation was 
committed, and furnish that officer with the facts in the case, duly authenticated 
by the expert, under oath, who made the examination. (1915, c. 278, s. 3; C. S., 


s, 4803.) 


§ 106-213. Label for artificially bleached flour.—Flour artificially 
bleached with nitrogen peroxide or chlorine or any other agent, when offered for 
sale in North Carolina, shall have plainly marked or printed in a conspicuous place 
on the sack, barrel, or other package, in letters not smaller than five-eighths of 
an inch in size, the legend: “Artificially Bleached.” (1915, c. 278, s. 4; C. S., 
s. 4804. ) 


§ 106-214. Statement required to be filed before sale.—Before any 
artificially bleached flour shall be offered for sale in this State the manufacturer, 
dealer, agent, or person who causes it to be sold or offered for sale, by sample or 
otherwise, within this State shall file with the Commissioner of Agriculture a 
statement that it is desired to offer such bleached flour for sale in North Carolina, 
and the name of the manufacturer or jobber and the brand name of the flour if 


it-has such. (1915, ¢..2/Gjgemeos C..'S:, s.4805s) 


§ 106-215. Inspection fee for registering brands.—For the purpose of 
defraying expenses incurred in the enforcing of the provisions of this article, for 
each and every separate brand of artificially bleached flour registered and before 
being offered for sale in the State, the manufacturer, dealer, or agent register- 
ing same shall pay to the Commissioner of Agriculture an inspection fee of fifteen 
dollars, and during the month of January in each year, or before such flour is 
offered for sale in the State, said fees to be used by the Board and Commissioner 
of Agriculture for executing the provisions of this article. (1917, c. 249, s. 2; 


C. S., s. 4806.) 


§ 106-216. Violation of article a misdemeanor.—Any person or per- 
sons, firm or corporation, by himself or agent, who shall sell, offer for sale, or 
have in his possession with intent to sell any artificially bleached flour not labeled 
or branded as required in § 106-213, or who shall violate any of the provisions of 
this article, shall be guilty of a misdemeanor, and for such offense, upon conviction 
of same, shall be fined not to exceed fifty dollars for the first offense and for each 
subsequent offense not to exceed one hundred dollars, or be imprisoned not to 
exceed six months, or both, in the discretion of the court. (1915, c. 278, s. 7: C. 
S., s. 4807.) 


§ 106-217. Forfeiture for unauthorized sale; release from forfeiture. 
—The flour offered for sale in violation of this article shall be subject to seizure, 
condemnation, and sale by the Commissioner of Agriculture, as is provided for the 
seizure, condemnation, and sale of commercial fertilizers ; and the proceeds there- 
of, if sold, less the legal costs and charges, shall be paid into the treasury for use 
in executing the provisions of this article: Provided, that the Commissioner of 
Agriculture may, in his discretion, for the first offense, order the release of the 
flour seized, upon payment by the owner of the flour of the expenses incurred by 
the Department in the seizure of the same, and upon compliance with the re- 
quirements of this article, when it shall appear to the Commissioner that said 
owner did not intend to violate the law. (1915, c. 278, s. 7: C. S., s. 4808.) 


§ 106-218. Seller to furnish samples on payment.—Every person who 
offers for sale or delivers flour to a purchaser shall, within business hours, and 
upon tender or payment of the selling price, furnish a sample of flour as demanded, 
to any person duly authorized by the Board of Agriculture to secure same, and 
who shall apply for such sample. (1915, c. 278, s. 8; C. S., s. 4809.) 
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§ 106-219. Refusing samples or obstructing article a misdemeanor. 
—Any manufacturer or dealer who refuses to comply, upon demand, with the 
requirements of § 106-218, or any person who shall willfully impede, hinder, or 
otherwise prevent or attempt to prevent, any chemist or inspector in the per- 
formance of his duty in connection with this article, shall be guilty of a misde- 
meanor, and upon conviction be fined not less than ten dollars and not more than 
one hundred dollars, or imprisoned, in the discretion of the coutt. MOL aC 2/ 8, 
Bates AG cim., 84810.) 

ARTICLE 21A. 


Enrichment of Flour, Bread, Corn Meal and Grits. 


§ 106-219.1. Title of article.—This article may be cited as “The North 
Carolina Flour, Bread, and Corn Meal Enrichment Act.” (1945, c. 641, s. 1.) 
Editor’s Note. — For comment on act 


from which this article was codified, see 23 
N. C. Law Rev. 344. 


§ 106-219.2. Definitions.—For the purpose of this article: 

(1) “Commissioner” means the Commissioner of Agriculture; “Board” 
means the Board of Agriculture. 

(2) “Corn grits” means all types of corn grits intended for human consump- 
tion. 

(3) “Corn meal” means all types of corn meal intended for human consump- 
tion. 

(4+) “Enriched” means restored or brought up to content of vitamins and 
minerals as described in this article. 

(5) “Flour” (white flour) means the fine-grained product obtained from 
the milling of wheat, with or without leavening, bleaching, or other 
agents for similar purposes. The adjective “whole wheat” means the 
variety with no part of the wheat berry removed; “white” means the 
bolted or refined type with parts of the wheat berry removed; but 
the term “flour” shall not include flours such as specialty cake, pan- 
cake and pastry flours which are not used for bread, roll, bun or 
biscuit making. 

(6) “North Carolina Food, Drug and Cosmetic Act” refers to article 12 of 
this chapter. 

(7) “Person” includes individual, partnership, corporation, and association. 

(8) “White bread” means bread made of “white flour,” also rolls and biscuits 
of the bread-dough type; but shall not include the extensively 
sweetened, iced or cake type of product. (1945, c. 641, s. 2; 1955, 
G10Ss0 ese.) 

Editor’s Note. — The 1955 amendment 
rewrote subdivision (3) and inserted sub- 
division (2). 


ral 


§ 106-219.3. Required vitamins and minerals.—On and after the ef- 
fective date of this article, it shall be unlawful for any person to manufacture, 
mix, compound, sell or offer for sale in this State any products covered herein 
which do not contain the vitamins and minerals as prescribed in the following 
formulae: 

(1) White flour shall contain in each pound not less than two (2.0) and 
not more than two and five tenths (2.5) milligrams of vitamin B 
(thiamin) ; not less than one and two tenths (1.2) and not more 
than one and five tenths (1.5) milligrams of riboflavin; not less than 
sixteen (16.0) and not more than twenty (20.0) milligrams of niacin 
(nicotinic acid); not less than thirteen (13.0) and not more than 
sixteen and five tenths (16.5) milligrams of iron; except that self- 
rising flour shall contain, in addition to the above ingredients, not 
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less than five hundred (500) and not more than one thousand five 
hundred (1500) milligrams of calcium. 

(2) White bread shall contain in each pound not less than one and one 
tenth (1.1) and not more than one and eight tenths (1.8) milligrams 
of vitamin B (thiamin); not less than seven tenths (0.7) and not 
more than one and six tenths (1.6) milligrams of riboflavin; not 
less than ten (10.0) and not more than fifteen (15.0) milligrams of 
niacin (nicotinic acid) ; not less than eight (8.0) and not more than 
twelve and five tenths (12.5) milligrams of iron. 

(3) Corn meal and corn (hominy) grits shall contain in each pound not less 
than two (2.0) and not more than three (3.0) milligrams of vitamin 
B, (thiamine) ; not less than one and two tenths (1.2) and not more 
than one and eight tenths (1.8) milligrams of riboflavin; not less 
than sixteen (16.0) and not more than twenty-four (24.0) milligrams 
of niacin (nicotinic acid) ; not less than thirteen (13.0) and not more 
than twenty-six (26.0) milligrams of iron. 

(4) Enrichment may be accomplished by the addition of vitamins from a 
natural or synthetic source, or other harmless and assimilable en- 
riching ingredients which will accomplish the purpose of this article 
and will be acceptable under the North Carolina Food, Drug and 
Cosmetic Act. 

(5S) The enriching ingredients required under subdivisions (1), (2) and 
(3) of this section may be added in a harmless carrier which does 
not impair the enriched products; provided, 

a. That such carrier is used only in quantity necessary to effect 
uniform mixture in the finished products; 

b. That the concentration of enriching ingredients does not differ 
more than fifteen per cent (15%) between top and bottom of 
containers following subjection to normal handling and trans- 
portation; and 

c. That enriched grits be so stabilized that loss of vitamins and 
minerals from customary rinsing before cooking shall not ex- 
ceed ten per cent (10%). (1945, c. 641, s. 3; 1955, c. 630, 


es, 


Editor’s Note. — The 1955 amendment amendment. inserted subdivision (3) and 
deleted, after “flour” in line one of subdi- added the reference to subdivision (3) in 
vision (1), the words degerminated corn the second line of subdivision (5). 
meal, and degerminated hominy grits.” The 


§ 106-219.4. Products exempted.—The terms of this article shall not 
apply: 

(1) To white flour, corn meal and corn grits sold to bakers or other commer- 
cial secondary processors; provided, the purchaser furnishes to the 
seller an approved certificate of intent to use said flour, grits or corn 
meal solely in the production of the products covered in this article; 
or in the manufacture of legitimate products not covered by the pro- 
visions of this article. 

(2) To whole wheat flour or bread made from the entire wheat berry ; pro- 
vided, that flour or bread made from the whole wheat berry, or 
various parts thereof, mixed with white flour shall contain vitamins 
and minerals equal to that required for the respective enriched prod- 
ucts as defined in § 106-219.3 (1) and (2). 

(3) To the further enrichment of the products covered in this article when 
done so as to comply with standards and labeling requirements un- 
der the North Carolina Food, Drug and Cosmetic Act. 

(4) To products ground for the producer’s use from the producer’s grain; 
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provided, that such products shall become subject to this article when 
offered for sale. (1945, c. 641, s. 4; 1955, c. 630, s. 3.) 
Editor’s Note. — The 1955 amendment the words “degerminated grits and deger- 
substituted, in line one of subdivision (1), minated corn meal,” rewrote subdivision 
the words “corn meal and corn grits” for (2), and inserted subdivision (3). 


§ 106-219.5. Enforcement by Commissioner.—(a) The provisions of 
this article shall be enforced by the Commissioner of Agriculture, who is hereby 
directed, and he or his duly authorized agents shall have the authority to con- 
duct examinations and investigations and, for the purpose of inspection and col- 
lection of samples for analysis, to enter, during business hours, all mills, storages, 
or other establishments or vehicles where products covered in this article are, or 
upon reasonable grounds are believed to be processed, contained, transported or 
sold. 

(b) In the event that there be shortage or imminence of shortage of enriching 
ingredients required under § 106-219.3 (1) and (2), the Commissioner shall 
obtain the facts from all proper and authorized sources or from testimony pro- 
duced at public hearing and if findings show that the distribution of a food may 
be substantially impeded by enforcement, he shall immediately order suspension 
of such requirements as threaten distribution; provided, such suspension shall 


be revoked as soon as supplies of enriching ingredients are again available. (1945, 
Get es o;,) 


§ 106-219.6. Board authorized to make regulations; hearings. — 
The authority for promulgating regulations for the efficient enforcement of this 
article, and for bringing into force the provisions under § 106-219.3 (4) is here- 
by vested in the Board of Agriculture, and the Board is hereby authorized to 
make standards hereunder conform insofar as practicable, with interstate stand- 
ards. Actions under this section shall follow proper public notice and hearing. 
(1D497-C..O41, 0s, 581955" c2 030,052 4y) 

Editor’s Note. — The 1955 amendment 
substituted “(4)” for “(3)” in line two. 


§ 106-219.7. Violation a misdemeanor.—Any person who violates any 
of the provisions of this article shall be guilty of a misdemeanor and upon con- 
viction thereof shall be subject to a fine for each offense of not more than one 
hundred dollars ($100.00) or to imprisonment of not more than thirty days, 
or to both such fine and imprisonment. (1945, c. 641, s. 7.) 


§ 106-219.8. Application of article 12.—AlIl of the provisions of article 
twelve of this chapter, said article being entitled “Food, Drugs and Cosmetics,” 
as far as the same are pertinent shall be applicable to the foods, ingredients and 
substances defined in this article, and all of the remedies contained in said article 
twelve are hereby made available to the Commissioner, and to the Commissioner 
and the Board, for the enforcement of this article. (1945, c. 641, s. 8.) ; 


§ 106-219.9. Exemptions from article.—This article shall not apply to 
the delivery by a miller to a producer or owner of corn meal or corn grits, ground 
by the miller from the producer’s or owner’s corn for use in the producer’s or 
owner’s own home when the miller is paid in-corn for such milling service; how- 
ever, if said producer or owner desires the health benefit for his family and re- 
quests enrichment the miller is required by this article to enrich according to the 
hereinbefore mentioned standards. 

Nothing in this article shall prevent the manufacture and sale of plain or en- 
riched corn meal or grits when labeled as such; nor shall this article apply to corn 
raised, ground and consumed, within the borders of any county. 

The provision of this article shall not apply to grist mills operated by two or 
less employees. (1945, c. 641, s. 914; 1955, c. 630, ss. 414-514.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 
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ARTICLE 22. 
Inspection of Bakeries. 


§ 106-220. Sanitary condition of rooms; drainage; toilets.—Every 
room or other place occupied or used as a bakery for the preparation, production, 
storage, or display of bread, cakes, or other bakery products intended for sale 
for human consumption, shall be clean, properly lighted, and ventilated. The 
floors, walls, and ceilings of the rooms in which the dough or pastry is mixed, 
handled, or prepared for baking, or in which the bakery products or ingredients 
of such products are otherwise handled, stored, or displayed, shall be kept and 
maintained in a clean and sanitary condition. All openings into such rooms, 
including windows and doors, shall be properly screened to exclude flies. Every 
such bakery shall be provided with adequate drainage and suitable wash sinks. 
If a toilet or water closet is maintained in connection with such bakery, it must 
be of sanitary construction, and such toilet or water closet shall be well ventilated 
and kept in a sanitary condition. (1921, c. 173, s. 1; C. S., s. 7251(k).) 


§ 106-221. Tables, shelves and implements; refuse; sleeping rooms. 
—All tables, shelves, troughs, trays, receptacles, utensils, implements, and ma- 
chinery used in preparing, mixing or handling bakery products or the ingredients 
of same, must be thoroughly cleaned daily when in use, and kept in a clean, 
sanitary condition. All refuse, dirt, and waste matter subject to decomposition 
and decay incident to the production of bakery products must be removed from 
the bakery daily. The work rooms of bakeries, where bakery products are made, 
stored or displayed, shall not be used as sleeping or living rooms, and shall at all 
times be separate and closed from any such room. (1921, c. 173, s. 2; C. S., s. 


7251(1).) 


§ 106-222. Employees; sitting or lying on tables; cleanliness.—No 
employee or other person shall sit or lie upon any of the tables, troughs, shelves, 
etc., which are used for the dough or other bakery products. Before beginning 
the work of preparing or mixing the ingredients, or after using toilet or water 
closet, every person engaged in the preparation or handling of bakery products 
shall wash the hands and arms thoroughly, and for this purpose sufficient wash 
basins or sinks, together with soap and clean towels, shall be provided by the 
bakerywe(192 1G). 17s 6 Cr eee coc 


§ 106-223. Use of tobacco.—No person shall use tobacco in any form in 
any bakery or bread manufacturing plant where bread or other bakery products 
are-tmanttiactuted Orectored. Vleci ac mya, ic. ode oS Sf ZL aga 


§ 106-224. Ingredients and materials.—All ingredients used in the 
manufacture or making of bread or any other bakery products shall be pure 
and wholesome, and shall contain no substance that is poisonous or deleterious 
to health. All materials and ingredients used in bakery products shall be stored, 
handled, and kept in a way to protect them from spoilage and contamination, 
and no material shall be used which is spoiled or contaminated, or which may 
render the product unwholesome or unfit for food. (1921, c. 173, s. 4; C. S., 


s. 7251(0).) i 


_ § 106-225. Adulterants; stale products; infections.—No material or 
ingredient may be used which may deceive the purchaser, or which lowers or 
lessens the nutritive value of the product. No bread or other bakery products 
shall be sold or offered for sale for human food that has by age or otherwise 
become stale. All handling or sale of bread or other bakery products and all 
practices connected therewith shall be conducted so as to prevent the distribu- 
tion of contamination or diseases and so as to prevent the distribution of the 
bakery infection in bread commonly known as “rope” or other bakery infections. 
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No bread or other bakery products shall be returned by any dealer, restaurant, 
cafe or hotel keeper to bakery or distributor after same has been in stock where 
it may have been subject to contamination, and no bakery or distributor shall 
directly or indirectly accept any such bread or other bakery products or make 
any allowance for such products. (1921, c. 173, s. 5: C. S. s. 7251(p); 1925, 
c. 286.) 
Editor’s Note.—The last two sentences 
were added by the 1925 amendment. 


§ 106-225.1. Bakery products containing souvenirs, trinkets, etc., 
which may endanger consumers.—wNo bread or other bakery product shall 
contain or have in direct contact with it trinkets, metal objects, money, pictures, 
cardboard cutouts, balloons or other objects or materials, by way of souvenirs, 
premiums or otherwise, which may endanger consumers by contamination aris- 
ing from insanitation, from contact with printing inks, paints or other coatings, 
materials or substances which are not suitable for contact with food or which 
may in any way expose consumers to danger of injury because of biting into or 
swallowing such materials or objects: Except, that these provisions shall not 
be interpreted to prohibit the safe and proper use of such items as cake supports, 
decorations and trimmings or the placing of such objects as dishes and spoons 
in unfinished foods when this is done in a manner which in no way endangers 


consumers. (1949, c. 985.) 


§ 106-225.2. New bags or other new containers required for grain 
cereal products.—No person, firm, association, or corporation, and no flour, 
corn or other cereal mill, or the owner or operator of same, and no bakery or 
food processing establishment, or the owner or operator of same, shall do, or 
suffer or permit to be done, any of the following acts: 

(1) Sell or offer for sale any flour, corn meal, or other grain cereal prod- 
uct for human consumption which has _ been packed in bags or 
containers that have been previously used for any purpose, or 

(2) Use any except new bags or other new containers for the packing of 
flour, corn meal or other grain cereal products for human consump- 
tion, or 

(3) Import, ship, or cause to be shipped into the State of North Carolina 
any flour, corn meal or other grain cereal product for human con- 
sumption unless such products are packed in new bags or other new 
containers which have not been previously used, or 

(4) Use in foods for human consumption any flour, corn meal or other 
grain cereal product which has been packed in used bags or in other 
containers which have been previously used. (1949, c. 985.) 


§ 106-226. Department of Agriculture to enforce law; examination 
of plant and products.—It shall be the duty of the Department of Agriculture 
to enforce this article, and the Board of Agriculture shall cause to be made by 
the experts of the Department such examinations of plants and products named 
herein as are necessary to insure proper compliance with the provisions of this 
article. For the purpose of inspection, the authorized experts of the Depart- 
ment shall have authority, during business hours, to enter all bakeries or storage 
rooms where bakery products are made, stored, or kept, and any person who 
shall prevent or attempt to prevent any duly authorized expert in the perform- 
ance of his duty in connection with this article, shall be guilty of a violation of 
tree erticle, (C213 en 173. 8.' 6° CPS Ys. 7251 J, ) 


§ 106-227. Closing of plant; report of violation of article to solicitor. 
—If it shall appear from examination that any provision of this article has been 
violated, the Commissioner of Agriculture shall have authority to order the 
bakery or place closed until the law has been complied with. If the owner or 
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operator of same refuses or fails to comply with the law, the Commissioner shall 
then certify the facts in the case to the solicitor in the district in which the viola- 
tion was committed. (1921, c. 173, s. 7; C. S., s. 7251(r).) 


§ 106-228. Regulations; establishment; violation—The Board of 
Agriculture is authorized to establish such regulations, not in conflict with this 
article, as may be necessary to make provisions of this article effective, and to 
insure the proper compliance of same, and a violation of the regulations shall 


be deemed to be a violation of this article. (1921, c. 173, s. 8; C. S., s. 7251(s).) 


§ 106-229. Inspection fee.—For the purpose of defraying expenses in- 
curred in the enforcement of this article the owner or operator of each public 
bakery or bakery furnishing bakery products to the public operated in this State 
shall pay to the Commissioner of Agriculture during the month of May of each 
year, an inspection fee of ten dollars: Provided, that no inspection fee shall be 
required of farm women in North Carolina who make cakes and breads and sell 
the same on the home demonstration curb markets. (1921, c. 173, s. 9; C. S., 
SA/Z5U(E) 957 ce Z8 15) 

Editor’s Note. — The 1937 amendment 
added the proviso. 


§ 106-230. Violation of article a misdemeanor.—Any person, firm, or 
corporation who shall violate any of the provisions of this article shall be guilty 
of a misdemeanor, and upon conviction thereof shall be fined not to exceed 
twenty-five dollars for the first offense, and for each subsequent offense in the 
discretion of the court. (1921, c. 173, s. 10; C. S., s. 7251(u1).) 


§ 106-231. Inspectors.—The inspectors who shall carry out the provisions 
of this article shall be the same inspectors who shall be sent out by the Depart- 
ment of Agriculture to inspect bottling works and general food inspections. 


(1021 e 173, FSR Oa NOMS. es 200 ve) 


§ 106-232. Article supplemental to municipal ordinances.—Nothing 
in this article shall have the effect of repealing or rendering void ordinances upon 
this subject now in force in any municipality in North Carolina, but this article 
shall be construed to be supplemental and in addition thereto. (1921, c. 173, 
Swell; Grow se 725 L(y) 2) 

ARTICLE Zou 


Oleomargarine. 


§ 106-233. Definitions; singular or plural. — (a) The word “person” 
shall mean person, firm, or corporation, either principal or agent. 
(b) Any word used shall indicate the singular or plural as the case demands. 
(c) The word “oleomargarine” shall mean: All substance heretofore known 
as oleomargarine, oleo, oleomargarine oil, butterine, lardine, suine, and neutral; 
all mixtures and compounds of tallow, beef extracts, suet, lard oil, fish oil, 
or fish fat, vegetable oil, annato, and other coloring matter, intestinal fat and 
offal fat, if 
(1) Made in imitation or semblance of butter, or 
(2) Calculated or intended to be sold as butter or for butter, or 
(3) Churned, emulsified, or mixed in cream, milk, water, or other liquid 
and containing moisture in excess of one per centum of common salt. 
This section shall not apply to puff-pastry shortening not churned or emulsified 
in milk or cream, and having a melting point of one hundred and eighteen degrees 
Fahrenheit or more, nor to any of the following containing condiments or spices: 
salad dressings, mayonnaise dressings, or mayonnaise products. As used in this 
article, the term “oleomargarine” shall be deemed applicable to the food product 
known as margarine and any requirement herein contained for labeling or dis- 
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play of the word “oleomargarine” shall be deemed sufficiently complied with by 

the use of the word “margarine.” (1931, c. 229, s. 1; 1949, c. 978, s. 1.) 
Editor’s Note.— The 1949 amendment 

added the last sentence of subsection (c). 


§ 106-234: Repealed by Session Laws 1949, c. 978, s. 2. 


§ 106-235. License to sell oleomargarine.—Every person desiring to 
manufacture, sell, or offer or expose for sale, or have in possession with intent 
to sell oleomargarine, shall make application for a license to do so in such form 
as prescribed by the State Commissioner of Agriculture, but this provision shall 
not apply to any person engaged in the retail sale of oleomargarine. 

If the said application is satisfactory to the State Commissioner of Agricul- 
ture, there shall be issued to the applicant a license authorizing him to engage 
in the manufacture or sale of oleomargarine, for which said license the applicant 
shall pay: If a wholesaler or distributor, the sum of twenty-five dollars ($25.00) 
annually for each separate plant or establishment operated or maintained in this 
State by such wholesaler or distributor. The said license fees shall be collected 
by the State Department of Agriculture, and covered into the State treasury 
as a part of the agricultural fund. 

All licenses shall expire on the thirty-first day of December of each year. (1931, 
em229nei37 1939 sen Z282.ss; Uy 25.1945 5013523548) 2291949, ce 9789sx3.) 

Editor’s Note. — The 1939 amendment tion in uncolored oleomargarine. The 1949 
added the exception to the first paragraph. amendment substituted “twenty-five dol- 
It also made changes in the second para- lars” for “seventy-five dollars” in the sec- 
graph. The 1945 amendment struck out ond paragraph. 
the words which had restricted this sec- 


§ 106-236. Display of signs.—(a) Marking Containers—It shall be un- 
lawful for any person or any agent thereof to sell or offer, or expose for sale, or 
have in possession with intent to sell, any oleomargarine which is not marked and 
distinguished by the word “oleomargarine” on the outside of each tub, -pack- 
age, or parcel. 

(b) Notice in Public Eating Places—No person shall possess in a form ready 
for serving yellow oleomargarine at a public eating place unless a notice that 
oleomargarine is served is displayed prominently and conspicuously in such place 
and in such manner as to render it likely to be read and understood by the or- 
dinary individual being served in such eating place or is printed or is otherwise 
set forth on the menu in type or lettering not smaller than normally used to 
designate the serving of other food items; and no person shall serve yellow 
oleomargarine at a public eating place, whether or not any charge is made there- 
for, unless each separate serving bears or is accompanied by labeling identifying 
it as oleomargarine. (1931, c. 229, s. 4; 1939, c. 282, s. 3; 1945, c. 523, s. 3; 
1949, c. 978, s. 4.) 

Editor’s Note-—The 1949 amendment re- 
wrote this section as changed by the 1939 
and 1945 amendments. 


§ 106-237. Enforcement of article; revocation of license.—This 
article shall be administered and enforced by the State Department of Agricul- 
ture, which shall prescribe necessary rules and regulations therefor. Any license 
which is issued under the terms and conditions prescribed in § 106-235 can be 
revoked by the State Commissioner of Agriculture upon the submission to him 
of evidence that this article has been violated by the holder of such license. (1931, 
oti 58 Ran Mae | 


§ 106-238. Penalties.—Every person, firm, or corporation, and every offi- 
cer, agent, servant, or employee of such person, firm, or corporation who violates 
any of the provisions of this article shall be guilty of a misdemeanor, and upon con- 


it} 


$ 106-239 Cu. 106. AcrrcuLTURE—Ecc LAw § 106-245.2 


viction thereof shall be punished by a fine of not less than one hundred dollars 
($100) nor more than five hundred dollars ($500) or by imprisonment in the 
county jail for not more than three months, or both, at the discretion of the court. 
(1931 Son zeo,,s. 0.) 

ARTICLE 24. 


Excise Tax on Certain Oleomargarines. 


§ 106-239. Tax imposed; rules and regulations; penalties; disposi- 
tion of proceeds.—There is hereby imposed an excise tax of ten cents per 
pound on all oleomargarine sold, offered or exposed for sale, or exchanged in the 
State of North Carolina, containing any fat and/or oil ingredient other than any 
of the following fats and/or oils: Cottonseed oil, peanut oil, corn oil, soya bean 
oil, oleo oil from cattle, oleo stock from cattle, oleo stearine from cattle, neutral 
lard from hogs, or milk fat. Such excise tax shall be in the form of a revenue stamp 
in such denominations as will best carry out the provisions of the law. Said stamps 
shall be properly safeguarded as to their manufacture, preservation and distribu- 
tion and shall be in the charge of the State Department of Agriculture. 

The State Department of Agriculture is hereby empowered to promulgate such 
rules and regulations as are consistent with the provisions of this section. 

Any person violating any of the provisions of this section, or any of the rules or 
regulations promulgated by the State Department of Agriculture for the purpose 
of carrying out its provisions, shall be guilty of a misdemeanor, and upon convic- 
tion shall be fined in any sum not less than twenty-five dollars ($25.00) nor more 
than two hundred dollars ($200.00), or imprisoned in the county jail not to ex- 
ceed two months, or both fined and imprisoned. 

All moneys derived from the sale of revenue stamps hereunder shall be paid 
into the State Department of Agriculture for the enforcement of this section, 
(1935, c. 328.) 

ARTICLE 25. 


North Carolina Egg Law. 
§§ 106-240 to 106-245: Repealed by Session Laws 10553 ee Laws 4y 


§ 106-245.1. Short title. — This article shall be known as the “North 
Carolinalihgs Law.” (1955 %e213,"soiaes 


§ 106-245.2. Definitions.—The following words, terms, and phrase shall 
be construed for the purpose of this article as follows: 


(1) “Commissioner” means Commissioner of Agriculture of North Carolina. 

(2) “Distributor” means any person, firm, or corporation offering for sale 
or distributing eggs in this State to a retailer, cafe, restaurant, or 
any other establishment serving eggs to the public or to an institu- 
tional user and shall include any person, firm, or corporation dis- 
tributing eggs to his or its own retail outlets or stores but shall not 
include any person, firm, or corporation engaged only to haul or 
transport eggs, nor shall the term distributor include a producer. 

(3) “Eggs” mean the eggs of a domesticated chicken hen, which eggs are in 
the shell. 

(4) “Fresh eggs” mean eggs that meet the requirements for consumer 
Grade A or above as prescribed in the standards and grades for 
individual shell eggs adopted by the Board of Agriculture of North 
Carolina. 

(5) “North Carolina eggs” mean any eggs which are produced in this State. 

(6) “Producer” means a person, firm, or corporation selling no eggs other 
than eggs produced by his or its own flock. 

(7) “Retailer” means any person, firm, or corporation selling or offering for 
sale eggs to consumers in this State. (1955, c. 213, s. 2.) 
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§ 106-245.3. Certificate required for distributor; issuance and 
term; renewal.—Every distributor as defined by this article shall obtain from 
the Commissioner of Agriculture a certificate authorizing such distributor to en- 
gage in the selling or distributing of eggs. This certificate shall be issued free of 
charge and shall expire the 30th day of June after its issue. Such certificate is 
renewable free of charge at any time during the 30 days immediately preceding 
its expiration date. (1955, c. 213, s. 3.) 


§ 106-245.4. Inspection fee imposed; use of proceeds; reduction 
of fee.—An inspection fee not to exceed one-fifteenth (1/15) of a cent per dozen 
is imposed upon all eggs sold or distributed in this State by distributors, the same 
to be collected by the Department of Agriculture. The proceeds thereof are to 
be placed in a special fund, and shall be continuously available to the Commis- 
sioner to be used for the purpose of defraying the expenses of the administration 
of this article. 

The Board of Agriculture shall have the authority to reduce in a uniform man- 
ner the fees or charges herein provided if in its judgment the expenses of the ad- 
ministration of this article justify such reduction. (1955, c, 213, s. 4.) 


§ 106-245.5. Collection of inspection fee.—The North Carolina Board 
of Agriculture shall be authorized to prescribe and administer such reasonable 
rules and regulations as are necessary for the collection of the inspection fee re- 
quired by this article. (1955, c. 213, s. 5.) 


§ 106-245.6. Sales between distributors.—In the event a distributor 
who is a holder of a certificate shall sell or consign eggs to another distributor 
holding a certificate, the consignor or original seller may deliver to the consignee 
the eggs so sold or consigned without payment of inspection fee or identifying 
eggs as to grade or weight class, provided said eggs are accompanied by proper 


myoice. (1 955c7"215)"5.26.) 


§ 106-245.7. Unlawful acts. — Except as provided in subdivisions (2) 
and (3) of this section, it shall be unlawful: 

(1) For any distributor in selling or delivering eggs to a retailer, cafe, or to 
an institutional user, to fail to furnish to the buyer or consignor an 
invoice showing the seller’s or deliverer’s name and address, and the 
quantity, grade and weight class of eggs involved in each transaction, 
unless such eggs are designated as ungraded. A copy of such invoices 
shall be kept on file by the seller for a period of at least 30 days. 

(2) For any person, firm, or corporation to offer for sale, expose for sale, 
or have in possession with intent to sell in this State eggs in any 
carton or any other type of package without clearly designating 
thereon in plain and readily legible print the name and address of 
the packer or distributor of such eggs and the grade and weight class 
to which the eggs contained therein conform, unless such eggs are 
designated as ungraded. Such designation shall be of the kind and 
in the manner required by the rules of the Department of Agriculture. 
Provided, however, that nothing in this subsection shall apply to the 
transactions contemplated in § 106-245.6; and provided further, that 
any retailer who purchases eggs directly from a producer, may sell 
at retail in cartons such eggs purchased without grade or size being 
designated thereon. 

(3) In offering eggs for sale at retail in open cases, boxes, or other con- 
tainers from which eggs are sold in bulk to consumers, to fail to dis- 
play conspicuously on such case, box, or other container a plainly 
written designation showing the correct grade and weight class to 
which such eggs conform unless such eggs are designated as un- 
graded; such designation shall be of the kind and the manner re- 
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quired by the rules of the Department of Agriculture; provided, 
however, that any retailer may offer eggs for sale at retail in open 
cases, boxes or baskets, without designating the grade or size thereon, 
when such eggs are purchased directly from producers. 

(4) To sell, offer for sale, expose for sale, or have in possession with intent 
to sell in this State eggs for human consumption, if the package or 
container, display, or any advertising pertaining thereto, bears any 
statement or device which is false or misleading with respect to the 
freshness, grade, or size of the eggs being sold or advertised. 

(5) To advertise the sale of eggs in any newspaper or circular or by radio, 
or other form of advertisement wherein the price of eggs offered for 
sale is stated, without also designating in such advertisement the 
grade and size classification to which the eggs being offered for sale 
conform, unless such eggs are designated as ungraded. 

(6) To use the word “fresh,” “nulaid,’ “county,” “hennery,” “day-old,” 
“select,” “selected,” “certified,” “best,” “nearby,” “fresh-laid,” or any 
other similar descriptive terms which the Commissioner, by rule, shall 
prohibit in connection with advertising or selling eggs unless such 
eggs conform to the definition of fresh eggs as prescribed in this 
article. 

(7) To use the word “North Carolina” in connection with the advertise- 
ment and sale of eggs not produced in this State. (1955, c. 213, s. 7.) 


§ 106-245.8. Rules and regulations; advisory committee. — The 
Board of Agriculture is authorized to make and promulgate such rules and regu- 
lations as may be necessary to carry out the provisions of this article. 

The Board of Agriculture may at its discretion, and after reasonable notice to 
interested parties, order and conduct a public hearing prior to the adoption and 
promulgation of any rule or regulation authorized by this article. The Board 
may also appoint an advisory committee from the industry, the members of which 
shall serve without compensation. (1955, c. 213, s. 8.) 


§ 106-245.9. Board to fix standards, grades and weight classes; 
producers and others may grade.—The Board of Agriculture shall establish 
and promulgate such standards of quality, grades and weight classes for eggs to 
be sold or offered for sale in this State as will promote honest and fair dealings in 
the interest of the poultry industry and the consumer. Such standards, grades 
and weight classes may be altered or modified by the Board whenever it deems it 
necessary. 

Nothing in this article shall prevent any person, firm, or corporation, including 
a producer, from grading eggs according to the grades and weight classes adopted 
by the Board of Agriculture. (1955, c. 213, s. 9.) 


§ 106-245.10. Powers of the Commissioner in making inspection. 
—For the purpose of carrying out the provisions of this article, the Commis- 
sioner, individually or through his authorized inspectors or agents, is authorized: 

To enter, on any business day, during the usual hours of business, any store, 
market, or any other building or place where eggs are sold or offered for sale in 
this State, or to stop and inspect any truck or other vehicle transporting eggs to 
be held or offered for sale, or possessed for the purpose of sale in this State, and 
to make such examination or inspection as may be necessary to ascertain whether 
any provision of this article or any rule or regulation duly promulgated hereunder 
in relation to the sale or offering for sale in this State of any eggs is being vio- 
lated. (1955, c. 213, s. 10.) 


§ 106-245.11. Exemptions.—The provisions of this article shall not ap- 
ply to: 
(1) Producers as defined in this article. 
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(2) Those who buy or sell eggs to be used exclusively for hatching pur- 
poses. | 

(3) Any shipment of eggs while the same constitutes a bona fide shipment 
in interstate commerce, but this article shall apply at the very instant 
when an interstate shipment loses its character as such. (1955, c. 


213;<sita) 


§ 106-245.12. Penalties for violations; suspension or revocation 
of certificate.—Any person violating any provision of this article, or any rule 
or regulation promulgated by the Board of Agriculture under this article, shall 
be guilty of a misdemeanor and, upon conviction thereof, shall be fined not more 
than fifty dollars ($50.00) or imprisoned not more than thirty (30) days. 

In addition, the Commissioner may, after due notice and hearing, suspend or 
revoke the certificate of any distributor who has been convicted of any violation 
of this article or any rules or regulations made pursuant thereto. (1955, c. 213, 
Seale) 

ARTICLE 26. 


Inspection of Ice Cream Plants, Creameries, and Cheese Factories. 


§ 106-246. Cleanliness and sanitation required; wash rooms and 
toilets, living and sleeping rooms; animals. — For the protection of the 
health of the people of the State, all places where ice cream, milk shakes, milk 
sherbet, sherbet, water ices and other similar frozen or semi-frozen food products 
are made for sale, all creameries, butter and cheese factories, when in operation, 
shall be kept clean and in a sanitary condition. The floors, walls, and ceilings 
of all work rooms where the products of plants named herein are made, mixed, 
stored or handled shall be such that same can be kept in a clean and sanitary 
condition. All windows, doors, and other openings shall be effectively screened 
during fly season. Suitable wash rooms shall be maintained, and if a toilet is 
attached, it shall be of sanitary construction and kept in a sanitary condition. 
No person shall be allowed to live or sleep in such factory unless rooms so oc- 
cupied are separate and apart from the work or storage rooms. No horses, cows, 
or other animal shall be kept in such factories or close enough to contaminate 
products of same unless separated by impenetrable wall without doors, windows 
Orecpuer openings (192). ce lOO sails GC. GS. sa /4ok (4) 19536. 4014 Sa): 
NOS 074s)! 

Editor’s Note. — The 1933 amendment bet, etc. The 1959 amendment rewrote the 
made this section applicable to milk sher- first sentence. 


§ 106-247. Cleaning and sterilization of vessels and utensils.—Suit- 
able means or appliances shall be provided for the proper cleaning or sterilizing of 
freezers, vats, mixing cans or tanks, conveyors, and all utensils, tools and imple- 
ments used in making or handling cream, ice cream, butter or cheese and all such 
apparatus shall be thoroughly cleaned as promptly after use as practicable. (1921, 


elpoue2e ss Ch Syost. 725) (b),) 


§ 106-248. Purity of products.—All cream, ice cream, butter, cheese or 
other product produced in places named herein shall be pure, wholesome and not 
deleterious to health, and shall comply with the standards of purity, sanitation, 
and rules and regulations of the Board of Agriculture provided for in § 106-253; 
and whole milk, sweet cream, ice cream mix, and other mixes shipped into this 
State from other states and used in the manufacture of frozen or semi-frozen 
dairy products processed or sold in this State shall meet the same requirements 
and be subject to the same regulations and shall carry a tag or label showing 
name of product, name and address of processor and date of pasteurization. 
OTA ere a2. Ss 2a) 193550 ce 43 byes. 23 TOSS ce0707.15, 2.) 

Editor’s Note. — The 1933 amendment to products shipped into the State, and 
added the clause of the section relating the 1959 amendment rewrote the section. 
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§ 106-249. Receivers of products to clean utensils before return.— 
Every person, company, or corporation who shall receive milk, cream, or ice cream 
which is delivered in cans, bottles, or other receptacles, shall thoroughly clean 
same as soon as practicable after the contents are removed and before the said 
receptacles are returned to shipper or person from whom the same was received or 
before such receptacles are delivered to any carrier to be returned to shipper. 


(1921, c. 169, s. 4; C. S., s. 7251(d).) 


§ 106-250. Correct tests of butterfat; tests by Board of Agricul- 
ture.—Creameries and factories that purchase milk and cream from producers 
of same on a butterfat basis, and pay for same on their own test, shall make and 
pay on correct test, and any failure to do so shall constitute a violation of this 
article. The Board of Agriculture, under regulations provided for in § 106-253, 
shall have such test made of milk and cream sold to factories named herein that 
will show if dishonest tests and practices are used by the purchasers of such 
products:.(1921 sco lol memo Ch S.suV 251i ej) 


106-251. Department of Agriculture to enforce law; examina- 
tions.—It shall be the duty of the Department of Agriculture to enforce this 
article, and the Board of Agriculture shall cause to be made by the experts of the 
Department such examinations of plants and products named herein as are neces- 
sary to insure the compliance with the provisions of this article. For the purpose 
of inspection, the authorized experts of the Department shall have authority, 
during business hours, to enter all plants or storage rooms where cream, ice 
cream, butter, or cheese or ingredients used in the same are made, stored, or kept, 
and any person who shall hinder, prevent, or attempt to prevent any duly author- 
ized expert of the Department in the performance of his duty in connection with 
this article shall be guilty of a violation of this article. (1921, c. 169, s.6; C. S., 
Si 7c oda ep 


§ 106-252. Closure of plants for violation of article; certificate to 
solicitor of district.—lI{ it shall appear from the examinations that any provi- 
sion of this article has been violated, the Commissioner of Agriculture shall have 
authority to order the plant or place of manufacture closed until the law is com- 
plied with. If the owner or operator of the place refuses or fails to comply with 
the order, law or regulations, the Commissioner shall then certify the facts in the 
case to the solicitor in the district in which the violation was committed. (1921, c. 
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§ 106-253. Standards of purity and sanitation; regulating trade or 
brand names of frozen or semi-frozen desserts. — The Board of Agri- 
culture is authorized to make such definitions and to establish such standards of 
purity for products and sanitation for plants or places of manufacture named 
herein with such regulations, not in conflict with this article, as shall be necessary 
to make provisions of this article effective and insure the proper enforcement 
of same, and the violation of said standards of purity or regulations shall be 
deemed to be a violation of this article. It shall be unlawful for any person, firm 
or corporation to use the words “cream,” “milk,” or “ice cream,” or either of 
them, or any similar sounding word or terms, as a part of or in connection with 
any product, trade name or brand of any frozen or semi-frozen dessert manu- 
factured, sold or offered for sale and not in fact made from dairy products under 
and in accordance with regulations, definitions or standards approved or pro- 
mulgated by the Board of Agriculture. (1921, c. 169, s. 8; C. S., s. 7251(h); 
1933, ¢$431, 8.3; 1945) ¢: 846; 1959.'6"707, si 3.) 


Editor’s Note. — The 1933 amendment and the 1945 amendment added the second 
added the clause “to make such definitions sentence. The 1959 amendment inserted 
and” near the beginning of the section, “or semi-frozen” in line ten. 


§ 106-254. Inspection fees; wholesalers; retailers and cheese fac- 
tories. — For the purpose of defraying the expenses incurred in the enforce- 
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ment of this article, the owner, proprietor or operator of each ice cream factory 
where ice cream, milk shakes, milk sherbet, sherbet, water ices and other similar 
frozen or semi-frozen food products are made or stored, or any cheese factory or 
butter-processing plant in this State that disposes of its products at wholesale 
to retail dealers for resale, shall pay to the Commissioner of Agriculture each 
year an inspection fee of twenty dollars ($20.00). Each maker of ice cream, 
milk shakes, milk sherbet, sherbet, water ices and/or other similar frozen or 
semi-frozen food products who disposes of his product at retail only, and cheese 
factories, shall pay to the Commissioner of Agriculture an inspection fee of five 
dollars ($5.00) each year. The inspection fee of five dollars ($5.00) shall not 
apply to conventional spindle-type milk-shake mixers, but shall apply to milk- 
shake dispensing and vending machines, which operate on a continuous or auto- 
matic basis. (192V calibers. 9: C..S. $s. 72511) 1933, c 43i25, 4- 1959, c. 
70P-S. 4.) 

Editor’s Note. — The 1933 amendment bet, etc., and the 1959 amendment re- 
made this section applicable to milk sher- wrote the section. 


§ 106-255. Violation of article a misdemeanor; punishment. — Any 
person, firm, or corporation who shall violate any of the provisions of this article 
shall be guilty of a misdemeanor, and upon conviction thereof shall be fined not to 
exceed twenty-five dollars ($25.00) for the first offense, and for each subsequent 
offense in the discretion of the court. (1921, c. 169, s. 10; C. S., s. 7251(j).) 


ARTICLE 27, 
Records of Purchases of Milk Products. 


§ 106-256. Annual reports to Dairy Division by creameries, milk 
distributing plants, etc.—Every person, firm or corporation owning or operat- 
ing a milk processing plant, creamery, milk distributing or cream buying station 
in this State, where milk or cream is received, shall file on or before April first of 
each year, upon blanks furnished, a report to the Dairy Division of the State De- 
partment of Agriculture, showing the amount of milk and cream received by such 
plants or stations during the calendar year preceding. The said report shali show 
the amount of butter, cheese, ice cream or other dairy products manufactured. 


(1939, c. 327, s. 1.) 


§ 106-257. Records of purchases of cream.—Records of the purchase 
of cream shall be kept at each plant or station for a period of six months from the 
date of purchase, and shall show the date of purchase, the net pounds of cream pur- 
chased, the butterfat tests, the price of butterfat, and the amount paid therefor, 
in such manner as may be required on the report blanks provided. When payment 
for cream is made in cash, receipts of such payments shall be kept with the records, 
otherwise canceled checks or facsimile impressions shall be kept as receipts with 
records. Such records shall be available for inspection by any authorized 
representative of the Commissioner of Agriculture. (1939, c. 327, s. 2.) 


§ 106-258. Individual plant records treated as confidential.— Any 
individual plant records shall be treated as confidential by anyone handling them 
and such individual records shall not be published or made accessible to any unau- 
thorized person or representative. (1939, c. 327, s. 3.) 


§ 106-259. Failure to comply with provisions of article made mis- 
demeanor.—Any person, firm or corporation owning or operating a creamery, 
cheese plant, condensed milk plant, ice-cream plant, milk depot, or milk distribut- 
ing plant, or milk or cream buying station, failing to comply with the provisions 
of this article shall be deemed guilty of a misdemeanor and, upon conviction 
thereof, shall be fined or imprisoned in the discretion of the court. (1939, c. 327, 
s. 4.) 
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ARTICLE 28. 
Records and Reports of Milk Distributors and Processors. 


§ 106-260. ‘‘Milk’’ defined.—Wherever the word “milk” appears herein- 
after in this article, it shall be construed to include all whole milk, cream, chocolate 
milk, buttermilk, skim milk, special milk and all flavored milk, including flavored 
drinks, skim condensed, whole condensed, dry milks and evaporated. (1941, c. 
L6Z Re 1951, cALISS esis) 

Editor’s Note. — The 1951 amendment dry milks and evaporated” at the end of 
inserted the words “including flavored the section. 
drinks, skim condensed, whole condensed, 


§ 106-261. Reports to Commissioner of Agriculture as to milk pur- 
chased and sold.—Every person, firm or corporation that purchases milk for 
processing or distribution or sale, or that purchases milk for processing and dis- 
tribution and sale, in North Carolina shall, not later than the twentieth of each 
month following the month such business is carried on, furnish information to the 
Commissioner of Agriculture, upon blanks to be furnished by him which will show 
a detailed statement of the quantities of the various classifications of milk pur- 
chased and the class in which milk was distributed or sold. Such report shall 
include all milk purchased from producers and other sources, imported, all milk 
sold to consumers, sold or transferred between plants, distributors, affiliates and 
subsidiaries, and all milk used in the manufacture of other dairy products; pro- 
vided, however, that every person, firm or corporation engaged in purchasing 
milk and/or dairy products as defined in § 106-260, for processing and manufac- 
turing purposes only and who is not engaged in distributing and/or selling milk 
or milk products in fluid form, shall be required to report only the receipts of such 
milk or milk products and the quantities of dairy products manufactured. Pro- 
vided, further, that the provisions of this section shall not apply to retail stores 
unless the same are owned, controlled or operated by milk processors and/or dis- 
tributors? (1947, \colO2cismZ 4195 ed So fsa za) 

Editor’s Note. — The 1951 amendment 
rewrote this section. 


§ 106-262. Powers of Commissioner of Agriculture.—The Commis- 
sioner of Agriculture is hereby authorized and empowered: 

(1) To require such reports as will enable him to determine the quantities 
of milk purchased and the classification in which it was used or dis- 
posed ; 

(2) To designate any area of the State as a natural marketing area for the 
sale or use of milk or milk products; 

(3) To set up classifications for the sale or use of milk or milk products 
for each marketing area after full, complete and impartial hearing. 
Due notice of such hearing shall be given. 

(4) To make rules and regulations and issue orders necessary to carry out 
and enforce the provisions of this article, including the supervision 
of producer bases and other production incentive plans; methods of 
uniform and equitable payments to all producers selling milk to the 
same firm, person or corporation; uniform methods of computing 
weights of milk and/or milk products; and maximum handling and 
transportation charges for milk sold and/or transferred between 
plantseC1941 et 1628 po 1901 Clones. 0, } 

Editor’s Note.—The 1951 amendment re- 
wrote this section. 


§ 106-263. Distribution of milk in classification higher than that in 
which purchased.—lIt shall be unlawful for any operator of a milk processing 
plant or any milk distributor, required to make reports under this article, or their 
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affiliates or subsidiaries, to sell, use, transfer, or distribute any milk in a classifi- 
cation higher than the classification in which it was purchased, except in an emer- 
gency declared and approved in writing by the local board of health having super- 
vision of operators and distributors on such market for a period of two weeks, and 
such period may be extended if, in the opinion of the local board of health, an 
emergency still exists at the end of such two weeks’ period. (1941, c. 162, s. 4.) 


§ 106-264. Inspections and investigations by Commissioner. — For 
the purpose of administering this article the Commissioner of Agriculture or his 
agent is hereby authorized to enter at all reasonable hours all places where milk is 
being stored, bottled, or processed, or where milk is being bought, sold, or handled, 
or where books, papers, records, or documents relating to such transactions are 
kept, and shall have the power to inspect and copy the same in any place within the 
State, and may take testimony for the purpose of ascertaining facts which in the 
judgment of the Commissioner are necessary to administer this article. The Com- 
missioner shall have the power to determine the truth and accuracy of said books, 
records, papers, documents, accounts, and reports required to be furnished by 
milk distributors, their affiliates or subsidiaries in accordance with the provisions 
of this article. (1941, c. 162, s. 5.) 


§ 106-265. Failure to file reports, etc., made unlawful.—It shall be 
unlawful for any person, firm or corporation engaged in the business herein regu- 
lated to fail to furnish the information and file the reports required by this article, 
and each day’s failure to furnish the reports required hereunder shall constitute 
a separate offense. (1941, c. 162, s. 6.) 


§ 106-266. Violation made misdemeanor. — Any person, firm, or cor- 
poration violating any of the provisions of this article and/or any rule, regulation 
or order promulgated in accordance with the provisions of this article shall be 
guilty of a misdemeanor, and shall, upon conviction thereof, be fined not more than 
one thousand dollars ($1,000.00), or be imprisoned for not more than one year, 
or both fined and imprisoned in the discretion of the court. (1941, c. 162, s. 7; 
p ASE iON HS Pe a ay 


Editor’s Note. — The 1951 amendment lation or order promulgated in accordance 
inserted the words “and/or any rule, regu- with provisions of this article.’ 


ARTICLE 28A. 
Regulation of Milk Brought into North Carolina from Other States. 


§ 106-266.1. Requirements to be complied with by out-of-State 
shippers of milk or cream.—No person, firm, association or corporation shall 
ship, transport, carry, send or bring into this State any milk or cream for fluid 
distribution without first having applied for and obtained from the Commissioner 
of Agriculture of this State a permit authorizing such transaction, shipment or 
transportation. In order to defray the expenses of the enforcement of this article, 
the Commissioner of Agriculture shall collect a fee of twenty-five dollars ($25.00) 
for the issuance of such permit. The Board of Agriculture is authorized and em- 
powered to establish, determine, fix and promulgate rules and regulations con- 
taining all necessary definitions, conditions, standards and classifications of the 
type, kind, quality, conditions of production, sanitary conditions and other rea- 
sonable requirements that must be complied with before milk or cream is shipped, 
transported, carried or brought into this State, including compliance with the Milk 
Audit Law of this State. Before any person, firm, association or corporation ships, 
transports, brings, sends or carries any milk or cream into this State, advance 
notice of such shipment or transportation shall be given to the Commissioner of 
Agriculture of this State and contain such information as the Board of Agricul- 
ture shall prescribe by rules and regulations. The Commissioner of Agriculture 
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is authorized to suspend, immediately upon notice to a permit holder, any per- 
mit issued under authority of this section if it is found by him that any of the con- 
ditions of the permit or any of the rules, regulations and laws have been violated. 
The holder of a permit so suspended shall be privileged at any time to apply for 
the reinstatement of such permit, and the Commissioner of Agriculture shall, im- 
mediately after prompt hearing and such other examinations or inspections as he 
deems proper, reinstate such permit if it is found that adequate measures have 
been taken to comply with and maintain the conditions of the permit, as originally 
issued or as amended. Any permit issued by the Commissioner of Agriculture un- 
der the authority of this section may be revoked after an opportunity for a hearing 
by the Commissioner of Agriculture, upon the violation by the holder of the per- 
mit of any of the terms, conditions, rules and regulations issued and promulgated 
by authority of this section. All milk or cream shipped, transported, carried, sent 
or brought into this State shall be sold to, consigned to, delivered to, be trans- 
ported, sent or carried only to a person, firm, association or corporation or to a 
milk distributor in this State holding or possessing an unrevoked permit from the 
Commissioner of Agriculture authorizing the receiving or importation of such 
milk or cream. All unrevoked permits issued under the authority of this section 
shall become null and void after the expiration of December 31st of each year. 

In order that a sufficient supply of milk or cream shall always be available for 
the inhabitants of the State the Commissioner of Agriculture may issue to ap- 
proved permit holders, or to nonpermit holders, temporary emergency permits 
for limited periods or limited quantities of milk or cream and may restrict such 
permits to a limited area in accordance with such regulations as the Commissioner 
of Agriculture may prescribe for each temporary permit. (1949, c. 822.) 


§ 106-266.2. Requirements and standards for distributors in this 
State distributing imported milk or cream.—No person, firm, association 
or corporation shall import, transport into, receive, bring into or cause to be im- 
ported or to be sent into this State from another state for the purpose of sale, for 
the purpose of offering for sale, for the purpose of distribution any milk or cream 
unless such person, firm, association or corporation has obtained a permit from the 
Commissioner of Agriculture for such purpose. All permits issued under the au- 
thority of this section shall be issued after the payment of a fee of twenty-five 
dollars ($25.00) to the Commissioner of Agriculture. The permits issued here- 
under shall be conditioned upon compliance by the applicant or holder with the 
rules and regulations and laws of North Carolina governing milk or cream and such 
other definitions and standards as may be established and promulgated by the 
Board of Agriculture. The Commissioner of Agriculture is authorized to sus- 
pend, immediately upon due notice, any permit issued under authority of this sec- 
tion if it is found by the Commissioner that any of the conditions of the permit 
have been violated. The holder of a permit so suspended shall be privileged at any 
time to apply for the reinstatement of such permit, and the Commissioner of Agri- 
culture shall, immediately after prompt hearing, reinstate such permit if it is 
found that adequate measures have been taken to comply with and maintain the 
conditions of the permit as originally issued, or as amended. The permits issued 
hereunder may be revoked after due notice and an opportunity for hearing by the 
Commissioner of Agriculture upon a finding at such hearing of any violation of 
any of the conditions, terms or requirements established and promulgated by the 
Board of Agriculture or of any of the laws of the State governing milk or cream, 
including but not by way of limitation, the Milk Audit Law and other dairy laws 
of the State. It shall be the duty of the Commissioner of Agriculture to issue and 
enforce a written or printed “stop sale, use or removal’ order to the owner or 
custodian of any quantity of milk or cream imported, transported, or brought into 
this State and to hold the same at a designated place when the Commissioner of 
Agriculture finds that said milk or cream does not meet the requirements of the 
provisions of this article or the rules and regulations promulgated thereunder, until 
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the law has been complied with and said milk or cream is released in writing by 
the Commissioner of Agriculture or said violation has been otherwise legally 
disposed of by written authority or by written order by the Commissioner of Agri- 
culture directing the owner or custodian to remove the milk or cream from the 
State. The Commissioner of Agriculture shall release the milk or cream so with- 
drawn from the sale when the requirements of the provisions of this article and the 
rules and regulations promulgated thereunder have been complied with and upon 
payment by the out-of-state shipper of all costs and expenses incurred in connec- 
tion with the withdrawal. All unrevoked permits issued under the authority of 
this section shall become null and void after the expiration of December 31st of 
each year. All authority vested in the Commissioner of Agriculture by virtue 
of the provisions of this article may, with like force and effect, be executed by such 
employees and agents of the Commissioner of Agriculture as may, from time to 
time, be designated by him for such purpose. The Commissioner of Agriculture or 
his duly authorized agent shall have free access at all reasonable hours to any dairy, 
milk processing plant, distributing plant or any establishment, depot, tank, truck 
or vehicle which contains milk for the purpose of inspecting any milk or cream, 
containers, or any other establishment or device pertaining to the transportation, 
the distribution, bottling or storage of milk or cream for the purpose of determin- 
ing whether any of the provisions of this article or of the rules and regulations 
promulgated thereunder have been violated, and the Commissioner of Agriculture 
may secure samples of specimens of any such milk or cream after paying or of- 
fering to pay for such sample. 

In order that a sufficient supply of milk or cream shall always be available for 
the inhabitants of the State the Commissioner of Agriculture may issue to permit 
holders, or nonpermit holders upon payment of a permit fee of twenty-five dol- 
lars ($25, 00), temporary emergency permits for limited periods or limited quan- 
tities of milk or cream and may restrict such permits to a limited area or to a 
particular city or to a particular market or markets in accordance with such regula- 
tions as the Commissioner of Agriculture may prescribe for each temporary per- 


mit. (1949, c. 822.) 


Editor’s Note—It would seem that the end of the first paragraph should read 
words “samples of specimens’ near the “samples or specimens.” 


§ 106-266.3. Power to make rules and regulations.—The Board of 
Agriculture is authorized to make such regulations not in conflict with this ar- 
ticle as shall be necessary to make the provisions of this article effective and insure 
the proper enforcement of same, and a violation of such regulations shall be deemed 
a violation of this article. (1949, Cy Ose.) 


§ 106-266.4. Penalty for violation.—Any person, firm, association or 
corporation found guilty by a competent court of violating any of the provisions 
of this article shall be guilty of a misdemeanor and upon plea of guilty or convic- 
tion shall be fined not to exceed fifty dollars ($50.00) for the first offense and 
for each subsequent offense shall be fined or imprisoned in the discretion of the 


court. (1949, c. 822.) 


§ 106-266.5. Exemption clause.—The provisions of this article shall not 
be construed as extending to or applying to evaporated milk, powdered whole milk, 
powdered skimmed milk, or cream used for manufacturing purposes. Out-of- 
state dairy farms producing milk for North Carolina plants under a permit from, 
and in accordance with the local health regulations of the county or city to which 
milk is being delivered, may be exempted from the provisions of this article at 
the discretion of the Commissioner of Agriculture. (1949, c. 822.) 
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ARTICLE 28B. 
Regulation of Production, Distribution, etc., of Milk and Cream. 


§ 106-266.6. Definitions.—As used in this article, unless otherwise stated 
and unless the context or subject matter clearly indicates otherwise: 


“Affiliate” means any person and/or subsidiary thereof, who has, either directly 
or indirectly, actual control or legal control over a distributor, whether by stock 
ownership or any other manner. 

“Board” means the local agency authorized by this article to administer the 
operation of the article in each marketing area operating under the provisions 
of this article, to be known as the “milk board” of the particular market area 
in which it functions. 

“Books and records” means books, records, accounts, contracts, memoranda, 
documents, papers, correspondence, or other data, pertaining to the business of 
the person in question. 

“Commission” means the North Carolina Milk Commission created by this 
article. 

“Commissioner” means the North Carolina Commissioner of Agriculture. 

“Consumer” means any person, other than a distributor who purchases milk 
for human consumption. 

“Distributor” means any of the following persons engaged in the business 
of distributing, marketing, or in any manner handling fluid milk, in whole or in 
part, in fluid form for consumption in the State of North Carolina, but shall not 
mean any distributor who sells twenty-five (25) gallons or less of milk per day 
which is produced on his own farm: 


(1) Persons, irrespective of whether any such person is a producer: 
a. Who pasteurize or bottle milk or process milk into fluid milk; 
b. Who sell and/or market fluid milk at wholesale or retail: 
1. To hotels, restaurants, stores or other establishments for 
consumption on the premises, 
2. To stores or other establishments for resale, or 
3. To consumers; 
c. Who operate stores or other establishments for the sale of fluid 
milk at retail for consumption off the premises. 


(2) Persons wherever located or operating, whether within or without the 
State of North Carolina, who purchase, market or handle milk for 
resale as fluid milk in the State. 

“Health authorities” includes the State Board of Health, the State Department 
of Agriculture, the Commissioner of Agriculture, and the local health authorities. 

“Licensee”? means a licensed milk distributor. 

“Market” means any city, town, or village of the State, or any two or more 
cities and/or towns and/or villages and surrounding territory designated by the 
Commission as a natural marketing area. 

“Milk” means the clean lacteal secretion obtained by the complete milking 
of one or more healthy cows properly fed, housed, and kept; including milk 
that is produced under strict sanitary conditions, and cooled, pasteurized, 
standardized or otherwise processed with a view of selling it as fluid milk, cream, 
buttermilk (either cultured or natural buttermilk, and including cultured whole 
milk in its several forms) and skimmed milk. Said term excludes the lacteal 
secretions of one or more dairy cows where the secretion is to be sold for any 
other purpose. 

“Person” means any person, firm, corporation or association. 

“Producer” means any person, irrespective of whether any such person is 
a distributor, who operates to produce milk for sale as fluid milk in the State. 

“Producer-distributor” means a distributor who handles milk produced only 
by himself, or a cooperative group. 
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“Sanitary regulations” includes all laws and ordinances relating to the produc- 
tion, handling, transportation, distribution and sale of milk and, so far as ap- 
plicable thereto, the State sanitary code and lawful regulations adopted by the 
dairy and food divisions, or by the board of health of any county or municipality. 

“Subsidiary” means any person or officer over whom or which a distributor 
or an affiliate of a distributor has, or several distributors have either directly or 
indirectly, actual or legal control, whether by stock ownership or in any other 
manner.) (1953,.c:41338p- sels) 

Editor’s Note.——For comment on this Quoted in State v. Galloway, 249 N. C. 
article, see 31 N. C. Law Rev. 384. 655,-10705S.' EB) (2d) 63101959). 


§ 106-266.7. Milk Commission created; membership; chairman; 
compensation; quorum; duties of Commissioner of Agriculture and Di- 
rector of Agricultural Experiment Station.—(a) There is hereby created a 
Milk Commission to be designated as the North Carolina Milk Commission, con- 
sisting of nine members as follows: One of whom shall be a producer, who is not 
directly or indirectly engaged in the distribution thereof; one of whom shall be a 
producer-distributor ; two of whom shall be distributors; three of whom shall be 
representatives of the public interest who are not connected in any manner with 
the production or distribution of milk; one of whom shall be in the business of re- 
tailing packaged milk through a retail grocery establishment, or through a restau- 
rant or through a drugstore retail outlet, or otherwise engaged in the business of 
retailing packaged milk other than in the processing and distribution of same; 
and the ninth member shall be the Commissioner of Agriculture serving ex officio, 
without voting privileges except in cases of tie votes, but his presence and attend- 
ance at meetings shall be counted in determining a quorum of the Commission. 
Except for the Commissioner of Agriculture, all members of the Commission shall 
be appointed by the Governor. Of the members of the Commission first ap- 
pointed, the Governor shall designate one for a term of one year; one for a term 
of two years; one for a term of three years; and three for a term of four years. 
Thereafter, appointments shall be made for terms of four years. 

(b) The Commission shall select one of its members who shall act as chairman 
and shall provide such administrative personnel as may be necessary to carry out 
the provisions of this article. 

(c) The pay of the members of the Commission shall be set by the Governor 
and the Council of State. 

(d) Five members of the Commission shall constitute a quorum. 

(e) The Commissioner of Agriculture and the Director of the Agricultural 
Experiment Station of North Carolina State College shall provide as far as practi- 
cal without additional compensation such technical. and other services as may 
be necessary to carry out the provisions of this article. 

(f) The Commission shall, subject to the limitations herein contained and 
the rules and regulations of the Commission, enforce the provisions of this 
article, but no official act shall be taken, rule or regulation be promulgated, or 
official order be made or enforced, with respect to the provisions of this article, 
without the approval of the majority of the members of the Commission. (1953, 
Balvoo, 8; 1950, C. Woy ss. 2,055.6. 1287 4s) 1.) 

Editor’s Note.—The first 1955 amend- 1955 amendment substituted ‘“Commis- 
ment increased the membership of the sion” for “Commissioner” in line one of 
Milk Commission from seven to nine, and subsection (f). 

a quorum from four to five. The second 


§ 106-266.8. Powers of Commission.—The Commission is hereby de- 
clared to be an instrumentality of the State of North Carolina, vested with power: 
(1) To confer with the legally constituted authorities of other states of the 
United States, with a view of securing a uniformity of milk control, 

with respect to milk coming into the State of North Carolina and 

going out of the said State in interstate commerce, with a view of 
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accomplishing the purpose of this article, and to enter into a com- 
pact or compacts for such uniform system of milk control. 

(2) To investigate all matters pertaining to the production, processing, 
storage, distribution, and sale of milk for consumption in the State 
of North Carolina. 

(3) To supervise and regulate the transportation, processing, storage, distri- 
bution, delivery and sale of milk for consumption; provided that 
nothing in this article shall be interpreted as giving the Commis- 
sion any power to limit the quantity of milk that any producer can 
produce, nor the power to prohibit or restrict the admission of new 
producers; and provided further that any distributor, having on April 
1, 1953, a local health department permit authorizing the selling of 
dairy products in any county, city and/or town, shall be granted a 
license by the Commission to continue to operate in said county, city 
and/or town unless and until the Commission shall suspend or re- 
voke such license upon due notice and after a hearing as authorized 
by this article. 

(4) To act as mediator or arbiter in any controversial issue that may 
arise among or between milk producers and distributors as between 
themselves, or that may arise between them as groups. 

(5) To cause examination into the business, books, and accounts of any 
milk producer, association of producers or milk distributors, their 
affiliates or subsidiaries; to issue subpoenas to milk producers, as- 
sociation of producers, and milk distributors, and require them to 
produce their records, books, and accounts; to subpoena any other 
person from whom information is desired. 

(6) To take deposition of witnesses within or without the State. Any mem- 
ber of the Commission or any employee of the Commission, so desig- 
nated, may administer oaths to witnesses and sign and issue subpoenas. 

(7) To hold hearings, make and adopt rules and regulations and/or orders 
necessary to carry out the purposes of this article. Every rule or order 
of the Commission shall be filed in the office of the Commissioner and 
a certified copy sent to the chairman of the board in the marketing 
area affected by said rule or order. An order applying only to a per- 
son or persons named therein shall be served on the person or per- 
sons affected. An order, herein required to be served, shall be served 
by personal delivery of a certified copy, or by mailing a certified copy 
in a sealed envelope, by registered mail, return receipt requested, 
with postage prepaid, to each person affected thereby; or in the case 
of a corporation, to any officer or agent of the corporation upon whom 
legal processes may be served. ‘The filing in the office of the Com- 
missioner with a certified copy of any rule or order to the chairman 
of the board in the area affected shall constitute due and sufficient 
notice to all persons affected by such rule or order. 

(8) The operation and effect of any provision of this article conferring a 
general power upon the Commission shall not be impaired or quali- 
fied by the granting to the Commission by this article of a specific 
power or powers. 

(9) The Commission shall not exercise its power in any market until a 
public hearing has been held for such market, and the Commission 
determines that it will be to the public interest that it shall so exer- 
cise its power in such market. The Commission may, on its own 
motion, call such a hearing, and shall call such a hearing upon the 
written application of a producers’ association organized under the 
laws of the State, supplying in the judgment of the Commission, a 
substantial proportion of the milk consumed in such market, but if 
no such producers’ organization exists on said market, the Commis- 
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sion shall call such hearing upon the written application of producers 
supplying a substantial proportion of the milk consumed in said 
market; and shall call such hearing upon the written application of 
distributors, distributing a substantial proportion of the milk con- 
sumed in such market. Such hearing may be held at the time and 
place and after such notice as the Commission may determine. 

The Commission may withdraw the exercise of its powers from any 
market after a public hearing has been held for such market, and the 
Commission determines that it will be to the public interest to with- 
draw the exercise of its powers from such market. 

The Commission shall withdraw the exercise of its power from 
any market upon written application of a majority of the producers 
in said marketing area. 

(10) The Commission, after public hearing and investigation, may fix prices 
to be paid producers and/or associations of producers by distributors 
in any market or markets, and may also fix different prices for 
different grades or classes of milk. Whenever the Commission, after 
a public hearing and investigation, finds as a fact that an impending 
marketing situation threatens to disrupt or demoralize the milk in- 
dustry in any milk-marketing area or areas, it may establish such 
minimum prices at which milk may be sold in the said area or areas, 
as it may deem to be necessary to prevent the disruption of such 
market or markets; and when the Commission finds that such threat 
no longer exists it shall withdraw such order or orders: Provided, 
that this authority shall not apply to the resale of milk when it is 
purchased for consumption on the premises. In exercising this au- 
thority, the Commission may take into consideration the type of 
container in which the milk is marketed. In determining the reason- 
ableness of prices to be paid or charged in any market or markets 
for any grade, quantity, or class of milk the Commission shall. be 
guided by the cost of production and distribution, including compli- 
ance with all sanitary regulations in force in such market or markets, 
necessary operating, processing, storage and delivery charges, the 
prices of other foods and other commodities, and the welfare of the 
general public. 

(11) The Commission may require all distributors in any market desig- 
nated by the Commission to be licensed by the Commission for the 
purpose of carrying out the provisions of this article. One who pur- 
chases milk from a licensed distributor for the purpose of retail sales 
shall not be required to be licensed hereunder. The Commission may 
decline to grant a license, or may suspend or revoke a license already 
granted upon due notice and after a hearing the issuance, refusal to 
issue, suspension or revocation of any such license shall be based 
upon the determination by the Commission that the issuance, refusal 
to issue, suspension or revocation of such license, as the case may 
be, is in the public interest and is necessary in order to promote and 
carry out the purposes of this article. The Commission may classify 
licenses, and may issue licenses to distributors to process or store or 
sell milk to a particular city or village or to a market or markets 
within the State of North Carolina. 

(12) Any member of the Commission, or any person designated for the pur- 
pose, shall have access to, and may enter at all reasonable hours, all 
places where milk is processed, stored, bottled or manufactured into 
food products. Any member of the Commission or designated em- 
ployee shall have the power to inspect and copy books and records 
in any place within the State for the purpose of ascertaining facts to 
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enable the Commission to administer this article. The Commission 
may combine such information for any market or markets and make 


it public. 


(13) The Commission may define after a public hearing what shall consti 
tute a natural market area and define and fix limits of the milk shed 
or territorial area within which milk shall be produced to supply any 
such market area: Provided, that producers, producer-distributors or 
their successors now shipping milk to any market may continue to 
do so until they voluntarily discontinue shipping to the designated 


milk market. 


(14) The Commission may delegate such of its powers given it by this 
article as it sees fit to the milk board in any particular market area, 
for the purpose of carrying out the provisions of this article within 


said market area. 


(15) Each licensee shall from time to time, as required by the Commission, 
submit verified reports containing such information as the Commis- 


sion may redmite.| (1993, c) 1338.54.92 1955.8em lZocmsus +19 50n G. 


1292.) 
Editor’s Note. — The 1955 amendment 
substituted ‘Commission,’ the second 


time it appears in line two of subdivision 
(6), for “Commissioner.” 

The 1959 amendment inserted the sec- 
ond and third sentences of subdivision 
(10). 

Section Is Constitutional—This section, 
conferring upon the Milk Commission 
power to fix prices in respect to milk and 
its products in intrastate business, pre- 
scribes standards for the guidance of the 
Commission and leaves to the Commis- 
sion only its proper administrative func- 
tion. It does not violate N. C. Const., art. 
1, §§ 17 and 37, nor the Fourteenth 
Amendment to the federal Constitution. 
State v. Galloway, 249 N. C. 658, 107 S. 
E. (2d) 631 (1959). 

Regulation of Transportation Rates.—In 
view of the very broad powers conferred 
upon the Milk Commission by subdivision 
(7) of this section to hold hearings, make 
and adopt rules and regulations and orders 
necessary to carry out the purposes of this 
act regulating the producing, etc., of milk, 
the Milk Commission, and the _ supe- 
rior court on appeal, have the power, 
fairly implied from the language of the 
act and essential to putting into effect its 


declared purposes and objects, to regulate 
and to fix transportation rates for distrib- 
utors in North Carolina hauling milk of 
their producers in North Carolina to their 
processing plant in North Carolina—all 
intrastate business—and sufficient stand- 
ards for their guidance in regulating and 
fixing such hauling prices are to be fairly 
implied from subdivision (10) of this sec- 
tion. State v. Galloway, 249 N. C. 658, 
107 S. E. (2d) 631 (1959). 

An order of the Milk Commission pur- 
suant to this section prescribing a uniform 
hauling charge per cwt. upon all pro- 
ducers delivering milk to a certain distrib- 
utor, regardless of the distance or route, 
is not arbitrary or discriminatory and is 
relevant to the legislative purpose of the 
Milk Commission Act. It does not deny a 
producer the equal protection of the laws 
or deprive him of property without due 
process of law, even though he is subject 
under the regulation to a higher charge 
than he was under a former system, and 
does not violate N. C. Const., art. 1, §§ 
17 and 37, nor the Fourteenth Amendment 
to the federal Constitution. State v. Gal- 
loway, 249’ NY G. 658,)107°S*B,.. (2d) 631 
(1959). 


§ 106-266.9. Distributors to be licensed; prices and practices of 
distributors regulated.—No distributor in a market in which the provisions 
of this article are in effect shall buy milk from producers, or others, for sale with- 
in the State, or sell or distribute milk within the State, unless such distributor 
is duly licensed under the provisions of this article. It shall be unlawful for a 
distributor to buy from or sell milk to a distributor who is not licensed as required 
by this article. It shall be unlawful for any distributor to deal in, or handle milk 
if such distributor has reason to believe that the milk has been previously dealt 
in, or handled, in violation of the terms and provisions of this article. No dis- 
tributor shall violate the prices as established by the Commission or offer any dis- 
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counts or rebates without authority from the Commission; and the Commission 
may prohibit such practices as it may deem to be contrary to the welfare of the 
public and the dairy industry, such as the use of special prices or special induce- 
ments in any form or any unfair trade practices in order to vary from the estab- 
lished prices. The Commission may require each distributor to file with the 
Commission one complete schedule of his wholesale and retail prices for each 
marketing area and may require each distributor to charge his posted prices for 
all sales and to give ten days’ notice by registered mail to the Commission and 
every licensed distributor in each marketing area affected prior to the effective 
date of any changes in said posted prices. The requirements as to filing price 
schedules shall not apply to retail stores the principal business of which is selling 
other than dairy products. The Commission may prohibit a distributor from 
selling or offering for sale milk in any market or county at prices less than the 
prices filed for the market or county in which such distributor’s processing or 
bottling plant is located, except in such cases as such sales may be made at a 
lower price or prices in good faith to meet competition. (1953, c. 1338, s. 4; 
1955, c. 406, s. 4.) 
Editor’s Note—The 1955 amendment 
added the last three sentences. 


§ 106-266.10. Application for distributor’s license.—An application 
to the Commission for a license to operate as a distributor shall be made by mail 
or otherwise within thirty days after the provisions of this article become effective 
in a market, and as to any distributor thereafter beginning business, before such 
distributor shall begin such business therein. The application shall be made on 
blanks furnished by the Commission for that purpose. (1953, c. 1338, s. apy 


§ 106-266.11. Annual budget of Commission; collection of monthly 
assessments from local milk boards.—The Commission shall prepare an 
annual budget and shall collect the sums of money required for this budget from 
the local miik boards in the form of monthly assessments, and the local milk beards 
shall pay the assessments so levied. The assessments so levied shall not exceed 
four cents (4c) per hundred pounds of milk handled in each market in which the 
provisions of this article are in operation. The assessments herein provided for 
are the identical (not additional) assessments permitted by § 106-266.14. C1953, 
cHl538, 516.) 


§ 106-266.12. Milk Commission Account; deductions by distributor 
from funds owed to producer.—All receipts from assessments collected un- 
der this article shall be paid by the Commission to the State Treasurer and shall 
be placed by the State Treasurer in a general fund to the credit of an account to 
be known as the “Milk Commission Account” and such an amount as may be 
necessary, and no more, is hereby appropriated out of this Milk Commission Ac- 
count, for the payment of all expenses incurred by the Commission in administer- 
ing and enforcing this article. The Commission shall require a distributor to 
make such deductions from funds owed to a producer as authorized by the pro- 


divers (1953)00191338,)5i°7.) 


§ 106-266.13. Local milk boards.—(a) Members.—For the purpose of 
securing the benefits of this article, in any market area, the producers and dis- 
tributors and producer-distributors in that market area shall establish a milk board 
of five members to carry out the provisions of this article in conjunction with the 
Commission. Each board shall be composed of two producers supplying milk to 
the market, one of whom shall be named by the producers operating in the market 
and one by the Commission. In the markets where the producers’ association 
handles the selling of fifty per cent (50%) or more of the milk, the association 
shall have the right to name both producer representatives on the milk board: and 
two representatives of the distributors operating in the market shall be named by 
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the Commission. In markets where producer-distributors handle fifty per cent 
(50%) or more of the milk used in the market, the Commission shall determine 
the representation of the producers, the producer-distributors and the distributors 
on the milk board on a basis fair to all parties. 

The Commission shall appoint the fifth member of the milk board to represent 
the consumers and the public interest, who shall serve as chairman of the board. 
The representative of the consumer and the public interest shall have no connec- 
tion financially or otherwise with the production or distribution of milk or prod- 
ucts derived therefrom. 

(b) Powers.—The milk board shall perform such functions as the Commis- 
sion shall delegate to it. (1953, c. 1338, s. 8.) 


§ 106-266.14. Assessments to meet expenses of carrying out arti- 
cle.—The expenses, including salaries and/or per diem found necessary to prop- 
erly carry out the provisions of this article shall be met by an assessment or as- 
sessments of not over two cents (2c) per hundred pounds of milk and/or cream 
(converted to terms of milk of four per cent (4%) of butterfat) handled by dis- 
tributors and not over two cents (2c) per hundred pounds of milk and/or cream 
(converted to terms of milk of four per cent (4%) of butterfat) sold by producers. 
All assessments shall be paid in monthly or semimonthly installments, at the time 
that distributors pay producers for the milk and after the original assessment is 
so paid, no additional assessment shall be levied for the purposes of this article. 
Assessments shall be made for such funds as are found necessary to carry out the 
provisions of this article, but no more. (1953, c. 1338, s. 9.) 


§ 106-266.15. Injunctive relief.—In the event of violation of any pro- 
visions of this article, or order promulgated under the provisions thereof, in ad- 
dition to any other remedy, the Commission may apply to any court of record in 
the State of North Carolina for relief by injunction, if necessary, to protect the 
public interest without being compelled to allege or prove that any adequate rem- 


edy at law does not exist. (1953, c. 1338, s. 10.) 


§ 106-266.16. Penalties.—Any person violating any provisions of this 
article, or order promulgated under the provisions thereof, or of any license is- 
sued by the Commission shall be guilty of a misdemeanor and may be prosecuted 
and punished therefor, and upon conviction, shall be punished by a fine of not 
less than twenty-five dollars ($25.00) and not more than one hundred dollars 
($100.00), or by imprisonment in the county jail for not less than thirty (30) 
days nor more than one year, or by both fine and imprisonment, and each day 
during which such violation shall continue shall be deemed a separate violation. 
Prosecutions for violations of this article shall be instituted by the Attorney Gen- 
eral or otherwise, in any county or city of the State of North Carolina in which 
such ‘violations Occur: (1953; cielo3ayese/ 112) 


§ 106-266.17. Appeals.—Any person or persons aggrieved by an order 
of the Commission refusing a license, to reissue or revoke or suspend a license, 
to a distributor or producer-distributor or to transfer a license from one person to 
another, and any order of the Commission applying only to a person or persons, 
and not otherwise specifically provided for, may be reviewed upon appeal to the 
superior court. Any person or persons aggrieved by an order of the Commission 
fixing, revising or amending the price at or the terms upon which milk may be 
bought and sold, or any other order, action, rule or regulation of the Commission, 
may, within forty (40) days after the effective date of such action, rule, regulation 
or order, appeal therefrom to the superior court. No such appeal shall, in either 
case, act as a supersedeas except on a special order of the superior court allowing 
a supersedeas. Before any such person, or persons, shall be allowed to appeal, he 
shall file written notice of appeal with the Commission and within ten (10) days 
after the receipt of said written notice of appeal it shall be the duty of the Com- 


132 


§ 106-266.18 Cu. 106. AcricuLTURE—MILK, ETC. § 106-266.21 


mission to certify a complete record of its proceedings with all papers or evidence 
to the clerk of the superior court of the county in which the appellant resides or to 
the clerk of the superior court of a county in which the violation occurs. The 
cause shall be entitled “State of North Carolina on Relation of the North Carolina 
Milk Commission against (here insert name of appellant)”, and said cause shall 
be placed on the civil issue docket of the superior court of such county and shall 
be heard de novo under the same rules and regulations as are prescribed for the 
trial of other civil causes. The Commission shall be deemed to be a party plaintiff 
on such appeal and at its request may present its contentions, make arguments, 
and take any other legal steps that a party to a civil action may take in the su- 
perior court, including the right to appeal to the Supreme Court of North Caro- 
linate (1953,.c. 1330 eal2a) 

A sedulous protection against abuse of the Milk Commission, the proceeding shall 
power by the Milk Commission is pro- be heard de novo in the superior court. 
vided in this section, which requires that State v. Galloway, 249 N. C. 658, 107 S. 
when an appeal is taken from an order of  E., (2d) 631 (1959). 


§ 106-266.18. Saving clause.—No provisions of this article shall apply 
or be construed to apply to foreign or interstate commerce, except insofar as the 
same may be effective pursuant to the United States Constitution and to the laws 
of the United States enacted pursuant thereto. (1953, c. 1338, s. 13.) 


§ 106-266.19. Marketing agreements not to be deemed illegal or in 
restraint of trade; conflicting laws.—The making of marketing agreements 
between producers’ cooperative marketing associations and distributors and pro- 
ducer-distributors under the provisions of this article shall not be deemed a com- 
bination in restraint of trade or an illegal monopoly, or an attempt to lessen com- 
petition or fix prices arbitrarily nor shall the marketing contract or agreements 
between the association and the distributors and producer-distributors, or any 
agreements authorized in this article, be considered illegal or in restraint of trade. 
All laws and clauses of laws in conflict with the provisions of this article are. here- 
by repealed to the extent necessary for the full operation of this article. No pro- 
visions of this article shall be deemed in conflict with articles 28 and 28A of chap- 
ter 106, Volume 3A of the General Statutes. No provisions of this article shall 
be deemed in conflict with the authority granted to county, city-county and dis- 
trict boards of health by §§ 130-19, 130-20, 130-66, of chapter 130, Volume 3B 
of the General Statutes, to make and enforce rules and regulations governing milk 
sanitation or with the authority granted to the State Board of Health by § 130-3 
of Volume 3B of the General Statutes, to make sanitary inquiries and investiga- 
tions, (1953, c. 1338, s. 14.) 

Editor’s Note.—Chapter 130 of the Gen- contained in § 130-17. As to sanitary in- 
eral Statutes was completely rewritten by vestigations by the State Board of Health, 
Session Laws 1957, c. 1357, s. 1. The au- see now § 130-11. 
thority of local boards of health is now 


§ 106-266.20. Limitations upon power of Commission.—Nothing in 
this article shall be interpreted as giving the Commission any power to limit the 
quantity of milk that any producer can produce, nor the power to prohibit or re- 
strict the admission of new producers, nor the power to restrict the marketing 


area of any producer. (1953, c. 1338, s. 1414.) 


§ 106-266.21. Sale below cost to injure or destroy competition 
prohibited.—The sale of milk by any distributor or producer-distributor or re- 
tailer below cost for the purpose of injuring, harassing or destroying competition 
is hereby prohibited. At any hearing or trial on a complaint under this section, 
evidence of sale of milk by a distributor or sub-distributor or retailer below cost 
shall constitute prima facie evidence of the violation or violations alleged, and 
the burden of rebutting the prima facie case thus made, by showing that the 
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same was justified in that it was not, in fact, made below cost or that it was not 
for the purpose of injuring, harassing or destroying competition, shall be upon 
the person charged with a violation of this section. As used herein the term 
“cost” shall be construed to mean the price paid for Grade A or Class I milk 
in the area where such sale is made plus a reasonable allocation of processing and 
marketing expenses. In determining whether any sale has been made in viola- 
tion of this section, the Commission shall consider all discounts, rebates, gratui- 
ties or any other matters which may have the effect of either directly or indi- 
rectly reducing the price received by the distributor or producer-distributor or 
retailer involved. (1955, c. 406, s. 1; 1959, c. 1021.) 


Editor’s Note. — The 1959 amendment 
rewrote the second sentence. 
For comment on this section, particu- 


larly as to its constitutionality, see 33 N. 
C. Law Rev. 524. 


ARTICUNSA 
Inspection, Grading and Testing Milk and Dairy Products. 


§ 106-267. Inspection, grading and testing dairy products. — The 
State Board of Agriculture shall have full power to make and promulgate rules 
and regulations for the Department of Agriculture in its inspection and control 
of the purchase and sale of milk and other dairy products in North Carolina; to 
make and establish definitions, not inconsistent with the laws pertaining thereto ; 
to qualify and determine the grade and contents of milk and of other dairy prod- 
ucts sold in this State; to regulate the manner of testing the same and the handling, 
treatment and sale of milk and dairy products, and to promulgate such other rules 
and regulations not inconsistent with the law as may be necessary in connection 
with the authority hereby given to the Commissioner of Agriculture on this sub- 
fect, (1933 40a 55@mas tS | OSI osteo i ) 

Editor’s Note. — The 1951 amendment 
rewrote this article. 


§ 106-267.1. License required; fees; term of license; examination’ 
required.—Every person who shall test milk or cream in this State by, or 
sample milk for, the Babcock method or otherwise for the purpose of determining 
the percentage of butterfat or milk fat contained therein, where such milk or 
cream is bought and paid for on the basis of the amount of butterfat contained 
therein, shall first obtain a license from the Commissioner of Agriculture. Any 
person applying for such license or renewal of license shall make written and 
signed application on blanks to be furnished by the Commissioner of Agriculture. 
The granting of a license shall be conditioned upon the passing by the applicant 
of an examination, to be conducted by or under the direction of the Commissioner 
of Agriculture. All licenses so issued or renewed shall expire on December 31 
of each year, unless sooner revoked, as provided in § 106-267.3. A license fee 
of two dollars ($2.00) for each license so granted or renewed shall be paid to 
the Commissioner of Agriculture by the applicant before any license is granted. 


(1951 eo 0121 Sea oes 0/,¢s..5.) 


Editor’s Note. — The 1959 amendment 
inserted the words “or sample milk for” 
in lines one and two, and deleted from the 
end of the second sentence the words “for 
a license to test milk or cream where such 
milk or cream is bought and paid for on 


the basis of the amount of percentage of 
butterfat or milk fat contained therein.” 
It also substituted in the next to last sen- 
tence the words “expire on December 31 
of each year” for “run for a period of one 
year from the date of issue.” 


106-267.2. Rules and regulations.—The Commissioner of Agriculture 


shall establish and promulgate rules and regulations not inconsistent with this arti- 
cle that shall govern the granting of licenses under this article and shall establish 
and promulgate rules and regulations not inconsistent with this article that shall 
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govern the manner of testing, including, but not in limitation thereof, the taking 
of samples, location where the testing of said samples shall be made and the length 
of time samples of milk or cream shall be held after testing. (1951, c. 1121, s. 1.) 


§ 106-267.3. Revocation of license; proviso; hearing.—The Commis- 
sioner of Agriculture shall have power to revoke any license granted under the pro- 
visions of this article, upon good and sufficient evidence that the provisions of this 
article or the rules and regulations of the Commissioner of Agriculture are not 
being complied with: Provided, that before any license shall be revoked, an op- 
portunity shall be granted the licensee, upon being confronted with the evidence, 
to show cause why such license should not be revoked. (1951, c. 1121, s. 1.) 


§ 106-267.4. Representative average sample; misdemeanor, what 
deemed.—In taking samples of milk or cream from any milk can, cream can or 
any container of milk or cream, the contents of such milk can, cream can, or con- 
tainer of milk and cream shall first be thoroughly mixed either by stirring or other- 
wise, and the sample shall be taken immediately after mixing or by any other 
method which gives a representative average sample of the contents, and it is here- 
by made a misdemeanor to take samples by any method or to fraudulently manipu- 
late such samples so as not to give an accurate and representative average sample 
where milk or cream is bought or sold and where the value of said mill or cream is 
determined by the butterfat contained therein. (1951, c. 1121, s. 1.) 


§ 106-267.5. Standard Babcock testing glassware; scales and 
weights.—In the use of the Babcock test all persons shall use the “standard 
Babcock testing glassware, scales, and weights.” The term “standard Babcock 
testing glassware, scales and weights” shall apply to glassware, scales and weights. 
It shall be unlawful for any person, firm, company, association, corporation or 
agent thereof to falsely manipulate, under-read or over-read the Babcock test or 
any other contrivance used for determining the quality of value of milk or cream 
where the value of said milk or cream is determined by the percentage of butter- 
fat contained in the same or to make a false determination by the Babcock test or 
otherwise, or to falsify the record of such test or to pay on the basis of any test, 
measurement or weight except the true test, measurement or weight. (1951, c. 
1H oe BGs ao he 

Editor’s Note.—It would seem that the of the section should read “quality or 
words “quality of value’ near the middle value.” 


§ 106-268. Definitions; enforcement of article.—The definitions set 
forth in this section shall apply to milk, dairy products, ice cream, frozen desserts, 
frozen confections or any other products which purport to be milk, dairy products 
or frozen desserts for which a definition and standard of identity has been estab- 
lished and when any of such products heretofore enumerated shall be sold, offered 
for sale or held with intent to sell by a milk producer, manufacturer or distrib- 
utor, and insofar as practicable and applicable, the definitions contained in article 
12 of chapter 106 of the General Statutes, as amended, shall be effective as to the 
products enumerated in this article and section. 

The term “adulteration” means: 

(1) Failure to meet definitions and standards as established by the Board 
of Agriculture. 

(2) If any valuable constituent has been in whole or in part omitted or 
abstracted therefrom. 

(3) If any substance has been substituted wholly or in part thereof. 

(4) If it is adjudged to be unfit for human consumption. 

The term “misbranded” means: 

(1) If its labelling is false or misleading in any particular. 

(2) If it is offered for sale under the name of another dairy product or 
frozen dessert. 
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(3) If it is sold in package form unless it bears a prominent label contain- 
ing the name of the defined product, name and address of the producer, 
processor or distributor and carries an accurate statement of the 
quantity of contents in terms of weight or measure. 

The Department of Agriculture, through its agents or inspectors, shall have 
free access during business hours to all places of business, buildings, vehicles, cars, 
storage places, containers and vessels used in the production, testing, processing 
and distribution of milk, cream, butter, cheese, ice cream, frozen dessert or any 
dairy product for which standards of purity and of identity have been established, 
as well as any substance which purports to be milk, dairy products, frozen dessert 
or confection for which a definition and standard of purity has been established ; 
the Department of Agriculture, acting through its duly authorized agents and in- 
spectors, may open any box, carton, parcel, package or container holding or con- 
taining, or supposed to hold or contain any of the above-enumerated dairy prod- 
ucts, as well as related products, and may take therefrom samples for analysis, test 
or inspection. If it appears that any of the provisions of this article or of this sec- 
tion have been violated, or whenever a duly authorized agent of the Department 
of Agriculture has cause to believe that any milk, cream, butter, cheese, ice cream, 
frozen dessert or any dairy product for which standards of purity and of identity 
have been established or any substance which purports to be milk, a dairy product 
or a frozen dessert for which a definition and standard of identity has been estab- 
lished, is adulterated or misbranded or by reason of contamination with micro- 
organisms has become deleterious to health during production, processing or dis- 
tribution, and such products, or any of them, are in a stage of production, or are 
being exposed for sale, or are being held for processing or distribution or such 
products are being held with intent to sell the same, such agent or inspector is 
hereby authorized to issue a “stop-sale” order which shall prohibit further sale of 
any of the products above enumerated or which shall prohibit further processing, 
production or distribution of any of the products above enumerated. The agent 
or inspector shall affix to such product a tag or other appropriate marking giving 
notice that such product is, or is suspected of, being adulterated, misbranded or 
contaminated and that the same has been detained or embargoed, and warning all 
persons not to remove or dispose of such product, by sale or otherwise, until per- 
mission for removal or disposal is given by such agent or inspector, until the law 
or regulation has been complied with or said. violation has otherwise been legally 
disposed of. It shall be unlawful for any person to remove or dispose of any em- 
bargoed product, by sale or otherwise, without such permission: Provided, that if 
such adulteration or misbranding can be corrected by proper labeling or process- 
ing of the products so that the products meet the definitions and standards of pu- 
rity and identity, then with the approval of such agent or inspector, sale and re- 
moval may be made. Any milk, dairy products or any of the products enumerated 
in this article or section not in compliance with this article or section shall be 
subject to seizure upon complaint of the Commissioner of Agriculture, or any of 
the agents or inspectors of the Department of Agriculture, to a court of compe- 
tent jurisdiction in the area in which said products are located. In the event the 
court finds said products, or any of them, to be in violation of this article or of 
this section, the court may order the condemnation of said products, and the same 
shall be disposed of in any manner consistent with the rules and regulations of 
the Board of Agriculture and the laws of the State and in such a manner as to 
minimize any loss or damage as far as possible: Provided, that in no instance shall 
the disposition of said products be ordered by the court without first giving the 
claimant or owner of same an opportunity to apply to the court for the release of 
said products or for permission to again process or relabel the same so as to bring 
the product in compliance with this article or section. In the event any “stop- 
sale’ order shall be issued under the provisions of this article or section, the 
agents, inspectors or representatives of the Department of Agriculture shall re- 
lease the products, or any of them, so withdrawn from sale when the require- 
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ments of the provisions of this article and section have been complied with and 
upon payment of all costs and expenses incurred in connection with the with- 
drawal. (1951, c. 1121, s. 1.) 


§ 106-268.1. Penalties.—Any person, firm or corporation violating any 
of the provisions of this article, or any of the rules, regulations or standards pro- 
mulgated hereunder, shall be deemed guilty of a misdemeanor and upon convic- 
tion thereof shall be punished by a fine of not more than one hundred dollars 
($100.00) and the cost of prosecution, or by imprisonment in the county jail for 
a period of not more than two months, or both such fine and imprisonment in 
the discretion of the court. (1951, c. 1121, s. 1.) 


ARTICLE 30. 
Board of Crop Seed Improvement. 


§ 106-269. Creation and purpose.—There is hereby created a Board of 
Crop Seed Improvement. It shall be the duty and function of this Board, in co- 
operation with the Agricultural Experiment Station of North Carolina State Col- 
lege of Agriculture and Engineering, and the Seed Testing Division of the North 
Carolina Department of Agriculture, to foster and promote the development and 
distribution of pure strains of crop seeds among the farmers of North Carolina. 


C28 hon pet he) 295. 30. S34 1s) 


Editor’s Note.—The 1955 amendment Session Laws 1955, c. 276, s. 1, changed 
rewrote this section which formerly re- “Agricultural Experiment Station,” as used 
lated to the Farm Crop Improvement in § 106-15, to read ‘Agricultural Research 
Division. Station.” 


§ 106-270. Board membership.— The Board of Crop Seed Improve- 
ment shall consist of the Commissioner of Agriculture, the Dean of the School of 
Agriculture, President of the North Carolina Foundation Seed Producers Incor- 
porated, and the Director of Research of the School of Agriculture of North 
Carolina State College of Agriculture and Engineering, the Head of the Seed 
Testing Division of the North Carolina Department of Agriculture, and the Pres- 
ident of the North Carolina Crop Improvement Association. (1929, c. 325, s. 2; 
LOD COU, ess as) 

Editor’s Note—The 1955 amendment 
rewrote this section. 


§ 106-271. Powers of Board. — The said Board shall have control, man- 
agement and supervision of the production, distribution and certification of pure- 
bred crop seeds under the provisions of this article. (1929, c. 325, s. 3.) 


§ 106-272. Co-operation of other departments with Board; rules and 
regulations; fees for certification.—In so far as any of the State departments 
or agencies shall have to do with the testing, development, production, certification 
and distribution of farm crop seeds, such departments or agencies shall actively 
co-operate with the said Board in carrying out the purpose of this article. The 
said Board shall have authority to make, establish and promulgate all needful rules 
and regulations, including rules and regulations fixing fees for certification and 
fixing the market price of certified seed, necessary for the proper exercise of the 
duties conferred upon said Board and for the carrying out the full purposes of this 
article. (1929, c. 325, s. 4.) 


§ 106-273. North Carolina Crop Improvement Association.—For the 
purpose of carrying out more fully the provisions of this article and of fostering 
the development, certification and distribution of pure seeds the said Board shall 
“have authority to promote the organization and incorporation of an association 
of farmers to be known as the North Carolina Crop Improvement Association, 
which said Association when so organized and incorporated shall, subject to the 
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rules and regulations prescribed by said Board, adopt all necessary rules and reg- 
ulations and collect from their members such fees as shall be necessary for the 
proper functioning of such organizations. (1929, c. 325, s. 5.) 


§ 106-274. Certification of crop seeds.—For the purposes of this article 
the certification of crop seeds hereunder shall be defined to be a guarantee by the 
North Carolina Crop Improvement Association herein provided for that the said 
seed conform to the stated origin, adaptation, variety name, variety purity, quality, 
germination, seed purity, and any other qualification necessary for the determin- 
ing of the proper quality or value of crop seed. (1929, c. 325, s. 6.) 


§ 106-275. False certification of purebred crop seeds made misde- 
meanor.—lIt shall be a misdemeanor, punishable by fine or imprisonment in the 
discretion of the court, for any person, firm, association, or corporation, selling 
seeds, tubers, plants, or plant parts in North Carolina, to use any evidence of cer- 
tification, such as a blue tag or the word “certified” or both, on any package of 
seed, tubers, plants, or plant parts, nor shall the word “certified” be used in any 
advertisement of seeds, tubers, plants, or plant parts, unless such commodities 
used for plant propagation shall have been duly inspected and certified by the 
agency of certification provided for in this article, or by a similar legally consti- 
tuted agency of another state or foreign country. (1933, c. 340, s. 1.) 


§ 106-276. Supervision of certification of crop seeds.—Certification 
of crop seeds shall be subject to the supervision of the Board of Crop Seed Im- 
provement. The North Carolina Crop Improvement Association is recognized 
as the official agency for seed certification. (1929, c. 325, s. 7; 1955,’ c. 330, s. 3.) 

Editor’s Note—The 1955 amendment 
rewrote this section. 


ARTICLE 31. 
North Carolina Seed Law. 


§ 106-277. Short title.—This article shall be known by the short title of 
“The North Carolina Seed Law.” (1941, c. 114, s. 1; 1945, c. 828; 1949, c. 725.) 
Editor’s Note. — The 1945 and 1949 
amendments rewrote this article as 
changed by the 1943 amendment. 


§ 106-278. Construction to conform with federal act. — This article 
and the terms used therein shall be construed so as to conform in so far as possi- 
ble with the construction placed upon the Federal Seed Act and regulations is- 
sued thereunder, and to effectuate its purpose to make uniform the seed laws of 
the states. (1945, c. 828; 1949, c. 725.) 


§ 106-279. Administered by Commissioner.—This article shall be ad- 
ministered by the Commissioner of Agriculture of the State of North Carolina 
hereinafter referred to as the “Commissioner.” (1941, c. 114, s. 2; 1945, c. 828; 
1949, c. 725.) 


§ 106-280. Definitions.—When used in this article: 

(1) The term “advertisement” means all representations, other than those 
on the label, disseminated in any manner or by any means, relating 
to seed within the scope of this article. 

(2) The term “agricultural seeds” shall include the seeds of grass, forage, 
cereal, fiber, cover crops and any other kinds of seed commonly 
recognized within this State as agricultural or field seeds, and mix- 
tures of such seeds. 

(3) The terms “certified seed,” “registered seed” and “foundation seed” 
mean seed that has been produced and labeled in accordance with the 
procedure and in compliance with the rules and regulations of an 
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officially recognized seed certifying agency or association of agencies 
which have previously been approved by the Commissioner. 

(4) The term “dealer” shall mean any person not classified as a “grower”, 
buying, selling or offering for sale any seed for seeding purposes, 
and shall include any person who has seed grown under contract for 
resale for seeding purposes. 

(5) The term “germination” means the emergence and development from 
the seed embryo of those essential structures which, for the kind of 
seed in question, are indicative of the ability to produce a normal 
plant under favorable conditions. 

(6) The term “grower” shall mean any person who produces seed sold, 
offered, or exposed for sale directly as a landlord, tenant, share- 
cropper, or lessee. 

(7) The term “hard seeds” means the percentage of seeds which, because 
of hardness or impermeability do not absorb moisture or germinate 
under prescribed tests but remain hard during the period prescribed 
for germination of the kind of seed concerned. 

(8) The term “hybrid seed corn” as applied to field corn, sweet corn, or 
popcorn means the first generation seed of a cross produced by con- 
trolling the pollination, and by combining two, three, or four inbred 
lines, or by combining one inbred line or a single cross with an open- 
pollinated variety: Provided the Board of Agriculture may in its 
discretion and upon recommendation of the Director of the Agri- 
cultural Experiment Station redefine hybrid seed corn. Hybrid desig- 
nations shall be treated for purposes of labeling as variety names. 

(9) The term “inert matter” shall include broken seeds when one half in 
size or less; seeds of legumes or crucifers with the seed coats re- 
moved; undeveloped and badly injured weed seeds such as sterile 
dodder which, upon visual examination, are clearly incapable of 
growth; empty glumes of grasses; attached sterile glumes of grasses 
(which must be removed from the fertile glumes except in Rhodes 
grass); dirt, stone, chaff, nematode, fungus bodies and any matter 
other than seeds. 

(10) The term “kind” means one or more related species or subspecies 
which singly or collectively is known by one common name; e. g., 
corn, wheat, lespedeza. 

(11) The term “labeling” includes all labels, or tags, and other written, 
printed, or graphic representations, in any form whatsoever, accompa- 
nying and pertaining to any seed whether in bulk or in containers, 
and includes invoices. 

(12) The term “lot of seed” means a definite quantity of seeds identified by 
a lot number, or mark, every portion or bag of which is uniform, for 
the factors which appear in the labeling, within permitted tolerances. 

(13) The term “mixture” means seeds consisting of more than one kind 
or variety, each present in excess of five per cent (5%) of the whole. 

(14) The term “North Carolina seed analysis tag’ shall mean the tag 
designed and prescribed by the Commissioner as the official North 
Carolina seed analysis tag, said tag to be purchased from the Com- 
missioner. 

(15) “Noxious weed seeds’’ are seeds disseminated in seed subject to this 
article and shall be divided into two classes, “prohibited noxious 
weed seeds” and “restricted noxious weed seeds,” defined as follows: 

a. “Prohibited noxious weed seeds” are the seeds of perennial 
weeds which not only reproduce by seed, but also spread by 
underground roots or stems and which, when established, are 
highly destructive and are not controlled in this State by 
cultural practices commonly used. 
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b. “Restricted noxious weed seeds’ are the seeds of such weeds 
as are very objectionable in fields, lawns, or gardens of this 
State, and are difficult to control by cultural practices com- 
monly used. 

(16) The term “other crop seed” shall include all seeds of plants grown in 
this State as crops, other than the kind or kind and variety included 
in the pure seed, when not more than five per cent (5%) of the whole 
of a single kind or variety is present, unless designated as weed seeds. 

(17) The term “person” includes a person, firm, partnership, corporation, 
company, society, association, trustee, agency, or receiver. 

(18) The term “processing” means cleaning, scarifying, or blending to ob- 
tain uniform quality and other operations which would change the 
purity or germination of the seed and therefore require retesting to 
determine the quality of the seed, but does not include operations such 
as packaging, labeling, blending together of uniform lots of the same 
kind or variety without cleaning, or the preparation of a mixture 
without cleaning, any of which would not require retesting to de- 
termine the quality of the seed. 

(19) The term “pure seed” shall include all seeds of the kind or kind and 
variety under consideration, whether shriveled, cracked, or otherwise 
injured, and pieces of broken seeds larger than one half the original 
size. 

(20) The term “variety” means a subdivision of a kind characterized by 
growth, plant, fruit, seed, or other characteristics by which it can be 
differentiated in successive generations from other sorts of the same 
kind; e. g., Jarvis Golden Prolific corn, Atlas 66 wheat, Kobe 
lespedeza. 

(21) The term “vegetable seeds” shall include the seeds of the crops which 
are grown in gardens or on truck farms and are generally known 
and sold under the name of vegetable seeds in this State. 

(22) The term “weed seeds” shall include the seeds of all plants generally 
recognized within this State as weeds and shall include noxious weed 
seeds. (1941.oc. 114, s23* 1943, ¢.203, somali O45 nomeh23 5 1940. 
PLO AIDS, Cas OO. SSauk—sa) 

Editor’s Note. — The 1953 amendment See notes to G. S. 106-280.1, 106-280.2. 
rewrote subdivisions (8) and (20) and re- 


pealed a former subdivision defining ‘“non- 
coded.” 


§ 106-280.1. Hybrid Seed Corn Committee.—The Hybrid Seed Corn 
Committee shall consist of the Director of Research, North Carolina Agricultural 
Experiment Station, as chairman, the head of the Department of Agronomy, the 
head of Plant Pathology, and the person in charge of official variety tests of the 
North Carolina Agricultural Experiment Station and three persons appointed by 
the Commissioner of Agriculture, one from the seed trade, one from among seed 
producers, and one representing the farmers at large. The appointments made by 
the Commissioner of Agriculture shall be made effective July 1, 1953, and every 
three years thereafter. (1953, c. 856, s. 3.) 

Editor’s Note—The act from which this 
section was derived directed that it should 
appear as a subdivision of G. S. 106-280. 


§ 106-280.2. Tobacco Seed Committee.—The Tobacco Seed Commit- 
tee shall consist of the Director of Research, North Carolina Agricultural Ex- 
periment Station, as chairman, the head of the Department of Field Crops, the 
head of the Department of Plant Pathology, the person in charge of the official 
tobacco variety tests of the North Carolina Agricultural Experiment Station, and 
three persons appointed by the Commissioner of Agriculture, one from the seed 
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trade, one from among seed producers, and one representing the farmers at large. 

The initial appointments made by the Commissioner of Agriculture shall be for 

periods of one year, two years, and three years, effective July 1, 1957; subse- 

quent appointments shall be for periods of three years. Gi ee 200;"S. 71") 
Editor’s Note.—The act from which this 

section was derived directed that it should 

appear as a subdivision of G. S. 106-280. 


§ 106-281. Tag and label requirements.—Each container of agricultural 
or vegetable seed, sold, offered for sale, or exposed for sale within this State for 
seeding purposes, shall have attached thereto a North Carolina seed analysis tag 
or label on which is plainly written or printed the following information: 

(1) For agricultural seeds: 

a. Commonly accepted name of kind and variety of each agricul- 
tural seed component in excess of five per cent (5%) of the 
whole and the percentage by weight of each, in the order of its 
predominance. 

1. Where more than one component is required to be 
named, the word “mixture” or “mixed” shall be in- 
cluded in the name on the label. 

2. Hybrid seed corn shall be labeled with the name and/or 
number by which the hybrid is commonly designated. 

. Lot number or other identification. 
Origin, if known; if unknown, so stated. 
. Percentage by weight of inert matter. 
Percentage by weight of other crop seeds. 
Percentage by weight of all weed seeds. 

g. The name and number per pound of each kind of “restricted” 
noxious weed seeds. 

h. For each named agricultural seed the: 

1. Percentage of germination exclusive of hard seeds. 

2. Percentage of hard seeds, if present. 

3. Calendar month and year the test was completed to de- 
termine such percentages. 

i. Name and address of the person who labeled said seed or who 
sells, offers, or exposes said seed for sale within this State. 

(2) For vegetable seeds: 

a. Name of kind and variety of seed. 

b. Origin of snap beans and pepper seed; if unknown, so stated. 

c. Per cent of germination with month and year of test. 

d. For seeds which germinate less than the standards last estab- 
lished by the Commissioner and Board of Agriculture under. 
this article the following information shall be shown on the 
label : 

1. The words “BELOW STANDARD” in not less than 
eight-point type. 

2. Percentage of germination exclusive of hard seed. 

3. Percentage of hard seed, if present. 

4. The month and year of test. 

e. The name and address of person who labeled said seed or who 
sells, offers, or exposes said seed for sale. 

(3) Exemptions: 
a. The label requirements for peanuts, cotton and tobacco seed shall 
be limited to: 
1, Lot number or other identification. 
2. Origin, if known; if unknown, so stated. 
3. Commonly accepted name of kind and variety. 
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4. Percentage of germination with month and year of test. 
5. Name and address of person who labeled said seed or 
who sells, offers, or exposes said seed for sale. 

b. The label requirement as to the “origin” of snap beans shall not 
apply to seed in containers weighing less than ten (10) 
pounds. 

c. The label requirement as to the “germination” of vegetable seeds, 
when equal to or exceeding the standards last adopted by the 
Commissioner and Board of Agriculture under this article, 
shall not apply to seed in containers weighing less than ten 
(10) pounds. 

d. When the required analysis and other information regarding the 
seed is present on a seedsman’s label or tag, accompanied by 
the North Carolina seed analysis tag on which is written, 
stamped or printed the words “See Attached Tag for Seed 
Analysis,” the provisions of this section shall be deemed to 
have been complied with. 

e. No tag or label shall be required, unless requested, on seeds 
sold directly to, and in the presence of, the purchaser and 
taken from a bag or container properly labeled in accordance 
with the provisions of this section. 

f. The official tag or label of the North Carolina Crop Improve- 
ment Association shall be considered an “official North Caro- 
lina seed analysis tag” when it provides information in com- 
pliance with this section, and when attached to containers of 
seed duly certified by the said association, and when fees 
applicable to said tag have been paid to the Commissioner. 

. No person shall be subject to the penalties of this article for 
having sold, offered, or exposed for sale in this State any agri- 
cultural or vegetable seeds which were incorrectly labeled or 
represented as to origin, kind and variety, when such seeds 
cannot be identified by examination thereof, unless he has 
failed to obtain an invoice or grower’s declaration giving origin, 
kind and variety, and to take such other precautions as may 
be necessary to insure the identity to be that stated. (1941, c. 
114, s. 4; 1943, c. 203, s. 2; 1945, c. 828; 1949, c. 725; 1959, 
Cr OSot-ocetay 

Editor’s Note. — The 1959 amendment 

changed paragraph b of subdivision (2) 

by inserting the words ‘and pepper seed.” 


FQ 


§ 106-282. Invoices and records.—Each person handling agricultural 
seed subject to this article shall keep for a period of two years complete records 
of each lot of agricultural and vegetable seed handled. When there is evidence of 
a violation of this article, invoices, records of purchases and sales, and any other 
records pertaining to the lot or lots involved shall be accessible for inspection by 
the Commissioner or his authorized agent in connection with the administration 
of Bs article at any time during customary business hours. (1945, c. 828; 1949, 
EATS) 


§ 106-283. Prohibitions.—It shall be unlawful: 


(1) For any person within this State to sell, offer, or expose for sale any 
agricultural or vegetable seed for seeding purposes: 
a. Unless a license has been obtained in accordance with the pro- 
visions of this article. 
b. Unless the test to determine the percentage of germination shall 
have been completed within a nine-month period, exclusive of 
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the calendar month in which the test was completed, prior to 
sale or exposure for sale or offering for sale or transportation. 

c. Not labeled in accordance with the provisions of § 106-281, or 
having a false or misleading label, or having seed analysis 
tags attached to the containers of seed bearing thereon a lia- 
bility or nonwarranty clause: Provided, that the provisions of 
§ 106-281 shall not apply to seed being sold by a grower to a 
dealer, or to seed consigned to or in storage in a seed clean- 
ing or processing establishment for cleaning or processing : 
Provided, further, that any labeling or other representation 
which may be made with respect to the unclean seed shall be 
subject to this article. 

d. Containing prohibited noxious weed seeds, subject to tolerances 
and method of determination prescribed in the rules and regu- 
lations under this article. 

e. Seed that have been treated with poisonous material unless the 
label on such seed is plainly marked in not less than eight- 
point type with the information that they have been “poison 
treated.” 


(2) For any person within this State: 


a. To detach, substitute, imitate, alter, deface or destroy any label 
provided for in this article, or in the rules and regulations 
made and promulgated thereunder, or to alter or substitute 
seed in a manner that may defeat the purpose of this article. 

b. To disseminate any false or misleading advertisement concern- 
ing agricultural or vegetable seed in any manner or by any 
means. 

c. To hinder or obstruct in any way a duly authorized person in 
the performance of his duties under this article. 

d. To fail to comply with a written order of the Commissioner or 
his authorized agent to withdraw from sale, or to move, or 
allow to be moved without written permission of the Com- 
missioner or his authorized agent, any seed ordered removed 
from sale not complying with the requirements of this article. 

e. To sell, offer, or expose for sale any seed labeled ‘‘foundation 
seed,” “registered seed,” or “certified seed” unless it has been 
produced and labeled in compliance with the rules and regu- 
lations of a seed-certifying agency approved by the Commis- 
sioner. 

f. To sell, offer or expose for sale any hybrid seed corn that has 
not been recorded that same year with the Commissioner. The 
recording must be made using the same designation for each: 
hybrid which was used when a hybrid of this same pedigree 
was first sold, offered, or exposed for sale or recorded officially 
with an agency responsible for the enforcement of seed laws. 
At the time of recording, a two-pound sample of the seed of 
each hybrid recorded shall be furnished to the Commissioner 
for use if desired in verification tests. The sponsor shall fur- 
nish an affidavit as provided in § 106-284.1 (8). 

g. To sell, offer, or expose for sale any flue-cured tobacco variety 
that has not been recorded with the Commissioner of Agricul- 
ture. The recording must be made prior to November 1 pre- 
ceding each growing season, using the same designation for 
each variety which was used when the variety was first sold, 
offered, or exposed for sale or recorded officially with an agency 
responsible for the enforcement of a State seed law. 
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h. To sell, offer, or expose for sale any pepper seed in containers 
holding one ounce or more of seed, not produced in the arid 
regions of the western United States, unless treated with a 
recommended dosage of bichloride of mercury or some other 
substance approved by the North Carolina Board of Agriculture, 
and so labeled. (1941, c. 114, s. 5; 1943, c. 203, s. 3; 1945, c. 
8288 194AON CR AZOEA1 O53 ch SoG sr 4; 195/263 se 2 P1959, 


CR5SSestiZ.) 
Editor’s Note.—The 1953 amendment of such subdivision. And the 1959 amend- 
rewrote paragraph f of subdivision (2). ment added paragraph h of the subdivi- 


The 1957 amendment added paragraph g _ sion. 


§ 106-284. Disclaimers and nonwarranties.—The use of a disclaimer 
or nonwarranty clause in any invoice, advertising, labeling, or written, printed, or 
graphic matter, pertaining to any seed shall not constitute a defense, or be used 
as a defense in any way, in any prosecution, or in any proceeding for confiscation 
of seeds, brought under the provisions of this article, or the rules and regulations 
made and promulgated thereunder. (1945, c. 828; 1949, c. 725.) 


§ 106-284.1. Administration.—For the purpose of carrying out the pro- 
visions of this article, it shall be the duty of the Commissioner or his authorized 
agents and they are hereby authorized: 


(1) To sample, inspect, make analysis of, and test agricultural and vege- 
table seeds transported, sold, offered, or exposed for sale within this 
State for seeding purposes, at such time and place and to such extent 
as he may deem necessary to determine whether said agricultural 
or vegetable seeds are in compliance with the provisions of this article 
and the rules and regulations made and promulgated thereunder, and 
to notify promptly the person who transported, sold, or offered or 
exposed seed for sale, of any violation. 


(2) The Commissioner of Agriculture jointly with the Board of Agriculture, 
after public hearing immediately following ten (10) days’ public 
notice may adopt such rules, regulations and standards which they 
may find to be advisable or necessary to carry out and enforce the 
purposes and provisions of this article, which shall have the full 
force and effect of law. The Commissioner and Board of Agriculture 
shall adopt rules, regulations and standards as follows: 

a. Prescribing the methods of sampling, inspecting, analyzing, test- 
ing and examining agricultural and vegetable seed, and de- 
termining the tolerances to be followed in the administration 
of this article. 


b. Declaring a list of prohibited and restricted noxious weeds, con- 
forming with the definitions stated in this article, and to add 
to or subtract therefrom, from time to time, after a public 
hearing following due public notice. 

c. Declaring the maximum percentage of total weed seed content 
permitted in agricultural seed. 

d. Declaring the maximum number of “restricted” noxious weed 


seeds per pound of agricultural seed permitted to be sold, 

offered or exposed for sale, and to define “low grade seed.” 
e. Declaring the minimum percentage of germination permitted 

sale for “agricultural seeds.” 
f. Declaring “germination standards” for vegetable seeds. 
. Declaring “North Carolina grade standards” for agricultural 

seed. 
h. Prescribing the form and use of tags to be used in labeling seed. 
i. Prescribing standards for moisture content of seeds. 
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j. Prescribing such other rules and regulations as may be neces- 
sary to secure the efficient enforcement of this article. 

(3) To enter upon any public or private premises during business hours in 
order to have access to seeds and to obtain such information and 
records as may be deemed necessary to enforce the provisions of 
this article and the rules and regulations promulgated thereunder. 

(4) To issue and enforce a written or printed “stop-sale’”’ order to the 
owner or custodian of any lot of agricultural or vegetable seed which 
the Commissioner or his authorized agent finds in violation of any 
of the provisions of this article or the rules and regulations made 
and promulgated thereunder, which order shall prohibit further sale 
or movement of such seed until such officer has evidence that the law 
has been complied with, or the seed otherwise legally disposed of, 
and a written release has been issued to the owner or custodian of 
said seed. However, any person repeatedly violating the labeling re- 
quirements of the laws shall be subject to a penalty covering all costs 
and expenses incurred in connection with the withdrawal from sale 
and the release of said seed: Provided, that in respect to seeds which 
have been denied sale as provided in this subdivision, the owner or 
custodian of such seed shall have the right to appeal from such order 
to a court of competent jurisdiction in the locality in which the seeds 
are found, praying for a judgment as to the justification of said order 
and for the discharge of such seed from the order prohibiting the 
sale in accordance with the findings of the court: And_ provided, 
further, that the provisions of this subdivision shall not be construed 
as limiting the right of the enforcement officer to proceed as author- 
ized by other sections of this article. 


(5) To revoke any seed license or to refuse to issue a seed license to any 
person after such person has been given a hearing by the Commis- 
sioner, notice of which hearing shall be given by registered mail at 
least ten (10) days before the date of such hearing, upon the Com- 
missioner of Agriculture finding that such person has violated any 
of the provisions of this article or any rule or regulation adopted 
pursuant thereto: Provided, however, if the license of such person is 
revoked or refused he may appeal to the superior court within ten 
(10) days after the revocation or refusal of such license. Notice of 
such appeal shall be given to the Commissioner within said ten (10) 
days whose duty shall be to immediately cause a transcript of the 
evidence and pertinent documents of the proceedings to be filed with 
the clerk of the Superior Court for Wake County, and the hearing 
in the Superior Court shall be before the presiding judge and the 
cause may not be heard de novo but upon the record filed with the — 
clerk by the Commissioner of Agriculture. 

(6) To establish and maintain a “State Seed Laboratory” with adequate 
facilities and qualified personnel for such inspection, sampling and 
testing as may be necessary for the efficient enforcement of this 
article. 

(7) To make or provide for making purity and germination tests of seeds, 
upon request, for farmers or seedmen, and to prescribe rules and 
regulations governing such testing. 

(8) To accept for purposes of recording annually only the hybrid seed corn 
which has been previously tested in the official variety tests of the 
North Carolina Agricultural Experiment Station and approved by 
the Hybrid Seed Corn Committee. The Commissioner shall require 
at the time of recording, an affidavit from the sponsor with respect 
to each hybrid being offered for recording, affirming that its pedigree 
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is different from that of all other hybrids being offered for recording 
by the same sponsor and that the designation given to it is the same 
designation which was used for the hybrid of this same pedigree when 
it was first sold, offered, or exposed for sale or was first entered into 
official test or offered for official recording. A two-pound sample of 
seed of each hybrid shall be furnished the Commissioner for use if 
needed in verification or other tests. The Commissioner shall refuse 
to accept for purposes of recording any hybrid seed corn which has 
been shown to be inferior, or which has been shown in verification 
or other tests to be the same hybrid as previously recorded by some- 
one else under a different designation or to have been otherwise mis- 
labeled or inconsistently labeled. Nothing in this section shall be 
interpreted to prohibit two or more persons recording a hybrid of a 
given pedigree if the same designation is used for the hybrid by all 
persons recording. 

(9) To accept for the purpose of recording annually only the flue-cured 
tobacco varieties which have been declared by the Tobacco Seed Com- 
mittee to have been correctly identified, based on the evidence pre- 
sented. The Commissioner shall refuse to accept for recording any 
flue-cured tobacco variety which has not been declared by the Tobacco 
Seed Committee to be correctly identified. At the time of recording, 
a one ounce sample of seed of each variety being offered for record- 
ing, shall be furnished the Commissioner for use in verification or 
other tests. Nothing in this section shall be interpreted to prohibit 
two or more persons recording a variety if the same designation is 
used for the variety by all persons recording. Provided, that the 
grower of seed of a variety that is refused recording may appeal to 
the Board of Crop Seed Improvement. Notice of such appeal shall 
be given to the chairman of said Board, including such evidence and 
pertinent documents bearing on the appeal. 

(10) To publish or cause to be published at intervals information covering 
the findings of the State Seed Laboratory. 

(11) To co-operate with the United States Department of Agriculture in 
seed law enforcement. (1941, c. 114, s. 6; 1943, c. 203, s. 4; 1945, 
Ci S28: 1949) eo A201 Ob CaO MS an EL a0 An Coc 0 5S, iben) 

Editor’s Note—The 1953 amendment 
rewrote subdivision (8) and the 1957 
amendment inserted subdivision (9). 


§ 106-284.2. Seizure.—If the Commissioner of Agriculture has reason to 
believe that any agricultural or vegetable seeds fail to comply with the provisions 
of this article, he may apply for a writ of seizure to any court of competent juris- 
diction in the county in which such seed is located. If the trial judge finds, after 
having heard the contentions of both the Commissioner and the person claiming 
title to such seed, that such seed does not meet the requirements of this article or 
rules and regulations adopted pursuant thereto, he may order the condemnation 
of such seed and require it to be disposed of in any manner consistent with the 
quality of the seed and the laws of the State. (1945, c. 828; 1949, c. 725.) 


§ 106-284.3. Funds for expenses; licensing; seed analysis tags; in- 
spection stamps.—For the purpose of providing a fund to defray the expenses 
of the inspection, examination, analysis of seeds and enforcement of the provi- 
sions of this article: 

(1) Each seed dealer selling, offering, or exposing for sale in this State, 
any agricultural or vegetable seed for seeding purposes, shall pur- 
chase from the Commissioner for two cents each, official North Caro- 
lina seed analysis tags and shall attach a tag to each container hold- 
ing ten pounds or more of seed. 
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(2) Each seed dealer selling, offering, or exposing for sale in, or exporting 
from, this State, any agricultural or vegetable seeds, other than packet 
or package seeds, for seeding purposes, shall register with the Com- 
missioner his name and shall obtain a license annually on January lst 
of each year, and shall pay for such license as follows: 

a. Twenty-five dollars ($25.00), if a wholesaler, or a wholesaler 
and retailer. 

b. Ten dollars ($10.00), if a retailer with sales in excess of one 
hundred dollars ($100.00), for the calendar year. Each branch 
of any wholesaler or retailer shall be required to obtain a re- 
tail license. 

c. One dollar ($1.00), if a retailer at a permanent location with 
sales not in excess of one hundred dollars ($100.00): Pro- 
vided, that if and when the seed sales for the calendar year 
shall exceed one hundred dollars ($100.00), application must 
be made for a ten dollar ($10.00) license, credit to be given 
for the one dollar ($1.00) license previously secured. 


(3) A one dollar ($1.00) inspection stamp shall be purchased from the 
Commissioner for each seventy-two (72) dozen packets or packages 
of vegetable or flower seeds, or fraction thereof. The said stamp shall 
be secured by the producer, grower, jobber or other person, firm or 
corporation shipping such seed into the State before shipment to 
agent or retailer, and shall be furnished to said agent or retailer for 
attachment to display case: Provided, also, that any producer, grower, 
jobber or other person, firm, or corporation, residing within this 
State shall secure said stamp before furnishing any such seed to any 
agent or retailer within the State for resale. The said agent or re- 
tailer is made responsible for obtaining said stamp which shall be 
attached to the display case before the seed are offered or exposed 
for sale, and shall expire at the end of the calendar year for which 
issued: Provided, further that in cases where package seed of one 
kind or variety are offered or exposed for sale in boxes or display 
cases not in excess of six (6) dozen packages, a ten cent (10c) stamp 
shall be purchased from the Commissioner and attached to said box 
or display case. 


(4) No owner or operator of any harvester or threshing machine operating 
on a share basis and selling only the seed obtained in this manner 
shall come under the provisions of this section. (1941, c. 114, s. ye 
1945, c. 828; 1947, c. 928; 1949, c. 725.) 

Editor’s Note.—The 1947 amendment in- 
creased the price of tags from one cent to 
two cents each. 


§ 106-284.4. Violations and prosecutions. — Any person, firm or cor- 
poration violating any provision of this article or any rule or regulation adopted 
pursuant thereto shall be guilty of a misdemeanor and upon conviction thereof 
shall pay a fine of not more than five hundred dollars ($500.00) or be imprisoned 
for not more than six (6) months, or both. 

When the Commissioner of Agriculture finds that this article or the rules and 
regulations thereunder have been violated, as shown by tests, examination or 
analysis, he shall give notice to the person charged with violating this article, des- 
ignating a time and place for a hearing. The person involved shall have the right 
to introduce evidence either in person or by agent or attorney. If after said 
hearing, or without a hearing in case said person fails or refuses to appear, the 
Commissioner decides that the evidence warrants prosecution, he, or his duly 
authorized agent or agents, may institute proceedings in a court of competent 
jurisdiction against such person. The sworn statement of the analyst shall be ad- 
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mitted as evidence in any court of this State in any proceeding instituted under 
this article, but upon motion of the accused, such analyst shall be required to ap- 
pear as a witness and be subject to cross-examination. 

When the provisions of this article have been fully complied with regarding 
any seeds which have been withdrawn from sale or have been ordered by the Com- 
missioner to be disposed of for other than seeding purposes, the Commissioner, in 
his discretion, in writing may release the same for sale upon the payment of all 
costs and expenses incurred by the Department of Agriculture in any proceeding 
connected with such withdrawal. (1941, c. 114, s. 8; 1945, c. 828; 1949, c. f25) 


ARTICLE 31A. 
Seed Potato Law. 


§ 106-284.5. Title.—This article shall be known as the Seed Potato Law. 
(1947, c. 467, s. 1.) 


§ 106-284.6. Purposes; definitions and standards.—In order to im- 
prove farming in North Carolina and to enable potato growers to secure higher 
quality Irish potatoes and sweet potatoes and parts thereof for the purpose of 
propagation, and in order to prevent the spread of diseases affecting the future 
stability of the potato industry and the general welfare of the public, the follow- 
ing definitions and standards are hereby adopted: 

“Certified” sweet potatoes and Irish potatoes and parts thereof for propagation 
uses shall mean sweet potatoes and Irish potatoes and parts thereof which con- 
form to the standards adopted by the State Board of Agriculture, which shall 
conform to the standards fixed by the International Crop Improvement Associa- 
tion in classifying and determining what shall constitute “certified” potatoes for 
propagation uses. 

“U. S. No. 1” Irish potatoes and/or sweet potatoes when the same are in- 
tended to be used for propagation purposes shall mean Irish and/or sweet po- 
tatoes which conform to the standards issued by the United States Department 
of Agriculture for “U. S. No. 1” potatoes when the same are intended to be used 
for propagation purposes. (1947, c. 467, s. 2.) 


§ 106-284.7. Unlawful to sell seed potatoes not conforming to stand- 
ards; rules and regulations.—It shall be unlawful for any person, firm or cor- 
poration to pack for sale, offer or expose for sale, or ship into this State for such 
purposes, or sell, any Irish potatoes, sweet potatoes or parts thereof intended for 
propagation purposes, which do not conform to the standards of “certified” and 
“U.S. No. 1” potatoes set out in § 106-284.6. 

The State Board of Agriculture is hereby authorized to make such reasonable 
rules and regulations as may be necessary to carry out the purposes of this arti- 


cle. (1947, c. 467, s. 3.) 


§ 106-284.8. Employment of inspectors; prohibiting sale.—The Board 
of Agriculture is authorized to employ qualified inspectors to assist in the enforce- 
ment of laws and regulations affecting the distribution and sale of Irish potatoes 
and sweet potatoes and parts thereof intended for propagation purposes, and may 
prohibit the sale for propagation purposes of such potatoes which fail to meet 
the standards set out in § 106-284.6, and which have not been produced and 
labeled in accordance with the provisions of this article or rules and regulations 
adopted pursuant thereto. (1947, c. 467, s. 4.) 


§ 106-284.9. Inspection; ‘‘stop sale’’ orders; sale for other pur- 
poses than seed; use of other than sale certification tags; notice re- 
quired.—(a) To effectively enforce the provisions of this article, the Commis- 
sioner of Agriculture shall require the inspectors to inspect Irish and sweet po- 
tatoes and parts thereof shipped into, possessed, sold or offered for sale within 
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this State for the purpose of propagation, and may enter any place of business, 
warehouse, common carrier or other place where such potatoes are stored or 
being held, for the purpose of making such inspection; and it shall be unlawful 
for any person, firm or corporation in custody of such potatoes or of the place 
in which the same are held to interfere with the Commissioner or his duly au- 
thorized agents in making such inspections. 

(b) When the Commissioner or his authorized inspectors find potatoes or 
parts thereof held, offered or exposed for sale in violation of any of the provisions 
of this article or any rule or regulation adopted pursuant thereto, he may issue a 
written or printed “stop sale” order to the owner or custodian of any such po- 
tatoes and it shall be unlawful for anyone, after receipt of such “stop sale” order, 
to sell for propagation purposes any potatoes with respect to which such order 
has been issued. Such “stop sale” order shall not prevent the sale of any such 
potatoes for other than propagation purposes. 

(c) When a lot of seed potatoes is found to be in violation of the article and the 
owner or the person or firm in possession of the potatoes elects to remove the 
certification tags and sell for purposes other than for seed, such person or firm 
shall be required to furnish the Commissioner of Agriculture copies of sales mem- 
oranda or other acceptable evidence as to whom the potatoes were sold and a 
statement certifying that the potatoes were not sold for propagation purposes. 

(d) It shall be unlawful for any person, firm or corporation to use, furnish 
for use or offer for use any tags, labels or other markings designating that the 
potatoes are intended for seed purposes except “Official Certification Tags” fur- 
nished by or approved by an officially designated certifying agency of the State 
of North Carolina. 

(e) Any person, firm, or corporation receiving seed potatoes from outside of 
the State in lots of more than 20-100 pound bags shall notify the Department of 
Agriculture in Raleigh, or the nearest field office of the Department, not less than 
three (3) days and not more than ten (10) days prior to the anticipated arrival 
date, or on the date that the order is placed when said order is placed less than 
three (3) days prior to the anticipated arrival date, advising of said anticipated 
arrival date. Such notice shall also include the address at which the shipment is 
to be received. Such notice may be by letter, postal card, telegram, or telephone. 
(1947, c. 467, s..5'°1957,"¢.°1381)) 

Editor’s Note. — The 1957 amendment 
added subsections (c), (d) and (e). 


§ 106-284.10. Authority to permit sale of substandard potatoes.— 
Notwithstanding any other provisions of this article, the State Board of Agri- 
culture is authorized and directed when the public necessity, welfare, economy, 
or any emergency situation requires it, to permit for such periods of time as, in 
its discretion, may seem necessary, the sale for propagation purposes of potatoes 
which do not meet the standards set out in § 106-284.6, but which do meet such 
other lower standards as the Board of Agriculture may describe. (1947, c. 467, 
pe C2) 


§ 106-284.11. Sale of potatoes by grower to planter with personal 
knowledge of growing conditions.—Nothing in this article shall prohibit the 
sale, for propagation purposes in this State, of Irish or sweet potatoes or parts 
thereof grown within this State when sold by the grower thereof to a planter hav- 
ing personal knowledge of the conditions under which such potatoes were grown. 


(1947, c. 467, s. 7.) 


§ 106-284.12. Violation a misdemeanor; notice to persons violating 
article; opportunity of hearing; duties of solicitors.—Any person, firm or 
corporation violating any of the provisions of this article or any rule or regula- 
tion promulgated pursuant thereto shall be guilty of a misdemeanor and punished 
by fine or imprisonment, or both, in the discretion of the court. Whenever the 
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Commissioner of Agriculture becomes cognizant of any violation of the provi- 
sions of this article he shall immediately notify in writing the person, firm or cor- 
poration if same be known. Any party so notified shall be given an opportunity 
to be heard under such rules and regulations as may be prescribed by the Com- 
missioner and the Board of Agriculture. If it appears that any of the provisions 
of this article have been violated, the Commissioner of Agriculture shall certify 
the facts to the solicitor in the district in which the inspection was made, and fur- 
nish that officer with a copy of the results of the inspection of such Irish potatoes, 
sweet potatoes, or parts thereof duly authenticated by the inspector making such 
inspection, under the oath of such inspector. It shall be the duty of the several 
solicitors of the superior courts of the State and the solicitors of inferior courts 
to prosecute any case involving the violation of the provisions of this article when 
requested to do so by the Commissioner of Agriculture. (1947, c. 467, s. 9.) 


§ 106-284.13. Article 30 not repealed.—Nothing in this article shall be 
construed as repealing article 30 of chapter 106 of the General Statutes, but all 
other laws and clauses of laws in conflict with the provisions of this article are 
repealed to the extent of such conflict. (1947, c. 467, s. 9.) 


ArrIcLE 31B. 
Vegetable Plant Law. 


§ 106-284.14. Title——This article shall be known as the “Vegetable 
Plant Law.” (1959, c. 91, s. 1.) 


§ 106-284.15. Purpose of article.— The purpose of this article is to 
improve vegetable practices in North Carolina and to enable vegetable producers 
to secure vegetable plants for transplanting that are free from diseases and insects, 
and in order to prevent the spread of diseases and insects affecting the future 
stability of the vegetable industry and the general welfare of the public. (1959, 
Olesen 


§ 106-284.16. Definitions.—As used in this article, the words “certified 
vegetable plants for transplanting”, shall mean plants which have been tagged 
or labelled so as to indicate that such plants have been inspected by an author- 
ized agent of an officially recognized state inspecting or certifying agency of 
some state, and found to conform to the appropriate standards, however, in the 
discretion of the Commissioner of Agriculture this does not necessarily imply 
certification for variety purity. 


As used in this article, the words “plants” or “vegetable plants” shall mean 
pepper, eggplant, sweet potato, onion, cabbage and tomato plants intended for 
transplanting purposes and such other vegetable plants intended for transplanting 
purposes as the State Board of Agriculture may designate by regulation in order 
to protect the vegetable industry. 

As used in this article, the word “standards”, as applied to vegetable plants, 
includes the qualities of color, freshness, firmness, strength, straightness, and un- 
broken conditions and freedom from injurious insects, diseases and nematodes 
and means the standards with respect thereto as established and fixed either by 
the International Crop Improvement Association or an_ officially recognized 
certifying or inspecting agency of a state. (1959,,cwOl juse3)) 


§ 106-284.17. Unlawful to sell plants not, up to standard and not 
appropriately tagged or labelled.—It shall be unlawful for any person, firm, 
or corporation to pack for sale, offer or expose for sale, or ship into this State 
any vegetable plants which do not meet the appropriate standards and which 
have not been appropriately tagged or labelled as certified vegetable plants for 
transplanting. (1959, c. 91, s. 4.) 
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§ 106-284.18. Rules and regulations.—The State Board of Agriculture 
is hereby authorized to adopt reasonable rules and regulations to carry out the 
provisions of this article. (1959, c. 91, s. 5.) 


§ 106-284.19. Inspection; interference with inspectors; ‘‘stop sale’’ 
orders.—To enforce the provisions of this article effectively, the Commissioner 
of Agriculture and his duly authorized agents are authorized to inspect vegetable 
plants, and may enter any place of business, warehouse, common carrier or other 
places where such vegetable plants are stored or being held, for the purpose of 
making such an inspection; and it shall be unlawful for any person, firm or 
corporation in custody of such vegetable plants or of the place in which the 
same are held to interfere with the Commissioner or his duly authorized agents 
in making such inspections. When the Commissioner or his authorized inspectors 
find vegetable plants being held, offered or exposed for sale in violation of any 
of the provisions of this article or any rule or regulation adopted pursuant thereto, 
he may issue a written or printed ‘‘stop sale” order to the owner or custodian 
of any such vegetable plants and it shall be unlawful for anyone, after receipt 
of such “stop sale” order, to sell for transplanting purposes any plants in respect 
to which such order has been issued unless and until so authorized by the Com- 
missioner or his agent or a court of competent jurisdiction. (1959, c. 91, s. 6.) 


§ 106-284.20. Violation a misdemeanor; notice to violators; oppor- 
tunity for hearing; facts and results of inspection furnished to solicitor. 
—Any person, firm or corporation violating any of the provisions of this article 
or any rule or regulation promulgated pursuant thereto shall be guilty of a mis- 
demeanor and punished by fine or imprisonment, or both, in the discretion of 
the court. Whenever the Commissioner of Agriculture becomes cognizant of any 
violations of the provisions of this article, or regulations pursuant thereto, he 
shall immediately notify in writing the person, firm or corporation if same be 
known. Any party so notified shall be given an opportunity to be heard under 
such rules and regulations as may be prescribed by the Commissioner and the 
Board of Agriculture. If it appears that any of the provisions of this article have 
been violated, the Commissioner of Agriculture shall certify the facts to the 
solicitor in the district in which the inspection was made and furnish that officer 
with a copy of the results of the inspection of such vegetable plants thereof duly 
authenticated by the inspector making such inspection, under the oath of such 
inspector. Nothing in this section shall operate to prevent the Commissioner 
from issuing a “stop sale” order pursuant to the provisions of this article. (1959, 


e- 91 s:17.) 


§ 106-284.21. Authority to permit sale of substandard plants.— 
Notwithstanding any other provision of this article, the Commissioner of Agri- 
culture is authorized when the public necessity, welfare, economy, or any emer- 
gency situation requires it, to permit for such periods of time as, in his dis- 
cretion may seem necessary, the sale of vegetable plants for transplanting pur- 
poses which do not meet the standards referred to in § 106-284.16. (1959, c. 
91, s. 8.) 


§ 106-284.22. When article not applicable.—This article shall not 
apply to the sale by a grower or a retail merchant of vegetable plants grown 
within this State when such sale is made for home or garden or any other non- 
commercial use. The provisions of this article shall not apply to the sale of 
vegetable plants for transplanting purposes in this State when grown within this 
State and sold by a plant producer to a planter having personal knowledve of 
the conditions under which such vegetable plants were grown or produced. (1959, 


en:93;-s, 9.5 
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ARTICLE 32. 
Linseed Oil. 


§ 106-285. Inspection and analysis authorized.—For the purpose of 
protection of the people of the State from imposition by the fraudulent sale of 
adulterated or misbranded linseed oil or flaxseed oil as pure linseed oil or flax- 
seed oil, the Board of Agriculture shall cause inspection to be made from time 
to time and samples of such oil offered for sale in the State obtained, and shall 
cause the same to be analyzed or examined or tested by the oil chemist or other 
experts of the Department of Agriculture for the purpose of ascertaining or de- 
termining if same is adulterated or misbranded within the meaning of this arti- 
cle or is otherwise offered for sale in violation of this article. (1917, c. 172, s. 


iPGas:, SxA8329) 


§ 106-286. Raw and boiled linseed oil defined. — The term “raw 
linseed oil” as used herein shall be construed to mean the oil obtained wholly 
from commercially pure linseed or flaxseed, and the term “boiled linseed oil” as 
used herein shall be construed to mean linseed oil that has been heated in the 


process of its manufacture to a temperature of not less than two hundred and 
twenty-five degrees Fahrenheit. (1917, c. 172, s. 2; C. S., s. 4833.) 


§ 106-287. Adulterated linseed oil defined.—For the purpose of this 
article linseed oil shall be deemed to be adulterated if it be not wholly the product 
of commercially pure and well cleaned linseed or flaxseed, and unless the oil also 
fulfills the requirements of the chemical test for pure linseed oil, described in the 
edition of the United States Pharmacopoeia for the year nineteen hundred. (1917, 


@ 172°5 3 C S834) 


§ 106-288. Sale of prohibited products; statement required of dealer. 
—No person, firm, or corporation, by himself or agent or as the agent of any 
other person, firm, or corporation, shall manufacture or mix for sale, sell, offer 
or expose for sale, or have in his possession with intent to sell under the name 
of raw linseed oil or boiled linseed oil, or under any name or device that suggests 
raw or boiled linseed oil, any article which is not wholly the product of com- 
mercially pure linseed or flaxseed, or that is adulterated or misbranded within 
the meaning of this article, except as is hereinafter provided, and any manufac- 
turer, wholesaler, or jobber desiring to do business in the State shall file with 
the Commissioner of Agriculture a statement to that effect and furnish the name 
of the oil or oils which he proposes to sell by sample or otherwise, and that the 
oil or oils will comply with the requirements of this article. (1917, c. 172, s. 4; 


G.vSaret teas 


§ 106-289. Drying agents; label to state name and percentage.— 
Boiled linseed oil which has been heated to a temperature of not less than two 
hundred and twenty-five degrees Fahrenheit may contain drying agents not to 
exceed four per cent by volume, provided that the name and per cent of each dry- 
ing agent present be plainly stated in connection with the name of the oil on the 
receptacle containing same; and provided further, that the statement is printed 
in letters that meet the requirements of the regulations adopted by the Board of 


Agriculture under this article. (1917, c. 172, s. 5; C. 5., s. 4836.) 


§ 106-290. Compounds, imitations, and substitutes regulated.— 
Nothing in this article shall be construed to prohibit the sale of compound lin- 
seed oil, imitation linseed oil, or any substance to be used as a substitute for 
linseed oil, provided the receptacle containing same shall be plainly and legibly 
stamped, stenciled, or marked compound linseed oil, or imitation oil, or with the 
name of the substance to be used for linseed oil, as the case may be; and pro- 
vided further, that the name is stenciled or marked on the container of same in 
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a manner that will meet the requirements of the regulations adopted by the Board 
of Agriculture under this article. (1917, c. 172, s. Goh Cr .21Ssi403/7,) 


§ 106-291. Containers to be marked with specified particulars.—Be- 
fore any raw linseed oil or any boiled linseed oil or any boiled linseed oil with 
drying agents added or any compound linseed oil or any imitation linseed oil or 
any other substance used or intended to be used as a substitute for linseed oil 
shall be sold or offered for sale in this State, the container in which same is kept 
for sale or sold shall have distinctly, legibly, and durably painted, stamped, 
stenciled, or marked thereon the true name of such oil or substance, setting forth 
in bold-face capital letters that meet the regulations prescribed by the Board of 
Agriculture, whether it be raw linseed oil or boiled linseed oil with drying agent 
added, or a compound linseed oil or an imitation linseed oil or a substitute for 
linseed oil, as the case may be; and the container, if a wholesale package, shall 
also bear the name and address of the manufacturer or jobber of such oil. (1917, 


Cu LJ e eis oC. hose Aeon.) 


§ 106-292. Entry for samples authorized.—The inspectors or agents of 
the Department of Agriculture, authorized to make inspection under this article, 
shall have authority, during business hours, to enter all stores, warehouses, or 
any other place where products named in this article are stored or sold or offered 
for sale, for the purpose of inspection and obtaining samples of such products. 


Galas. Sel. us, 430.) 


§ 106-293. Refusing samples or obstructing enforcement of article 
forbidden.—Every person who offers for sale or delivers to a purchaser any arti- 
cle named in this article shall furnish, within business hours and upon the payment 
or tender of the selling price, a sample of such product to any person duly author- 
ized to secure the same, and who shall apply to such vender for such sample of 
such article in his possession; and any dealer or vender who refuses to comply, 
upon demand, with the requirements of this section, or any person who shall im- 
pede, hinder, or obstruct or otherwise prevent or attempt to prevent any chemist, 
inspector, or agent of the Department in the performance of his duty in connection 
with this article, shall be guilty of a violation of this article. ClOL7VEN7 2 18: 
C. S., s. 4840.) 


§ 106-294. Violations of article a misdemeanor. — Any person who 
shall violate any of the provisions of this article shall be guilty of a misdemeanor, 
and for such offense, upon conviction thereof, shall be fined not exceeding one 
hundred dollars for the first offense and for each subsequent offense in the 
discretion of the court. (1917, c. 172, s. 9: C. S., s. 4841.) 


§ 106-295. Forfeiture for unauthorized offer; disposal of proceeds. 
—The oil offered for sale in violation of this article shall be subject to seizure, 
condemnation, and sale by the Commissioner of Agriculture, as is provided for 
the seizure, condemnation, and sale of commercial fertilizer; and the proceeds 
thereof, if sold, less the legal cost and charges, shall be paid into the treasury 
for the use of the Department of Agriculture in executing the provisions of this 


Bice /. C11/2-6. OC Sits. 4842. ) 


§ 106-296. Commissioner to notify solicitor of violations and certify 
facts.—If it shall appear from the inspection or other examination of oils that 
any of the provisions of this article have been violated, besides the action above 
provided for, the Commissioner of Agriculture shall certify the facts to the solic- 
itor in the district in which the violation was committed, and furnish the officer 
with the facts in the case, duly authenticated by the expert, under oath, who made 
the examination. (1917, c. 172, s. 10; C. S., s. 4843.) 


§ 106-297. Solicitor to prosecute.—It shall be the duty of the solicitor 
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to prosecute such cases for fines and penalties provided for in this article in 
courts of competent jurisdiction. (1917,.0.°172, 89107 ©: S., s. 4844.) 


§ 106-298. Inspection tax.—For the purpose of defraying expenses in- 
curred in the enforcement of the provisions of this article there shall be paid to 
the Commissioner of Agriculture an inspection tax of one-half cent per gallon 
for any and all linseed oil or compound linseed oil or any substance used or in- 
tended to be used as a substitute for linseed oil, which payment shall be made be- 
fore the delivery of such oil to any agent, retail dealer, or consumer in this State. 


Rl onc. 1 /2,,8: slleaee S., s. 4845.) 


§ 106-299. Tax tags.—Each can, barrel, tank, or other container of oils 
named in this article shall have attached thereto an inspection tag or stamp stat- 
ing that the inspection charges specified in this article have been paid; and the 
Commissioner of Agriculture, with the advice and consent of the Board, is here- 
by authorized to prescribe a form for such tags or stamps: Provided, that they 
shall be such as to meet the requirements of the trade of linseed oil. (1917, c. 
172, és. ule wees enone 


§ 106-300. Refilling containers and misuse of tags prohibited.—The 
refilling of a container bearing an inspection tag or stamp on which the inspec- 


tion tax has not been paid or the use of an inspection tax or stamp a second time 
shall constitute a violation of this article. (1917, c. 172 2 a narra! 


§ 106-301. Rules to enforce article; misdemeanor. — The Board of 
Agriculture is hereby authorized to adopt such rules and regulations in regard to 
handling linseed oil, refilling containers, and use of inspection tags or stamps a 
second time, as will insure the enforcement of the provisions of this article, and 
4 violation of the said rules or regulations shall constitute a violation of this arti- 


cle, (19175) ce 728.13 gars S., s. 4848.) 


§ 106-302. Dealer released by guaranty of wholesaler. — No dealer 
shall be prosecuted under the provisions of this article when he can establish a 
guaranty signed by the manufacturer, jobber, wholesaler, or other party from 
whom he purchased such article, designating it, to the effect that the same is not 
adulterated or misbranded within the meaning of this article. Said guaranty, to 
afford protection, shall contain the name and address of the party or parties mak- 
ing the sale of such article to such dealer, and in such cases said party or parties, 
if in this State, shall be amenable to the prosecutions, fines, and other penalties 
which would attach, in due course, to the dealer under the provisions of this arti- 
cle: Provided, that the above guaranty shall not afford protection to any dealer 
after the first offense in connection with a product from a particular manufac- 
turer, jobber, or wholesaler, or for the sale of oil which is not properly labeled, 
branded, stamped, or tagged, or on which the inspection tax has not been paid. 


(1917;'c."172; S142 C. S., s. 4849.) 


ARTICER OS: 
Adulterated Turpentine. 


§ 106-303. Sale of adulterated turpentine misdemeanor.—If any per- 
son shall adulterate or cause to be adulterated any spirits turpentine, or shall 
knowingly sell or offer for sale as pure spirits turpentine any adulterated spirits 
turpentine, he shall be guilty of a misdemeanor, and upon conviction shall be 
fined not less than fifty dollars or imprisoned for thirty days. (1897, c. 482; 
Rev., s. 3830; C. S., s. 5089.) 


154 


§ 106-304 Cu. 106. AcricuLTUuRE—ANIMAL, DIsEAsEs § 106-307.3 


ARTICLE 34. 
Animal Diseases. 
Part 1. Quarantine and Miscellaneous Provisions. 


§ 106-304. Proclamation of livestock quarantine.—Upon the recom- 
mendation of the Commissioner of Agriculture, it shall be lawful for the Gov- 
ernor to issue his proclamation forbidding the importation into this State of any 
and all kinds of livestock from any state where there is known to prevail con- 
tagious or infectious diseases among the livestock of such state. (1915, c. 174, 


seleiGy5.'s;48eig) 


§ 106-305. Proclamation of infected feedstuff quarantine. — Upon 
the recommendation of the Commissioner of Agriculture, it shall be lawful for 
the Governor to issue his proclamation forbidding the importation into this State 
of any feedstuff or any other article or material dangerous to livestock as a carrier 
of infectious or contagious disease from any area outside of the State. This shall 
also include any and all materials imported for manufacturing purposes or for any 
other use, which have been tested by any State or federal agency competent to 
make such tests and found to contain living infectious and contagious organisms 
known to be injurious to the health of man or livestock. (1915, c. 174, s. Baers. 
s. 4872; 1953, c. 1328.) 

Editor’s Note. — The 1953 amendment 
rewrote the latter part of the first sentence 
and added the second sentence. 


§ 106-306. Rules to enforce quarantine.—Upon such proclamation being 
made, the Commissioner of Agriculture shall have power to make rules and 
regulations to make effective the proclamation and to stamp out such infectious 
or contagious diseases as may break out among the livestock in this State. (1915 
aes Aceh 3 OS 4873.) 

Cross Reference.—See § 106-22, subdi- this section, for the eradication of ticks on 
vision (3). cattle is a reasonable and valid regulation. 
Cattle Ticks——The regulation of a quar- State v. Hodges, 180 N. C. 751, 105 S. E. 
antine district laid off and enforced in pur- 417 (1920). 
suance of § 106-22, subdivision (3), and 


’ 


§ 106-307. Violation of proclamation or rules.—Any person, firm, or 
corporation violating the terms of the proclamation of the Governor, or any rule 
or regulation made by the Commissioner of Agriculture in pursuance thereof, 
shall be guilty of a misdemeanor and fined or imprisoned in the discretion of the 
cour (LOLS .0;. 1/4545. 4-8C. 1S. 160-4874.) 


§ 106-307.1. Serums, vaccines, etc., for control of animal diseases. 
—The North Carolina Department of Agriculture is authorized and empowered 
to purchase for resale serums, viruses, vaccines, biologics, and other products for 
the control of animal diseases, The resale of said serums, viruses, vaccines, bio- 
logics and other products shall be at a reasonable price to be determined by the 
Commissioner of Agriculture. (1943, c. 640, s. 1.) 

Editor’s Note. — For comment on this 


and the five following sections, see 21 N. 
C. Law Rev. 323. 


§ 106-307.2. Reports of infectious disease in livestock to State 
Veterinarian.—All persons practicing veterinary medicine in North Carolina 
shall report promptly to the State Veterinarian the existence of any contagious or 
infectious disease in livestock. (1943, c. 640, s. 2.) 


§ 106-307.3. Quarantine of infected or inoculated livestock.—Hog 
cholera and other contagious and infectious diseases of livestock are hereby de- 
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clared to be a menace to the livestock industry and all livestock infected with or 
exposed to a contagious or infectious disease shall be quarantined by the State 
Veterinarian or his authorized representative in accordance with regulations pro- 
mulgated by the State Board of Agriculture. All livestock that are inoculated 
with a product containing a living virus or organism shall be quarantined by the 
person inoculating same at the time of inoculation in accordance with regulations 
promulgated by the State Board of Agriculture: Provided, nothing herein con- 
tained shall be construed as preventing anyone entitled to administer virus or 
serum vaccine under existing laws from continuing to administer same. (1943, 
C4040, S:/ 3.) 
Cross Reference.—See § 106-401. 


§ 106-307.4. Livestock brought into State.—All livestock transported 
or otherwise brought into this State shall be in compliance with regulations pro- 
mulgated by the State Board of Agriculture. (1943, c. 640, s. 4.) 

Cross Reference.—See § 106-400. valid. State v. Lovelace, 228 N. C. 186, 


Validity of Regulations. — Regulations 
relating to the importation of cattle, pro- 
mulgated under authority of this section 
for the purpose of control of brucellosis or 
Bang’s disease, if reasonable in their scope 


45 S. E. (2d) 48 (1947). 

A provision in the regulations promul- 
gated under authority of this section, limit- 
ing the exception to the requirement of a 
health certificate for imported cattle solely 


to those consigned to a _ slaughterhouse, 
is reasonable and valid. State v. Lovelace, 
228 N. C. 186, 43 S."E. (2d) 48 (1947). 


and incidence and not in conflict with 
federal regulations or statutes already pre- 
empting the field, are constitutional and 


§ 106-307.5. Appropriations for control of hog cholera, etc.—For 
the purpose of carrying out the provisions of §§ 106-307.1 to 106-307.6, the sum 
of twelve thousand and five hundred dollars ($12,500.00) is hereby appropriated 
for the year one thousand nine hundred and forty-three-forty-four, and twelve 
thousand and five hundred dollars ($12,500.00) for the year one thousand nine 
hundred and forty-four-forty-five, to come from the General Fund, which shall 
be in addition to any other funds appropriated for the control of hog cholera and 
other animal diseases. (1943, c. 640, s. 5.) 


§ 106-307.6. Violation made misdemeanor.—Any person, firm or cor- 
poration who shall violate any provisions set forth in §§ 106-307.1 to 106-307.4 
or any rule or regulation duly established by the State Board of Agriculture 
shall be guilty of a misdemeanor and shall be fined or imprisoned, or both, in 
the discretion of the court. (1943, c. 640, s. 6.) 

Applied in State v. Lovelace, 228 N. C. 
186, 45 S. E. (2d) 48 (1947). 


Part 2, Foot and Mouth Disease; Rinderpest; Fowl Pest; Newcastle Disease. 


§ 106-308. Appropriation to combat animal and fowl diseases.—lf 
the foot and mouth disease, rinderpest (cattle plague), fowl pest, or Newcastle 
disease (Asiatic or European types), or any other type of foreign infectious dis- 
ease which may become a menace to livestock and poultry and so declared to be 
by the Secretary of Agriculture of the United States, Chief of the United States 
Bureau of Animal Industry and the Commissioner of Agriculture of North Caro- 
lina, seem likely to appear in this State and an emergency as to such disease or 
diseases is declared by the Secretary of Agriculture of the United States, or his 
authorized agents, and the North Carolina Department of Agriculture has no 
funds available to immediately meet the situation in co-operation with the United 
States Department of Agriculture, the Director of the Budget, upon approval of 
the Governor and Council of State, shall set aside, appropriate and make avail- 
able out of the Contingency and Emergency Fund such sum as the Governor and 
Council of State shall deem proper and necessary, and the Budget Bureau shall 
place said funds in an account to be known as the Animal and Fowl Disease Ap- 
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propriation and make same available to the North Carolina Department of Agri- 
culture, to be used by the North Carolina Department of Agriculture in the work 
of preventing or eradicating the above diseases, or any of them. Funds from the 
above appropriation shall be paid only for work in this connection upon warrants 
approved by the Commissioner of Agriculture. The provisions of Part 4 of arti- 
cle 34 of chapter 106 of the General Statutes relating to the compensation for 
killing diseased animals shall be applicable to animals infected with or exposed 
to the diseases named and described in this section, as well as to the destruction 
of material contaminated by or exposed to the diseases described in this section, 
as well as the necessary cost of the disinfection of materials. In no event shall 
any of the above appropriation be spent for the purposes set forth in this section 
unless the funds appropriated by this State are matched in an equal amount by 
the federal government or one of its agencies to be spent for the same purposes. 
CPOES HC. 160) Seer es4875'9 195 ty G7991) 

Editor’s Note.—The 1951 amendment re- 
wrote this section and changed the head- 
ing of Part 2. 


§ 106-309. Disposition of surplus funds.—If said disease shall have ap- 
peared and shall have been eradicated and work is no longer necessary in connec- 
tion with it, the State Treasurer shall return such part of the appropriation as is 
not expended to the general fund, and the Commissioner of Agriculture shall 
furnish the Governor an itemized statement of the money expended, and all 
moneys set aside out of the State funds and used for the purpose of eradicating 
said disease under the provisions of this article shall be paid back to the State 
funds by the Department of Agriculture out of the first funds received by said 
agricultural department available for such purpose. (1915, c. 160, s. 2; C. S., 
s. 4876.) 

Part 3. Hog Cholera. 


§ 106-310. Burial of hogs dying natural death required.—It shall be 
the duty of every person, firm, or corporation who shall lose a hog by any form 
of natural death to have the same buried in the earth to a depth of at least two 
feet within twelve hours after the death of the animal. Any person, firm, or 
corporation that shall fail to comply with the terms of this section shall be guilty 
of a misdemeanor, and shall be fined not less than five dollars nor more than ten 
for each offense, at the discretion of the court. (1915, c. 225: C. S., s. 4877.) 

Cross Reference.—For subsequent pro- 
vision affecting this section, see § 106-402. 


§ 106-311. Hogs affected with cholera to be segregated and con- 
fined.—If any person having swine affected with the disease known as hog 
cholera, or any other infectious or contagious disease, who discovers the same, or . 
to whom notice of the fact shall be given, shall fail or neglect for one day to 
secure the diseased swine from the approach of or contact with other hogs not so 
affected, by penning or otherwise securing and effectually isolating them, so that 
they shall not have access to any ditch, canal, branch, creek, river or other water- 
course which passes beyond the premises of the owners of such swine, he shall 
be guilty of a misdemeanor, and upon conviction shall be fined not exceeding 
fifty dollars or imprisoned not exceeding thirty days. (1889, c. 173, s. 1; 1891, 
Br etan Yd 1899 sc. 47- 1903'c306>, Rev:,/s. 3297 : (1913, ¢..120;-C: S.,‘s, 
4490. ) 


§ 106-312. Shipping hogs from cholera-infected territory.—It shall 
be unlawful for any person, firm or corporation in any district or territory in- 
fected by cholera to bring, carry, or ship hogs into any stock-law section or ter- 
ritory, unless such hogs have been certified to be free from cholera either by the 
farm demonstration agent of the county or some other suitable person to be desig- 
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nated by the clerk of the superior court. Any violation of this section shall 
constitute a misdemeanor. (1917, c. 203; C. S., s. 4491.) 


106-313. Price of serum to be fixed.—The Department of Agriculture 
shall fix the price of anti-hog-cholera serum at such an amount as will cover the 
cost of production. (1917, c. 275, s. 1; 1919, c. 6; C. S., s. 4878.) 


Cross Reference. — As to purchase for 
resale by Department of Agriculture, see § 
106-307.1. 


§ 106-314. Manufacture and use of serum and virus restricted.—It 
shall be unlawful for any person, firm, or corporation to distribute, sell, or use 
in the State anti-hog-cholera serum unless said anti-hog-cholera serum is pro- 
duced at the serum plant of the State Department of Agriculture, or produced 
in a plant which is licensed by the Biological Products Licensing Section, Ani- 
mal Inspection and Quarantine Division, Agricultural Research Service of the 
United States Department of Agriculture, allowing said plant to do an inter- 
state business. 

It shall be unlawful for any person, firm, or corporation to distribute, sell, or 
use in the State of North Carolina, virulent blood from hog-cholera-infected 
hogs, or virus, unless said virulent blood, or virus, is produced at the serum 
plant of the State Department of Agriculture or produced in a plant which is li- 
censed by the Biological Products Licensing Section, Animal Inspection and 
Quarantine Division, Agricultural Research Service of the United States De- 
partment of Agriculture, allowing said plant to do an interstate business. No 
virulent blood from hog-cholera-infected hogs, or virus, shall be distributed, sold 
or used in the State unless and until permission has been given in writing by 
the State Veterinarian for such distribution, sale or use. Said permission to be 
canceled by the State Veterinarian when necessary. 

Any person, firm, or corporation guilty of violating the provisions of this sec- 
tion or failing or refusing to comply with the requirements thereof shall be guilty 
of a misdemeanor. (1915, c. 88; 1919, c. 125, ss. 1, 2, 3; C. S., s. 4879; 1959, 
C976, Sir.) 


Local Modification.—Currituck: 1943, c. inserted “Biological Products Licensing 


199; Edgecombe: 1933, c. 139; Hyde: 1943, 
c. 693; Nash: 1935, cc. 67, 222; Pasquo- 
tank: 1943, c. 358; Pitt: 1935, c. 352; 
Tyrrell: 1943, c. 693; Wilson: 1933, c. 58. 

Cross Reference—As to purchase for 
resale by Department of Agriculture, see § 


Section, Animal Inspection and Quaran- 
tine .Division, Agricultural Research Sery- 
ice of the United States Department of 
Agriculture” in lieu of “United States De- 
partment of Agriculture, Bureau of Ani- 
mal Industry” in the first and second para- 


106-307.1. 
Editor’s Note. — The 1959 amendment 


graphs. 


§ 106-315. Written permit from State Veterinarian for sale, use 
or distribution of hog cholera virus, etc.—No hog cholera virus or other 
product containing live virus or organisms of animal diseases shall be distributed, 
sold, or used within the State unless permission has been given in writing by the 
State Veterinarian for such distribution, sale, or use, said permission to be canceled 
by the State Veterinarian when he deems same necessary. (1939; e300, rsan08 
1959, c. 576,\s. 2.) 

Local Modification.—Currituck: 1943, c. 
199; Hyde: 1943, c. 693; Pasquotank: 1943, 
c. 358; Tyrrell: 1943, c. 693. 

Editor’s Note. — The 1959 amendment 


deleted a former proviso excepting coun- 
ties having local law providing for vacci- 
nation of hogs. 


§ 106-316. Counties authorized to purchase and supply serum.—lf 
the county commissioners of any county in the State deem it necessary to use anti- 
hog-cholera serum to control or eradicate the disease known as hog cholera, they 
are authorized within their discretion to purchase from the State Department of 
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Agriculture sufficient anti-hog-cholera serum and virus for use in their county 
and supply same free of cost to the residents of the county, or pay for any por- 
tion of the cost of said serum, the remaining portion to be paid by the owners of 
the hogs. 


The use of anti-hog-cholera serum and virus and the quarantine of diseased 
animals shall remain under the supervision of the State Veterinarian. 


Nothing in this section shall in any way interfere with existing laws and regula- 
tions covering the use of anti-hog-cholera serum and virus and the quarantine 
and control of contagious diseases, or any laws or regulations that may become 
necessary in the future. (1919, c. 132; C. S., s. 4881.) 


§ 106-316.1. Purpose of sections 106-316.1 to 106-316.5.—It 
is the purpose and intent of §§ 106-316.1 to 106-316.5 to safeguard the swine 
industry in North Carolina through a program designed to prevent the spread 
of hog cholera by prohibiting and restricting the use of virulent hog cholera 
virus; to provide for the use of modified live virus hog cholera vaccines that 
have been licensed as such by the Biological Products Licensing Section, Ani- 
mal Inspection and Quarantine Division, Agricultural Research Service of the 
United States Department of Agriculture; to empower the State Board of Agti- 
culture to establish rules and regulations and the Commissioner of Agriculture to 
establish emergency rules and regulations governing the movement of hogs into 
the State from other states and within the State; to establish rules and regula- 
tions designating the minimum dosage of anti-hog-cholera serum and antibody 
concentrate that shall be used in combination with modified live virus hog 
cholera vaccines on swine vaccinated at public livestock markets and other places ; 
and to establish such other rules and regulations and emergency rules and 
regulations as may be necessary for carrying out the purposes of §§ 106-316.1 
to106-316.58 (1955, '¢.18245°52'1 1959.10) 576, 5/3.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 106-316.2. Use of virulent hog cholera virus prohibited without 
permit; virulent hog cholera virus defined; use of modified live virus 
vaccines.—Notwithstanding any other provision of the law, either general, 
public-local, special or private, and except as herein provided, the possession, 
sale and use of virulent hog cholera virus in North Carolina is hereby prohibited. 
Virulent hog cholera virus referred to in this section means any unattended hog 
cholera virus collected directly or indirectly from blood or other tissues of swine 
infected with hog cholera which has not been licensed as a modified live virus 
hog cholera vaccine. The State Veterinarian may issue a permit authorizing the 
sale, possession and use of virulent hog cholera virus only for the purpose of 
laboratory diagnosis; official research programs; production of anti-hog-cholera 
serum, antibody concentrate, modified live virus, killed virus vaccine, and similar © 
biological products; and following a declaration that a state of emergency exists 
in a designated quarantined hog cholera area or areas within the State by the 
Commissioner of Agriculture of North Carolina. The use of virulent hog cholera 
virus during a declared state of emergency shall be under the direct supervision 
of the State Veterinarian or his authorized representative. Modified live virus 
hog cholera vaccines that have been licensed as such by the Biological Products 
Licensing Section, Animal Inspection and Quarantine Division, Agricultural 
Research Service of the United States Department of Agriculture may be sold 
and used in compliance with the General Statutes of North Carolina and the 
rules, regulations, definitions and standards adopted by the North Carolina Board 
of Agriculture and the emergency rules and regulations established by the Com- 
missioner of Agriculture. (1955, c. 824, s. 2; 1990. LOS.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 
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§ 106-316.3. Unlawful to import hogs inoculated with virulent 
virus; exceptions for immediate slaughter; health certificate and per- 
mit required.—It shall be unlawful to bring hogs into North Carolina that have 
been inoculated with virulent hog cholera virus less than thirty days prior to the 
date of entry, except for immediate slaughter, and in addition thereto the trans- 
portation or importation of such hogs that have been inoculated with virulent 
hog cholera virus must be accompanied by the health certificate and permit as re- 
quired by the rules and regulations of the North Carolina Board of Agriculture 
or emergency rules and regulations of the North Carolina Commissioner of Agri- 
culture. The provisions of this section shall not be construed to be in conflict 
with or to repeal any provisions of G. S. 106-317 through G. $. 106-322 or any 
other statute or rule or regulation prohibiting, restricting or controlling the in- 
terstate movement of hogs for other reasons. (1955, c. 824, s. 3; 1959, c. 576, 
gS} 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 106-316.4. Penalties for violation of sections 106-316.1 to 106- 
316.5.—Any person, firm or corporation violating the provisions of §$ 106- 
316.1 to 106-316.5 shall be guilty of a misdemeanor, and upon the first conviction 
shall be fined not less than fifty dollars ($50.00) or imprisoned in the discretion 
of the court. For a second offense, any such violator shall be fined not less than 


two hundred dollars ($200.00) or imprisoned in the discretion of the court, or 
both.. (1955, c. 824, s. 4.) 


§ 106-316.5. Application of sections 106-316.1 to 106-316.5; 
laws repealed.—Except as provided in §$§ 106-316.1 to 106-316.5, all general, 
public-local, special or private laws and clauses of laws in conflict with such sec- 
tions are hereby repealed; provided nothing in such sections shall apply to the 
counties of Anson, Bertie, Duplin, Martin, New Hanover, Northampton, Pender, 
Union, Vance and Warren. (1955, c. 824, ss. 3%, 5.) 


§ 106-317. Regulation of the transportation or importation of 
hogs and other livestock into the State. — To prevent the spread of hog 
cholera, vesicular exanthema, vesicular stomatitis, foot and mouth disease, or any 
other contagious, infectious and communicable swine disease in North Carolina, 
the North Carolina Board of Agriculture is authorized and empowered to pro- 
mulgate rules and regulations governing the transportation and importation of 
swine into North Carolina from any other state or territory: Provided, that fol- 
lowing a proclamation by the Secretary of Agriculture of the United States and 
the Commissioner of Agriculture of North Carolina that a state of emergency 
exists, arising from the existence of a dangerous contagious and infectious dis- 
ease of livestock which threatens the livestock industry of the country, the North 
Carolina Commissioner of Agriculture is empowered and authorized to immedi- 
ately promulgate emergency rules and regulations governing the movement of 
swine and other livestock within the State and prohibiting, restricting and/or 
controlling the transportation and importation of swine and other livestock into 
North Carolina for the duration of the emergency. The emergency rules and 
regulations promulgated by the North Carolina Commissioner of Agriculture 
shall be subject to approval, disapproval or change at the next regular or special 
meeting of the North Carolina Board of Agriculture. The North Carolina Board 
of Agriculture under the authority of this section may by regulation establish a 
system of health certificates and permits for the better protection of the swine and 
livestock of this State. (1941, c. 373, s. 1; 1955, c. 424, s. 1.) 


Editor’s Note. — The 1955 amendment 
rewrote this section which formerly related 
only to hogs and hog diseases. 
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§ 106-318. Issuance of health certificates for swine and livestock; 
inspection.—Such health certificates that may be required under the rules and 
regulations by the Board of Agriculture or the emergency rules and regulations 
of the Commissioner of Agriculture shall be issued by a State, federal or duly li- 
censed veterinarian in the state of origin certifying that the swine or other live- 
stock transported and imported are healthy and not infected with or exposed to a 
contagious, infectious or communicable swine or other livestock disease, and all 
permits required under such rules and regulations shall be in possession of the 
owner or agent in charge, at all times until delivery of such swine or other live- 
stock, and upon request, the owner or agent in charge shall produce said required 
certificate and permit for inspection by any police or peace officer or inspection 
agent of this State or any county thereof. The burden shall be on the person 
transporting said swine or other livestock to prove the origin, identity and desti- 
nation of such swine and other livestock. (1941, c. 373, s. 2: 1955, c. 424, s. 2.) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 106-319. Burial of hogs and other livestock dying in transit.—It 
shall be the duty of any owner or agent having in charge any swine or other live- 
stock imported or transported into this State who shall, before delivery lose a 
hog or other livestock from natural or unnatural death to have the same delivered 
to a rendering plant or buried in the area to a depth of at least two feet within 
twelve hours after death of said swine or other livestock. C1OATCIIS7 3 S's 


Lb SEA 24. S23.) 


Editor’s Note. — The 1955 amendment the provision as to delivery to a rendering 
rewrote this section so as to apply to other plant. 
livestock as well as hogs. It also inserted 


§ 106-320. Duty of county commissioners to provide for inspections. 
—It shall be the duty of the county commissioners of each county of the State 
of North Carolina to provide sufficient and adequate inspection of hogs trans- 
ported or imported into said county from any other state or territory, and to ex- 
amine into the authenticity and sufficiency of the certificate of the veterinarian, 
and to refuse admittance into the county of any hog not certified as provided by 


§§ 106-317 to 106-322. (1941, c. 373, s. 4.) 


§ 106-321. Penalties for violation. — Any person, firm or corporation 
who shall violate any provision set forth in this article or any rule or regulation 
duly established by the State Board of Agriculture or emergency rules and regu- 
lations established by the Commissioner of Agriculture shall be guilty of a misde- 
meanor and shall be fined or imprisoned, or both, in the discretion of the court. 
(10d Lee, 373,18. 5; 1955 er A424, ts 47) 

Editor’s Note. — The 1955 amendment 
rewrote this section and made it applicable 
to violation of rules and regulations. 


§ 106-322. Effect of sections 106-317 to 106-322.—Sections 106-317 
to 106-322 shall not repeal article 34, chapter 106, but shall be complementary 
thereto,» (1941 pex373,0s,,6:) 


Part 4. Compensation for Killing Diseased Animals. 


§ 106-323. State to pay part of value of animals killed on account 
of disease. — If it appears to be necessary for the control or eradication of 
Bang’s disease and tuberculosis and para-tuberculosis in cattle, or glanders in 
horses and mules, to destroy such animals affected with such diseases and to 
compensate owners for loss thereof, the State Veterinarian is authorized, within 
his discretion, to agree on the part of the State, in the case of cattle destroyed for 
Bang’s disease and tuberculosis, and para-tuberculosis to pay one third of the 
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difference between the appraised value of each animal so destroyed and the value 
of the salvage thereof: Provided, that in no case shall any payment by the State 
be more than twelve dollars and fifty cents for any grade animal nor more than 
twenty-five dollars for any pure-bred animal. In the case of horses or mules 
destroyed for glanders to pay one half of the appraised value, said half not to 
exceed one hundred dollars. (1919, c. 62, s. 1; C. S., s. 4882; 1929, c. 107; 1939, 
eZ AZSSii ly) 

Cross Reference—As to provision that ease. Prior to the amendment the maxi- 
failure to kill animal affected with glanders mum payments mentioned in the proviso 
constitutes a misdemeanor, see § 106-404. were twenty-five and fifty dollars, re- 

Editor’s Note. — The 1939 amendment _ spectively. 
made this section applicable to Bang’s dis- 


§ 106-324. Appraisal of cattle affected with Bang’s disease and 
tuberculosis. — Cattle affected with Bang’s disease and tuberculosis and para- 
tuberculosis shall be appraised by three men—one to be chosen by the owner, one 
by the United States Bureau of Animal Industry, and one by the State Veteri- 
narian. If the United States Bureau of Animal Industry is not represented, then 
the appraisers shall be chosen, one by the owner, one by the State Veterinarian, 
the third to be chosen by the first two named. The finding of such appraisers 
shall be/ final. (1919, c: 62, s. 2; €..S.,8:,4883 41929, c.107201 939) Cu2/2nS al) 

Editer’s Note. — The 1939 amendment 
inserted the words “Bang’s disease and” 
near the beginning of the section. 


§ 106-325. Appraisal of animals affected with glanders; report. — 
Animals affected with glanders shall be appraised by three men—one to be 
chosen by the owner, one to be chosen by the State Veterinarian, the third to 
be named by the first two chosen, the finding of such appraisers to be final. The 
report of appraisal to be made in triplicate on forms furnished by the State Vet- 
erinarian, and a copy sent to the State Veterinarian at once. (1919, c. 62, s. 3; 


C. S., s. 4884.) 


§ 106-326. Report of appraisal of cattle affected with Bang’s disease 
and tuberculosis to State Veterinarian; contents.—Appraisals of cattle af- 
fected with Bang’s disease or tuberculosis shall be reported on forms furnished 
by the State Veterinarian, which shall show the number of animals, the appraised 
value of each per head, or the weight and appraised value per pound, and shall 
be signed by the owners and the appraisers. This report must be made in trip- 
licate and a copy sent to the State Veterinarian: Provided, that the State Veter- 
inarian may change the forms for making claims so as to conform to the claim 
forms used by the United States Department of Agriculture. (1919, c. 62, s. 4; 
CPS iis 488501939 2-272, 'ss:.1."3:) 

Editor’s Note. — The 1939 amendment 
made this section applicable to cattle with 
Bang’s disease, and added the proviso. 


§ 106-327. Marketing of cattle affected with Bang’s disease and 
tuberculosis.—Each owner of cattle affected with Bang’s disease or tuberculosis, 
which have been appraised, and which have been authorized by the State Veteri- 
narian to be marketed, shall market the cattle within thirty days and shall obtain 
from the purchaser a report in triplicate. One copy to be sent to the State Veter- 
inarian at once, certifying as to the amount of money actually paid for the ani- 
mals, all animals to be identified on report. (1919, c. 62, s. 5; C. S., s. 4886; 
1939¢ c, 44/23. Sli) 

Editor’s Note. — The 1939 amendment 
made this section applicable to cattle with 
Bang’s disease. 
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§ 106-328. Report on salvage.—When the appraised cattle have been 
slaughtered and the amount of salvage ascertained, a report, on forms furnished 
by the State Veterinarian, in triplicate shall be made, signed by the owner and 
the United States Bureau of Animal Industry or State inspector and the ap- 
praisers by which the animals were appraised and destroyed, showing the differ- 
ence between the appraised value and salvage. Two copies are to be attached to 
the voucher in which compensation is claimed, and one copy to be furnished by 
the owner of cattle. (1919, c. 62,5. 6;C. S., s. 4887.) 


§ 106-329. Compensation when killing ordered. — Compensation for 
animals destroyed on account of glanders will only be paid when such destruc- 
tion is ordered by the State Veterinarian or his authorized representative. When 
the owner of the animals presents his claim he shall support same with the origi- 
nal report of the appraiser, together with the report of the inspector who de- 
stroyed the animal, to the State Veterinarian. (1919, c. 62,s.7;C.S.,s. 4888.) 


§ 106-330. Ownership of destroyed animals; outstanding liens.— 
When animals have been destroyed pursuant to this article the inspector shall 
take reasonable precautions to determine, prior to his approval of vouchers in 
which compensation is claimed, who is the owner of and whether there are any 
mortgages or other liens outstanding against the animals. If it appears that there 
are outstanding liens, a full report regarding same shall be made and shall ac- 
company the voucher. Every such report shall include a description of the liens, 
the name of the person or persons having possession of the documentary evi- 
dence, and a statement showing what arrangements, if any, have been made to 
discharge the liens outstanding against the animals destroyed of which the in- 
spector may have knowledge. (1919, c. 62, s. 8; C. S., s. 4889.) 


§ 106-331. State not to pay for feed of animals ordered killed.—Ex- 
pense for the care and feeding of animals held for slaughter shall not be paid 
line State. (1919. c° 6216.0: C.Se"s. 4890. ) 


§ 106-332. Disinfection of stockyards by owners. — Stockyards, pens, 
cars, vessels and other premises and conveyances will be disinfected whenever 
necessary for the control and eradication of disease by the owners at their ex- 
pense under the supervision of an inspector of the United States Bureau of Ani- 
mal Industry or State Veterinarian. C1919 re..62."¢ 510eeCr SH ge4801) 


§ 106-333. Payments made only on certain conditions. No payments 
shall be made for any animal slaughtered in the following cases: 

(1) If the owner does not disinfect premises, etc., as directed by an inspector 
of the United States Bureau of Animal Industry or the State Veteri- 
narian. 

(2) For any animals destroyed where the owner has not complied with all 
lawful quarantine regulations. 

(3) Animals reacting to a test not approved by the State Veterinarian. 

(4) Animals belonging to the United States. 

(5) Animals brought into the State in violation of the State laws and regula- 
tions. 

(6) Animals which the owner or claimant knew to be diseased, or had notice 
thereof, at the time they came into his possession. 

(7) Animals which had the disease for which they were slaughtered or which 
were destroyed by reason of exposure to the disease, at the time of 
their arrival in the State. 

(8) Animals which have not been within the State of North Carolina for at 
least one hundred and twenty days prior to the discovery of the disease. 

(9) Where owner does not use reasonable care in protecting animals from 
disease. 
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(10) Where owner has failed to submit the necessary reports as required by 
this article. 
(11) Any unregistered bull. (1919, c. 62, s. 11; C. S., s. 4892; 1939, c. 272, 
s. 4.) 
Editor’s Note. — The 1939 amendment 
added subdivision (11). 


§ 106-334. Owner’s claim for indemnity supported by reports.—The 
owner must present his claim for indemnity to the State Veterinarian for approval, 
and the claim shall be supported with the original report of the appraisers, 
the original report of the sale of the animals in the case of cattle destroyed on ac- 
count of Bang’s disease and tuberculosis, the certificate of the State or United 
States Bureau of Animal Industry inspector, and a summary of the claim. All 
of which shall constitute a part of the claim. 

The owner must state whether or not the animals are owned entirely by him 
or advise fully of any partnership, and describe fully any mortgages or other 
liens against animals. (1919, c. 62, s. 12; C. S., s. 4893; 1039 he? 2720s eres 


§ 106-335. State Veterinarian to carry out provisions of article; how 
moneys paid out.—The State Veterinarian is authorized, himself or by his repre- 
sentative, to do all things specified in this article. All moneys authorized to be 
paid shall be paid from the State treasury on warrants approved by the audi- 
tor, and the State Treasurer is hereby authorized to make such payment. (1919, 


CHEZ Se SERS) st 4894 5) 
Part 5. Tuberculosis. 


§ 106-336. Animals reacting to tuberculin test.—All animals reacting 
to a tuberculin test applied by a qualified veterinarian shall be known as reactors 
and be forever considered as affected with tuberculosis. (1921, c. 177, s. 1; C. 
S., s. 4895 (a).) 


§ 106-337. Animals to be branded.—All veterinarians who, either by 
clinical examination or by tuberculin test, find an animal affected with tubercu- 
losis, shall, unless the animal is immediately slaughtered, properly brand said ani- 
mal for identification on the left jaw with the letter “T”, not less than two inches 
high, and promptly report the same to the State Veterinarian. (1921, c. 177, s. 
Di Ce Sake 450 oU-b)e) 


§ 106-338. Quarantine; removal or sale; sale and use of milk.—The 
owner or owners of an animal affected with tuberculosis shall keep said animal 
isolated and quarantined in such a manner as to prevent the spread of the disease 
to other animals or man. Said animals must not be moved from the place where 
quarantined or sold, or otherwise disposed of except upon permission of the 
State Veterinarian, and then only in accordance with his instructions. The milk 
from said animals must not be sold, and if used shall be first boiled or properly 


pasteurized.' (1021p esi77is- 34 C-~ Sits. 4895(cy.) 


§ 106-339. Seller liable in civil action.—Any person or persons who sell 
or otherwise dispose of to another an animal affected with tuberculosis shall be 
liable in a civil action to any person injured, and for any and all damages resulting 
therefrom.: (192L;;cmi ives Soy si4895i(d Fe) 

Cross Reference.—See §§ 106-403, 106- 
404. 


§ 106-340. Responsibility of owner of premises where sale is made. 
—When cattle are sold or otherwise disposed of in this State by a nonresident 
of this State, the person or persons on whose premises the cattle are sold or 
otherwise disposed of with his knowledge and consent shall be equally responsible 
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for violation of this law and the regulations of the Department of Agriculture. 


(292 LCA 7, 55% Gases 4895 (e).) 


§ 106-341. Sale of tuberculin. No person, firm, or corporation shall sell 
or distribute or administer tuberculin, or keep the same on hand for sale, distri- 
bution, or administration, except qualified veterinarians, licensed physicians, or 
licensed druggists, or others lawfully engaged in the sale of biological products. 


(1921, c. 177, s. 6; C. S., s. 4895(f).) 


§ 106-342. Notice to owner of suspected animals; quarantine. — 
When the State Veterinarian receives information, or has reason to believe that 
tuberculosis exists in any animal or animals, he shall promptly notify the owner 
or owners, and recommend that a tuberculin test be applied to said animals, that 
diseased animals shall be properly disposed of, and the premises disinfected un- 
der the supervision of the State Veterinarian, or his authorized representative. 
Should the owner or owners fail or refuse to comply with the said recommenda- 
tions of the State Veterinarian within ten days after said notice, then the State 
Veterinarian shall quarantine said animals on the premises of the owner or owners. 
Said animals shall not be removed from the premises where quarantined and 
milk or other dairy products from same shall not be sold or otherwise disposed 
of. Said quarantine shall remain in effect until the said recommendations of the 
State Veterinarian have been complied with, and the quarantine canceled by the 
State Veterinarian. (1921, c. 177, s.7:C. S., s. 4895(¢).) 


§ 106-343. Appropriations by counties; elections.—The several boards 
of county commissioners in the State are hereby expressly authorized and em- 
powered to make such appropriations from the general funds of their county 
as will enable them to co-operate effectively with the State and federal depart- 
ments of agriculture in the eradication of tuberculosis in their respective counties: 
Provided, that if in ten days after said appropriation is voted, one fifth of the 
qualified voters of the county petition the board of commissioners to submit the 
question of tuberculosis eradication or no tuberculosis eradication to the voters 
of the county, said commissioners shall submit such questions to said voters. 
Said election shall be held and conducted under the rules and regulations provided 
for holding stock-law elections in §§ 68-16, 68-20 and 68-21. If at any such elec- 
tion a majority of the votes cast shall be in favor of said tuberculosis eradica- 
tion, the said board shall record the result of the election upon its minutes, and co- 
operative tuberculosis eradication shall be taken up with the State and federal 
departments of agriculture. If, however, a majority of the votes cast shall be ad- 
verse, then said board shall make no appropriation. (1921, c. 177, s. 8: C. S., 
s. 4895 (h).) 


§ 106-344. Petition for election if commissioners refuse co-opera- 
tion; order; effect.—If the board of commissioners of any county should exer- 
cise their discretion and refuse to co-operate as set out in § 106-343, then if a peti- 
tion is presented to said board by one fifth of the qualified voters of the county 
requesting that an election be held as provided in § 106-343 to determine the 
question of tuberculosis eradication in the county, the board of commissioners shall 
order said election to be held in the way provided in § 106-343, and if a majority 
of the votes cast at such election shail be in favor of tuberculosis eradication, 
then said board shall co-operate with the State and federal governments as herein 
provided. (1921, c. 177,s.9:C.S.,s. 4895 (1i).) 


§ 106-345. Importation of cattle.—Whenever a county board shall co- 
operate with the State and federal governments, whether with or without an 
election, no cattle except for immediate slaughter shall be brought into the county 
unless accompanied by a tuberculin test chart and health certificate issued by a 
qualified veterinarian. (1921, c. Lifes. AOC AS. s 4895 (j).) 
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§ 106-346. Amount of appropriation. — When co-operative tuberculosis 
eradication shall be taken up in any county as provided for in §§ 106-336 to 106- 
350, the county commissioners of such counties shall appropriate from the gen- 
eral county fund an amount sufficient to defray one half of the expense of said 
co-operative tuberculosis eradication. (1921, c. 177, s. 11; C.S., s. 4895 (kx).) 


§ 106-347. Qualified veterinarian.—The words “qualified veterinarian” 
which appear in $$ 106-336 to 106-350 shall be construed to mean a veterinarian 
approved by the State Veterinarian and the chief of the United States Bureau of 
Animal Industry for the tuberculin testing of cattle intended for interstate ship- 
ment. (1921, c. 177,.s. 12; ©. S., s. 4895 (1).) 


§ 106-348. Rules and regulations.—The Commissioner of Agriculture, by 
and with the consent of the State Board of Agriculture, shall have full power to 
promulgate and enforce such rules and regulations as may be necessary to con- 
trol and eradicate tuberculosis. (1921, c. 177, s. 13; C.5., s. 4895 (m).) 


§ 106-349. Violation of law a misdemeanor. — Any person or persons 
who shall violate any provision set forth in §§ 106-336 to 106-350, or any rule 
or regulation duly established by the State Board of Agriculture or any officer or 
inspector who shall willfully fail to comply with any provisions of this law, shall 
be guilty of a misdemeanor. (1921, c. 177 es l4ce Ce SE Sy ASO SK ye) 


§ 106-350. Sale of tubercular animal a felony.—Any person or persons 
who shall willfully and knowingly sell or otherwise dispose of any animal or 
animals known to be affected with tuberculosis without permission as provided 
for in § 106-338 shall be guilty of a felony, and punishable by imprisonment of 
not less than one year or not more than five years in the State prison. (1921, c. 


177i snd {Ge Seere3h (oy) 


Part 6. Cattle Tick. 


§ 106-351. Systematic dipping of cattle or horses.—Systematic dipping 
of all cattle or horses infested with or exposed to the cattle tick, (Margaropus 
annulatus) shall be taken up in all counties or portions of counties that shall at 
any time be found partially or completely infested with the cattle tick (Margaropus 
annulatus) under the direction of the State Veterinarian acting under the au- 
thority as hereinafter provided in §§ 106-351 to 106-363 and as provided in all 
other laws and parts of laws of North Carolina and the livestock sanitary laws and 
regulations of the State Board of Agriculture not in conflict with §§ 106-351 to 
106-363. (1923, c. 146, s. 1; C. S., s. 4895(p).) 

Editor’s Note.—It is said in 1 N. C. Law 
Rev. 301, that this statute reinforces §§ 
106-22 and 106-306. 


§ 106-352. Counties not embraced in quarantine zones.—lf it shall 
be determined by the State Veterinarian or an authorized quarantine inspector, 
that any county or counties shall be partially or completely infested with the cattle 
tick (Margaropus annulatus), the county commissioners of said counties which 
are partially or completely infested with the cattle tick (Margaropus annulatus) 
shall immediately take up the work of systematic tick eradication as hereafter 
provided and continue same until the cattle tick (Margaropus annulatus) is com- 
pletely eradicated and notice in writing of same is given by the State Veterinarian. 


(1923, c. 146, s. 3; C. S., s. 4895(r).) 


§ 106-353. Dipping vats; counties to provide; cost.—The county com- 
missioners of the aforesaid counties shall provide such numbers of dipping vats 
as may be fixed by the State Veterinarian or his authorized representative, and 
provide the proper chemicals and other materials necessary to be used in the 
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work of systematic tick eradication in such counties, which shall begin on said 
dates and continue until the cattle tick (Margaropus annulatus) is completely 
eradicated and notice in writing of same is given by the State Veterinarian. The 
cost of said vats and chemicals, or any other expense incurred in carrying out the 
provisions of §§ 106-351 to 106-363, except §§ 106-354 and 106-358, shall be 
paid out of the general county fund. (1923, c. 146, s.4;C. S.,s. 4895(s).) 


§ 106-354. Local State inspectors; commissioned as quarantine in- 
spectors; salaries, etc. — The State Veterinarian shall appoint the necessary 
number of local State inspectors to assist in systematic tick eradication, who shall 
be commissioned by the Commissioner of Agriculture as quarantine inspectors. 
The salaries of said inspectors shall be sufficient to insure the employment of com- 
petent men. If the service of any of said inspectors is not satisfactory to the 
State Veterinarian, his services shall be immediately discontinued and his com- 
mission canceled. (1923, c. 146, 5.5; C.S., s. AOU Ot O25, Cas /nss Oa) 

Editor’s Note. — The 1925 amendment 
struck out a provision making an appro- 
priation to pay the salaries of inspectors. 


§ 106-355. Enforcement of compliance with law.—If the county com- 
missioners shall fail, refuse or neglect to comply with the provisions of §§ 106- 
351 to 106-363, the State Veterinarian shall apply to any court of competent 
jurisdiction for a writ of mandamus, or shall institute such other proceedings as 
may be necessary and proper to compel such county commissioners to comply with 
the provisions of §§ 106-351 to 106-363. (1923, c. 146, s. 6: C. 5., Ss: 4895(11).) 


§ 106-356. Owners of stock to have same dipped; supervision of 
dipping; dipping period.—Any person or persons, firms or corporations, own- 
ing or having in charge any cattle, horses or mules in any county where tick 
eradication shall be taken up, or is in progress under existing laws, shall, on notifi- 
cation by any quarantine inspector to do so, have such cattle, horses or mules 
dipped regularly every fourteen days in a vat properly charged with arsenical 
solution as recommended by the United States Bureau of Animal Industry, under 
the supervision of said inspector at such time and place and in such manner as 
may be designated by the quarantine inspector. The dipping period shall be 
continued as long as may be required by the rules and regulations of the State 
Board of Agriculture, which shall be sufficient in number and length of time to 
completely destroy and eradicate all cattle ticks (Margaropus annulatus) in such 
county or counties. (1923, c. 146, s. 7; C. S., s. 4895(v).) 


§ 106-357. Service of notice.—Quarantine and dipping notice for cattle, 
horses and mules, the owner or owners of which cannot be found, shall be served 
by posting copy of such notice in not less than three public places within the 
county, one of which shall be placed at the county courthouse. Such posting shall 
be due and legal notice. (1923, c. 146,s.8;C. S.,s. 4895 (w).) 


§ 106-358. Cattle placed in quarantine; dipping at expense of owner. 
—Cattle, horses or mules infested with or exposed to the cattle tick (Margaropus 
annulatus) the owner or owners of which, after five days’ written notice from a 
quarantine inspector of such animals as is provided for in § 106-357, shall fail 
or refuse to dip such animals regularly every fourteen days in a vat properly 
charged with arsenical solution, as recommended by the United States Bureau of 
Animal Industry, under the supervision of a quarantine inspector, shall be placed 
in quarantine, dipped and cared for at the expense of the owner or owners, by 
the quarantine inspector. (1923, c. 146, s. a. 8 AGI O Ka] 


§ 106-359. Expense of dipping as lien on animals; enforcement of 
lien.—Any expense incurred in the enforcement of § 106-358 and the cost of 
feeding and caring for animals while undergoing the process of tick eradication 
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shall constitute a lien upon any animal, and should the owner or owners fail or 
refuse to pay said expense, after three days’ notice, they shall be sold by the sheriff 
of the county after twenty days’ advertising at the courthouse door and three other 
public places in the immediate neighborhood of the place at which the animal 
was taken up for the purpose of tick eradication. The said advertisement shall 
state therein the time and place of sale, which place shall be where the animal is 
confined. The sale shall be at public auction and to the highest bidder for cash. 
Out of the proceeds of the sale the sheriff shall pay the cost of publishing the 
notices of the tick eradication process, including dipping, cost of feeding and car- 
ing for the animals and cost of the sale, which shall include one dollar and fifty 
cents in the case of each sale to said sheriff. The surplus, if any, shall be paid 
to the owner of the animal if he can be ascertained. If he cannot be ascertained 
within thirty days after such sale, then the sheriff shall pay such surplus to the 
county treasurer for the benefit of the public school fund of the county: Provided, 
however, that if the owner of the animal shall, within twelve months after the 
fund is turned over to the county treasurer, as aforesaid, prove to the satisfaction 
of the board of county commissioners of the county that he was the owner of 
such animal, then, upon the order of said board, such surplus shall be refunded 
to the owner. (1923, c.146, s. 10; Go Sys» 4895(y)s) 


§ 106-360. Duty of sheriff.—It shall be the duty of the sheriff, in any 
county in which the work of tick eradication is in progress, to render all quarantine 
inspectors any assistance necessary in the enforcement of §§ 106-351 to 106-363 
and the regulations of the North Carolina Department of Agriculture. If the 
sheriff of any county shall neglect, fail or refuse to render this assistance when 
so required, he shall be guilty of a misdemeanor and be punishable at the discre- 
tion of the court. (1923, c. 146, s. 11; C. S., s. 4895(z).) 


§ 106-361. Rules and regulations.—The Commissioner of Agriculture, 
by and with the consent of the State Board of Agriculture, shall have full power to 
promulgate and enforce such rules and regulations that may hereafter be necessary 
to complete tick eradication in North Carolina. (1923, c. 146, s. 12; C. Sins: 
4895 (aa).) 


§ 106-362. Penalty for violation.—Any person, firm or corporation who 
shall violate any provisions set forth in §§ 106-351 to 106-363 or any rule or 
regulation duly established by the State Board of Agriculture, or any officer 
or inspector who shall willfully fail to comply with any provision of §§ 106- 
351 to 106-363 shall be guilty of a misdemeanor. (1923, c. 146, s. 13; C. S., s. 
4895 (bb).) 


§ 106-363. Damaging dipping vats a felony.—Any person or persons 
who shall willfully damage or destroy by any means any vat erected, or in the 
process of being erected, as provided for tick eradication, shall be guilty of a felony 
and upon conviction shall be imprisoned not less than two years nor more than 
ten years in the State prison. (1923, c. 146, s. 14; C. S., s. 4895(cc).) 


Part 7. Rabies. 


§ 106-364. Definitions.—The following definitions shall apply to §§ 106- 
364 to 106-387: 

(1) The term “dog” shall mean a dog of either sex. 

(2) The term “local health director” shall be understood to include district 
health officer, county health officer, city health officer, and city-county 
health officer, county superintendent of health, or any other adminis- 
trative head of a local health department. 

(3) The term “vaccination” shall be understood to mean the administration 
of antirabic vaccine approved by the United States Bureau of Animal 
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§ 106-368 


Industry, the North Carolina State Department of Agriculture, and 


the North Carolina State Board of Health. 


(1935, c. 122, s. 1; 1949, 


C: 645 re aetOo 305876, sxl; 19579 cml 357.6030) 


Editor’s Note. —- The 1949 amendment 
made changes in subdivision (3). 

The 1953 amendment rewrote subdivi- 
sion (3) and added subdivision (2). 

The 1957 amendment rewrote subdivi- 
sion (2), which formerly read: The term 
“county health officer” shall be understood 


Session Laws 1953, cc. 120, 252, made all 
of the provisions of this Part, §§ 106-364 
through 106-387, applicable to Persons and 
Union counties, respectively. 

Session Laws 1957, c. 277, made all the 
provisions of this part applicable to 
Edgecombe County. 


to mean “district health officer” in coun- 
ties that are served by district health of- 
ficers. 


§ 106-365. Vaccination of all dogs.—In all counties where a campaign 
of vaccination is being conducted, it shall be the duty of the owner of each and 
every dog over four months of age to have same vaccinated against rabies an- 
nually, or at a time or times determined by the State Board of Health, but no more 
often than once in each calendar year in accordance with the provisions of §§ 
106-364 to 106-387. All antirabic vaccine shall be administered by licensed 
veterinarians or by properly qualified laymen in accordance with the provisions 
of § 106-366. (1935, c. 122, s. 2; 1941, c. 259, s. 2; 1953, c. 876, s. 2.) 

Editor’s Note.—The 1941 amendment in- 
serted at the beginning of this section the 
words: “In all counties where a campaign 
of vaccination is being conducted.” 


The 1953 amendment rewrote this section. 


§ 106-366. Appointment and qualifications of rabies inspectors; 
preference to veterinarians.—It shall be the duty of the local health director 
with the approval of the board of county commissioners of each county, and in 
those counties where a local health director is not employed it shall be the duty of 
the county board of commissioners to appoint a sufficient number of rabies inspec- 
tors to carry out the provisions of §§ 106-364 to 106-387. In the appointment of 
rabies inspectors, preference shall be given to licensed veterinarians. No person 
shall be appointed as a rabies inspector unless such person is of good moral char- 
acter and by training and experience is qualified in the opinion of the local health 
director and the board of county commissioners to perform the duties required 
under §§ 106-364 to 106-387. (1935, c. 122, s. 3; 1941, c. 259, s. 3; 1953, ¢. 
BF Os es | 196713578 5: +4.) 

Local Modification.—Davie: 1937, c. 255. 
Editor’s Note. — The 1941 and 1953 
amendments rewrote this section. 


The 1957 amendment substituted “local 
health director” for “county health officer.” 


§ 106-367. Time of vaccination.—The vaccination of all dogs shall begin 
on February 1 and shall be completed within ninety (90) days of that date. 
Provided, however, that the local health director, in those counties having a local 
health director and the county board of commissioners in those counties which do 
not have a local health director, may require the vaccination of all dogs within 
any area of said counties when such vaccination is deemed necessary for the 


control of rabies. (1935, c. 122, s. 4; 1949, c. 645, s. 2; 1953, c. 876, s. 4; 1957, 


c. 1357, s. 5.) 

Editor’s Note. — The 1953 amendment cal health director” for “county health of- 
rewrote this section as changed by the 1949 ficer” and “a local health director” for 
amendment. “health officers.” 

The 1957 amendment substituted “lo- 


§ 106-368. Publication of notice of date of vaccination; duty of 
owner.—The rabies inspector shall give due notice through the newspaper of 
the county and by posting notice at the courthouse and at one or more public 
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places in each township of the county of the date on which the vaccination of 
all dogs shall be started in a county and it shall be the duty of the owner of 
every dog in said county to have said dog, or dogs, at either of two or more 
points in the township for the purpose of having same vaccinated, said points 
and date to be designated by the rabies inspector. (1935, c. 122, s. 5; 1941, c. 
209, 1s4:) 

Editor’s Note. — The 1941 amendment 
substituted the words “rabies inspector” 
for “Department of Agriculture.” 


§ 106-369. Vaccine and cost; metal tag to be worn by dog; certif- 
icate of vaccination. — The State Department of Agriculture may purchase 
proper rabies vaccine and a uniform metal tag serially numbered, suitably let- 
tered and showing the year issued, provided for in §$ 106-364 to 106-387, for 
resale to the rabies inspectors. The resale price shall include State cost of the 
vaccine, metal tags, handling and postage. At the time of vaccination the rabies 
inspector shall give to the owner or person in charge of each dog vaccinated a 
numbered metal tag together with a certificate. The certificate shall be issued in 
duplicate, the rabies inspector to retain a copy. The metal tag shall be worn by 
the dog at all tintes) (1935" Cl 122, S) Or O42 oes ae Cees 


Local Modification. — Orange: 1953, c. rewrote the first sentence and inserted the 
SO%s, Saupe second sentence. 
Editor’s Note. — The 1959 amendment 


§ 106-370. Notice to sheriff of each county and his duty to assist. 
—The rabies inspector shall notify the sheriff of the county of the date when 
the vaccination of dogs in said county shall begin and it shall be the duty of 
the sheriff and his deputies to assist the rabies inspector in the enforcement of 
§§ 106-364 to 106-387. (1935, c. 122, s. 7; 1941, c. 259, s. 6.) 

Editor’s Note. — The 1941 amendment for the words “Department of Agricul- 
substituted the words “rabies inspector’ ture.” 


§ 106-371. Canvass of dogs not wearing metal tags; notice to 
owners to have dogs vaccinated; killing of ownerless dogs.—When the 
rabies inspector has carried out the provisions of $§ 106-364 to 106-387 as to § 
106-368 in all townships of the county, it shall be the duty of the sheriff with 
the assistance of the rabies inspector to make a thorough canvass of the county 
and frequently thereafter to determine if there are any dogs that are not 
wearing the metal tag provided for in § 106-369. If such dogs are found the 
sheriff shall notify the owner to have same vaccinated by a rabies inspector 
and to produce the certificate provided for in § 106-369, within three days. If 
the owner shall fail to do this he shall be prosecuted in accordance with the 
provisions of §§ 106-364 to 106-387. If the owner of a dog not wearing a tag 
cannot be found it shall be the duty of said officer to destroy said dog. (1935, 
CHIZ2 S6R89 

Local Modification. — Forsyth: 1949, c. 
622.) S23.) Giuilfopdsee 949) ce 4622) S201 
Mecklenburg: 1957, c. 904. 

§ 106-372. Fee for vaccination; penalty for late vaccination.—The 
rabies inspector shall collect from the owner of each dog vaccinated a vaccination 
fee in an amount if any to be fixed by the county board of commissioners. Any 
owner who fails to have his dog vaccinated at the time provided in § 106-368 
shall have said dog vaccinated in accordance with § 106-371 and shall pay the 
rabies inspector an additional sum of one dollar ($1.00) to be retained by him 
for each dog treated. (1935, c. 122, s. 9; 1941, c. 259, s. 7; 1949, c. 645, s. 5; 
19535:¢.1,876,-s..53:1959, 62139) 


Local Modification Guilford: 1949, c. Editor’s Note. — The 1953 amendment 
462, s. 2; Washington: 1955, c. 353; Wil- rewrote this section as changed by the 
SOtiea O41 C4259. 08. 0%. 1941 and 1949 amendments. 
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The 1959 amendment deleted the words for each dog vaccinated” formerly appear- 
“at a sum not more than one dollar ($1.00) ing at the end of the first sentence. 


§ 106-372.1: Repealed by Session Laws 1953, c. 876, s. 6. 


§ 106-373. Vaccination of dogs after vaccination period.—lIt shall 
be the duty of the owner of any dog born after February 1 in any year or any dog 
which shall not be four months old on February 1 in any year to take the dog, 
when four months of age, or within 30 days thereafter to a licensed veterinarian 
or to a rabies inspector and have it vaccinated against rabies. (1935, c. 122, s. 
10; 1935, c. 344; 1941, c. 259, s. 8; 1949, c. 645, s. 6; 1953, c. 876, s. 7.) 

Local Modification—Wilson: 1941, c. Editor’s Note. — The 1953 amendment 
259, s. 8. rewrote this section. 


§ 106-374. Vaccination and confinement of dogs brought into State. 
—All dogs shipped or otherwise brought into this State, except for exhibition 
purposes where the dogs are confined and not permitted to run at large, shall 
be securely confined and vaccinated within one week after entry, and shall remain 
confined for two additional weeks after vaccination unless accompanied by a 
certificate issued by a qualified veterinarian showing that said dog is apparently 
free from rabies and has not been exposed to same and that said dog has received 
a proper dose of rabies vaccine not more than six months prior to the date of is- 
suing the certificate. (1935, c. 122, s. 11.) 


§ 106-375. Quarantine of districts infected with rabies.—The local 
health director and, in those counties where local health directors are not em- 
ployed, the county board of commissioners may declare quarantine against rabies 
in any district when in his or its judgment this disease exists to the extent that 
the lives of persons are endangered, and in that event each and every dog in such 
district shall be confined on the premises of the owner or in a veterinary hospital ; 
provided, that a dog may be permitted to leave the premises of the owner if on 
leash or under the control and in the sight of its owner or other responsible -per- 
POA! Uines.,( 1939, Coulee, Stile O4loc, oon. Ot 1949, c.645.'50 3 711953, 
rel Ons ye 1907. Ce 10075 1S. So) 


Local Modification.—Cleveland: 1955, c. The 1957 amendment substituted “lo- 
306. cal health director” for “county health offi- 
Editor’s Note. — The 1941 amendment cer” and the plural of the former for 


substituted “county health officer” for “health officers.” 
“Department of Agriculture.” The 1953 

amendment rewrote this section as changed 

by the 1949 amendment. 


§ 106-376. Killing stray dogs in quarantine districts.—When quaran- 
tine has been established, and dogs continue to run at large, uncontrolled by 
owners or persons responsible for their control, any peace officer shall have the 
right after reasonable effort has been made on the part of the officers to apprehend 
the dogs running at large to kill said dogs and properly dispose of their bodies. 
Lv oOy Ganlec Sel 01955 "0.5 G/0.5, 9.) 

Editor’s Note. — The 1953 amendment cer or deputy sheriff” in the third line of 
substituted “peace officer” for “police offi- this section. 


§ 106-377. Infected dogs to be killed; protection of dogs vacci- 
nated.—Every dog known to have been bitten by another animal which is known 
or proved to be rabid shall be killed immediately by its owner or by a peace officer ; 
provided, that any dog which has been vaccinated in accordance with §$§ 106-364 to 
106-387 at least three weeks before being bitten but not more than one year be- 
fore, shall be closely confined for ninety (90) days. At the end of the period of 
confinement, such dog shall be released if declared free of rabies by a rabies 
inspector or a licensed graduate veterinarian. If during the period of confinement 
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such dog develops rabies, as determined by a licensed graduate veterinarian, it 
shall be the duty of the owner to have such animal killed, and properly disposed 
of, subject to the provisions of § 106-379. (1935, c. 122, s. 14; 1953, c. 876, 
Ses 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 106-378. Confinement of suspected animals.—Every person who 
owns or has possession of an animal which is suspected of having rabies shall con- 
fine such animal at once in some secure place for at least ten (10) days, before 
such animal shall be released. (1935, c. 122, s. 15; 1935, c. 344; 1941, c. 259, 
Sate) 1 9953; C. O40, Saebtey 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 106-379. Animals having rabies to be killed; heads ordered to 
a laboratory.—Every rabid animal, after rabies has been diagnosed by a li- 
censed graduate veterinarian, shall be killed at once by its owner or by a peace 
officer ; except, that if the animal has bitten a human being, such animal shall be 
confined under the supervision of a licensed graduate veterinarian until the death 
of the animal. AIl heads of animals suspected of dying of rabies shall be sent 
immediately to a laboratory approved by the State Board of Health. Care shall 
be taken not to damage the brain and to submit such specimens in a manner ap- 
proved by the State Laboratory of Hygiene. (1935, c. 122, s. 16; 1953, c. 876, 
Sal7.3 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 106-380. Notice to local health director when person bitten; con- 
finement of dog; reports by physicians. — When a person has been bitten 
by an animal having rabies or suspected of having rabies, it shall be the duty of 
such person, or his parent or guardian if such person is a minor, and the person 
owning such animal or having the same in his possession or under his control, to 
notify the local health director immediately and give their names and addresses; 
and the owner or person having such animal in his possession or under his con- 
trol shall immediately securely confine it for 10 days at the expense of the owner 
in such place as may be designated by the local health director. It shall be the 
duty of every physician, after his first professional attendance upon a person 
bitten by any animal having rabies or suspected of having rabies, to report to 
the local health director the name, age and sex of the person so bitten, and precise 
location of the bite wound, within 24 hours after first having knowledge that the 
person was bitten. (1935, c. 122, s. 17; 1941, c. 259, s. 11; 1953, c. 876, s. 13: 
LOS / eH ls ovees os 


Editor’s Note. — The 1941 amendment The 1957 amendment substituted “lo- 
substituted “county health officer’ for cal health director’ for “county health 
“Department of Agriculture.” officer.” 

The 1953 amendment rewrote this sec- 
tion. 


§ 106-381. Confinement or leashing of vicious animals.—When an 
animal becomes vicious or a menace to the public health, the owner of such animal 
or person harboring such animal shall not permit such animal to leave the premises 
on which kept unless on leash in the care of a responsible person: (1955.6 7122. 


$18; 1953,,c. 8/6, 5,14.) 


Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 106-382. Administration of law in cities and larger towns; co- 
operation with sheriffs.—In towns or cities with a population of five thousand 
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(5000), or more, the responsibility for assistance in the enforcement. of §§ 
106-364 to 106-387 shall be with the public safety or police department of said 
town or city, and this department shall be subject to the same rules, regulations 
and penalties as the sheriffs of the several counties; and it shall further be the 
duty of the public safety or police department in towns or cities assisting in the 
enforcement of §$§ 106-364 to 106-387 to co-operate with the sheriff of any 
county in the carrying out of the provisions of §§ 106-364 to 106-387 for a dis- 
tance of one mile beyond the city limits. (1935, c..122,%s19.) 


§ 106-383. Regulation of content of vaccine; doses.—Rabies vaccine 
intended for use on dogs and other animals shall not be shipped or otherwise 
brought into North Carolina, used, sold, or offered for sale unless said rabies 
vaccine shall be approved by the U. S. Bureau of Animal Industry, North Carolina 
State Department of Agriculture and North Carolina State Board of Health. 
Rabies vaccine shall be given in doses recommended by the manufacturer of the 
vaccine. (1935, cualZ2aee90- 1953. Site gal 5a) 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 106-384. Law declared additional to other laws on subject.—The 
provisions of §§ 106-364 to 106-387 shall not be construed to repeal or change 
any laws heretofore enacted but shall be in addition thereto except insofar as 
said laws heretofore enacted and enforced shall actually conflict with the provi- 
sions of §§ 106-364 to 106-387 and prevent the proper enforcement of said pro- 
visions. And the said laws enacted and now in force shall remain in full force 
and effect except as they do actually conflict with the enforcement of the provisions 
of §§ 106-364 to 106-387 in which §§ 106-364 to 106-387 and the provisions 
thereof shall prevail. (1935, c. 122, s. Zils) 


§ 106-385. Violation made misdemeanor.—Any person who shall vio- 
late any of the provisions of §§ 106-364 to 106-387 or any provision of any 
regulation of quarantine established thereunder shall be guilty of a misdemeanor 
and upon conviction thereof shall be subject to a fine of not less than ten ($10.00) 
dollars or more than fifty ($50.00) dollars, or to imprisonment of not less than 
ten (10) days or more than thirty (30) days in the discretion of the court. (1935, 
Gy F225 223.) 

Local Modification. — Orange: 1953, c. 
867; 3.05. 


§ 106-386. Present dog tax limited.—No county, city or town shall levy 
any additional taxes on dogs other than the tax now levied. Wea Orica 22.68; 24.) 


§ 106-387. Disposition of funds.—Any money collected under the pro- 
visions of §§ 106-364 to 106-387 in excess of the cost of operations and © 
enforcement shall become a part of the agricultural fund of the State of North 


Carolina. (1935, c. 190.) 
Part 8. Bang’s Disease. 


§ 106-388. Animals affected with, or exposed to Bang’s disease, 
declared subject to quarantine, etc.—It is hereby declared that the disease 
of animals known as Bang’s disease, contagious abortion, abortion disease, bovine 
infectious abortion, or Bang’s bacillus disease, is of a contagious and infectious 
character, and animals affected with, or exposed to, or suspected of being 
carriers of said disease shall be subject to quarantine and the rules and regula- 
tions of the Department of Agriculture. (Rd peal Gop at 1s) 


§ 106-389. ‘“‘Bang’s disease”’ defined; co-operation with the fed- 
eral Department of Agriculture.—Bang’s disease shall mean the disease 
wherein an animal is infected with the Bang’s bacillus, irrespective of the oc- 
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currence or absence of an abortion. An animal shall be declared infected with 
Bang’s disease if it reacts to a seriological test, or if the Bang’s bacillus has been 
found in the body or its secretions or discharges. The State Veterinarian is here- 
by authorized and empowered to set up a program for the vaccination of calves 
between the ages of four and eight months, and older cattle, with Brucella vac- 
cine in accordance with the recommendations of the United States Bureau of 
Animal Industry. Such vaccination shall be done under rules and regulations 
promulgated by the Board of Agriculture. The Commissioner of Agriculture 
may permit the sale of valuable animals that have reacted to an official Bang’s test 
or are suspicious to same, provided such animals go direct to infected herds that 
have been vaccinated with approved Brucella vaccine, as provided for in this sec- 
tion, and are under quarantine in accordance with the law and regulations cover- 
ing. Such approved vaccinated animals shall be permanently identified by tattoo- 
ing or other methods approved by the Commissioner of Agriculture and no in- 
demnity shall be paid on any such vaccinated animal. It shall be the duty of the 
State Veterinarian to test all animals vaccinated with approved Brucella vaccine 
twelve months after the date of vaccination and regularly thereafter. All such 
vaccinated animals that show a positive reaction to an official Bang’s test eighteen 
months or more after vaccination shall be considered as affected with Bang’s 
disease and shall be branded with the letter “B” in accordance with the law cover- 
ing. It shall be unlawful to sell, offer for sale, distribute or use Brucella vaccine 
or any other product containing living Bang’s organisms, except as provided for 
in this section. 


The control and eradication of Bang’s disease in the herds of the State shall be 
conducted as far as funds of the Board of Agriculture will permit, and in ac- 
cordance with the rules and regulations made by the said Board. The Board of 
Agriculture is hereby authorized to co-operate with the United States Depart- 
ment of Agriculture in the control and eradication of Bang’s disease. (1937, c. 


1/75; S826 19455462, sils-1O53eemiri9)) 


Editor’s Note. — The 1953 amendment 
rewrote this section as changed by the 
1945 amendment. 


§ 106-390. Blood samples; diseased animals to be branded and 
quarantined; sale, etc.—All blood samples for a Bang’s disease test shall be 
drawn by a qualified veterinarian whose duty it shall be to brand all animals af- 
fected with Bang’s disease with the letter “B” on the left hip or jaw, not less than 
three or more than four inches high, and to tag such animals with an approved 
cattle ear tag and to report same to the State Veterinarian. Cattle affected 
with Bang’s disease shall be quarantined on the owner’s premises. No animal 
affected with Bang’s disease shall be sold, traded or otherwise disposed of except 
for immediate slaughter, and it shall be the duty of the person disposing of such 
infected animals to see that they are promptly slaughtered and a written report of 
same is made to the State Veterinarian. All dairy and breeding cattle over six 
months of age offered or sold at public sale, except for immediate slaughter, shall 
be negative to a Bang’s test made within thirty days prior to sale and approved 
by the State Veterinarian: Provided, however, the State Veterinarian is au- 
thorized to issue a written permit for public show or sale to the owners of un- 
bred officially calfhood-vaccinated heifers eighteen months of age or under that 
originate directly from either a Brucellosis certified herd or from a herd that has 
been officially blood tested and negative to Brucellosis within twelve months, with 
or without a blood test. (1937, c. 175, s. 3; 1945, c. 462, s. 2; 1959, c. 1171.) 

Editor’s Note. — The 1945 amendment The 1959 amendment added the proviso 
added the last sentence. The amendatory to the last sentence. 
act directed that the sentence be added to 
§ 106-389 but it seems clear that this sec- 
tion was intended. 
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§ 106-391. Civil liability of vendors.—Any person or persons who 
knowingly sell or otherwise dispose of, to another, an animal affected with Bang’s 
disease shall be liable in a civil action to any person injured, and for any and 
all damages resulting therefrom. (1937, c. 175, s. 4.) 

Cross Reference——For similar section, 
see § 106-339. 


§ 106-392. Sales by nonresidents.—When cattle are sold, or otherwise 
disposed of, in this State, by a nonresident of this State, the person or persons on 
whose premises the cattle are sold, or otherwise disposed of, with his knowledge 
and consent, shall be equally responsible for violations of $§ 106-388 to 106-399 
and the regulations of the Department of Agriculture. (1937, c. 175, s. 5;) 


§ 106-393. Duties of State Veterinarian; quarantine for failure to 
comply with recommendations. — When the State Veterinarian receives in- 
formation, or has reason to believe that Bang’s disease exists in any animal or 
animals, he shall promptly notify the owner or owners, and recommend that a 
test be applied to said animals that diseased animals shall be properly disposed of, 
and the premises disinfected under the supervision of the State Veterinarian 
or his authorized representative. Should the owner or owners fail or refuse to 
comply with the said recommendations of the State Veterinarian within ten days 
after said notice, then the State Veterinarian shall quarantine said animals on the 
premises of the owner or owners. Said animals shall not be removed from the 
premises where quarantined. Said quarantine shall remain in effect until the 
said recommendations of the State Veterinarian have been complied with and the 
quarantine is canceled by the State Veterinarian. (1937, c. 175, s. 6.) 


§ 106-394. Co-operation of county boards of commissioners.—The 
several boards of county commissioners in the State are hereby expressly au- 
thorized and empowered within their discretion to make such appropriations 
from the general funds of their county as will enable them to co-operate effectively 
with the State and federal departments of agriculture in the eradication of 
Bang’s disease in their respective counties. CLOS/ ON 1 £608! °7s) 


§ 106-395. Compulsory testing. — Whenever a county board shall co- 
operate with the State and federal governments, as provided for in §$ 106-388 to 
106-399, the testing of all cattle in said county shall become compulsory, and it 
shall be the duty of the cattle owners to give such assistance as may be neces- 
sary for the proper testing of said cattle, and no cattle, except for immediate 
slaughter, shall be brought into the county unless accompanied by a proper test 
chart and health certificate issued by a qualified veterinarian, showing that the 
cattle have passed a proper test for Bang’s disease. (1937, c. 175, s. 8.) 


§ 106-396. ‘Qualified veterinarian’ defined.—The words “qualified 
veterinarian” shall be construed to mean a veterinarian approved by the State 
Veterinarian and Chief of the United States Bureau of Animal Industry for the 
testing of cattle intended for interstate shipment. (1937, c. 175, s. 9:) 


§ 106-397. Authority to promulgate and enforce rules and regula- 
tions.—The Commissioner of Agriculture, by and with the consent of the State 
Board of Agriculture, shall have full power to promulgate and enforce such rules 
and regulations as may be necessary to carry out the provisions of §§ 106-388 
to 106-399 and for the effective control and eradication of Bang’s disease. (1937, 
eaivors.10.) 


§ 106-398. Violation made misdemeanor.—Any person or persons who 
shall violate any provision set forth in §§ 106-388 to 106-399, or any rule or 
regulation duly established by the State Board of Agriculture, or any officer or 
inspector who shall willfully fail to comply with any provisions of §§ 106-388 to 
106-399, shall be guilty of a misdemeanor. (1937, c. 175, s. bls) 
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§ 106-399. Punishment for sales of animals known to be infected. 
—Any person or persons who shall willfully and knowingly sell or otherwise dis- 
pose of any animal or animals known to be affected with Bang’s disease, except 
as provided for in §§ 106-388 to 106-399, shall be guilty of a misdemeanor, and 
punishable by a fine of not less than fifty dollars and not more than two hundred 
dollars, or imprisoned for a term of not less than thirty days or more than two 


wearss i L937 iG. 17 DyeS eee) 


Part 9. Control of Livestock Diseases. 


§ 106-400. Permit from State Veterinarian for sale, transportation, 
etc., of animals affected with disease.—No person or persons shall sell, 
trade, offer for sale or trade, or transport by truck or other conveyance on any 
public road or other public place within the State any animal or animals affected 
with a contagious or infectious disease, except upon a written permit of the 
State Veterinarian and in accordance with the provisions of said permit. The 
State Veterinarian, or his authorized representative, is hereby empowered to 
examine any livestock that are being transported or moved, sold, traded, offered 
for sale or trade on any highway or other public place within the State for the 
purpose of determining if said animals are affected with a contagious or infec- 
tious disease, or are being transported or offered for sale or trade in violation of 
$$ 106-400 to 106-405. If the animals are found to be diseased or are being 
moved, sold, offered for sale or trade in violation of $$ 106-400 to 106-405, they 
shall be placed under quarantine in accordance with the provisions of §§ 106-400 
to 106-405 in a place to be determined by the State Veterinarian or his authorized 
representative. Any animal or animals shipped or otherwise moved into this 
State in violation of federal laws or regulations shall be handled in accordance 
with the provisions of $$ 106-400 to 106-405. (1939, c. 360, s. 1.) 

Cross Reference.—See § 106-307.4. 


§ 106-401. Notice of quarantine; removal of quarantine.—The State 
Veterinarian, or his authorized representative, is hereby authorized to quarantine 
any animal or animals affected with, exposed to, or injected with any material 
capable of producing a contagious or infectious disease, and to give public notice 
of such quarantine by posting or placarding the entrance to or any part of the 
premises on which the animals are held with a suitable quarantine sign, said 
animal or animals to be maintained by the owner or person in charge, as pro- 
vided for in $$ 106-400 to 106-405, at the owner’s expense. No animal or animals 
under quarantine shall be moved from the premises except upon a written per- 
mit from the State Veterinarian or his authorized representative. Said quaran- 
tine shall remain in effect until canceled by official notice from the State 
Veterinarian and shall not be canceled until the sick and dead animals have been 
properly disposed of and the premises have been properly cleaned and disin- 
fected. C1939 7c 300,.s.:2.) 


Cross Reference.—See § 106-307.3. 


§ 106-402. Confinement and isolation of diseased animals required. 
—Any animal or animals affected with or exposed to a contagious or infectious 
disease shall be confined by the owner or person in charge of said animal or 
animals in such a manner, by penning or otherwise securing and actually isolating 
same from the approach or contact with other animals not so affected; they shall 
not have access to any ditch, canal, branch, creek, river, or other watercourse 
which passes beyond the premises of the owner or person in charge of said 


animals, or to any public road, or to the premises of any other person. (1939, 
OSes) 


§ 106-403. Disposition of dead animals and fowls.—lIt shall be the 
duty of the owner or person in charge of any animals or fowls that die from 
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any cause and the owner, lessee, or person in charge of any land upon which any 
animals or fowls die, to bury the same to a depth of at least three feet beneath 
the surface of the ground, or to completely burn said animals or fowls, within 
twenty-four hours after the death of said animals or fowls, or to otherwise dis- 
pose of the same in a manner approved by the State Veterinarian. It shall be 
unlawful for any person to remove the carcasses of dead animals or fowls from his 
premises to the premises of any other person without the written permission of 
the person having charge of such premises and without burying said carcasses 
as above provided. (1919, c. 36; C. S., s. 4488; 1927, ci25' 1939, ‘ce; 360, s. 4.) 


§ 106-404. Animals affected with glanders to be killed. — If the 
owner of any animal having the glanders or farcy shall omit or refuse, upon 
discovery or knowledge of its condition, to deprive the same of life at once, 
he shall be guilty of a misdemeanor, and upon conviction shall be fined not more 
than fifty dollars or imprisoned not more than thirty days. (1881, c. 368, s. 8; 
Code, s. 2489; 1891, c. 65; Rev., s. 3296; C. S., s. 4489.) 


Cross Reference. — As to compensation 
for killing diseased animals, see §§ 106-323 
6b seq. 


§ 106-405. Violation made misdemeanor.—Any person or persons who 
shall knowingly and willfully violate any provisions of §§ 106-400 to 106-405 
shall be guilty of a misdemeanor. (1939, c. 360, s. 6.) 

Local Modification. — Macon: 1939, c, 
360, s. 7. 
Part 10. Feeding Garbage to Swine. 


§ 106-405.1. Definitions.—For the purposes of this Part, the following 
words shall have the meanings ascribed to them in this section: 

(1) “Garbage” means putrescible animal and vegetable wastes resulting from 

the handling, preparation, cooking and consumption of foods includ- 

ing animal carcasses, parts of animal carcasses, offal or contents of 


offal. 


(2) “Person” means the State, any municipality, political subdivision, institu- 
tion, public or private corporation, individual, partnership, or any 
other entity. (1953, c. 720, s. 1.) 


§ 106-405.2. Permit for feeding garbage to swine.—(a) No person 
shall feed garbage to swine without first securing a permit therefor from the 
North Carolina Commissioner of Agriculture or his authorized agent. Such 
permits shall be secured within 90 days after June 9, 1953, and shall be renewed 
on or before the first day of July of each year. 

(b) No permit shall be issued or renewed for garbage feeding under this Part 
in any county or other subdivision in which local regulations to prohibit garbage 
feeding are in effect. 

(c) This Part shall not apply to any individual who feeds only his own house- 
hold garbage to swine: Provided, that any such swine sold or disposed of shall 
be sold or disposed of in accordance with rules and regulations promulgated by 
the State Board of Agriculture. (1953, c. 720, s. PA 


§ 106-405.3. Application for permit.—(a) Any person desiring to 
obtain a permit to feed garbage to swine shall make written application therefor 
to the North Carolina Commissioner of Agriculture in accordance with require- 
ments of this Part. 

(b) The Commissioner of Agriculture is hereby authorized to collect a fee of 
$1.00 for each permit issued to a garbage feeder under the provisions of this Part. 


The fees provided for in this Part shall be used exclusively for the enforcement 
of this Part. 
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(c) No permit fee shall be collected from any federal, State, county, or munic- 
ipal institution. (1953, c. 720, s. 3.) 


§ 106-405.4. Revocation of permits.—Upon determination that any 
person, having a permit issued under this Part or one who has applied for a per- 
mit hereunder, has violated or failed to comply with any provisions of this Part, 
the North Carolina Commissioner of Agriculture may revoke such permit or re- 
fuse to issue a permit to an applicant therefor. (1953, c. 720, s. 4.) 


§ 106-405.5. Sanitation.—Premises on which garbage feeding is per- 
mitted under this Part must be equipped with feeding platforms constructed of 
concrete, wood or other impervious material, or troughs of such material of suf- 
ficient size to accommodate the swine herd. Premises must be kept free of col- 
lections of unused garbage and waste materials. Sanitation, rat and fly control 
measures must be practiced as a further means of the prevention of the spread of 
diseases. (1953, c. 720, s. 5.) 


§ 106-405.6. Cooking or other treatment.—All garbage, regardless of 
previous processing, shall, before being fed to swine, be thoroughly heated to at 
least 212 degrees F. for at least thirty minutes unless treated in some other 
manner which shall be approved in writing by the North Carolina Commissioner 
of Agriculture as being equally effective for the protection of animal and human 


health, "(1953,- ch7207 5:6!) 


§ 106-405.7. Inspection and investigation; maintenance of records. 
—(a) Any authorized representative of the North Carolina Commissioner of 
Agriculture shall have the power to enter at reasonable times upon any private 
or public property for the purpose of inspecting and investigating conditions re- 
lating to the proper treatment of garbage to be fed to swine, sanitation of the 
premises and health of the animals. 

(b) Garbage feeders shall keep a complete permanent record relating to the 
operation of equipment and their procedure of treating garbage, and also from 
whom all swine are received and to whom sold for immediate slaughter. Such 
record is to be available to the Commissioner of Agriculture or his authorized 
representative. (1953, c. 720, s. 7.) 


§ 106-405.8. Enforcement of Part; rules and regulations. — The 
North Carolina Commissioner of Agriculture is hereby charged with the ad- 
ministration and enforcement of the provisions of this Part. The North Carolina 
Commissioner of Agriculture, by and with the consent of the State Board of 
Agriculture, shall have full power to cooperate with the United States Bureau 
of Animal Industry in the control and eradication of vesicular exanthema. 

The Commissioner of Agriculture, by and with the consent of the State Board 
of Agriculture, shall have full power to promulgate and enforce such rules and 


regulations that may hereafter be necessary to carry out the provisions of this 
Part. (1954sG.720.. 5.) 


§ 106-405.9. Penalties——Any person, firm or corporation who shall 
knowingly violate any provisions set forth in this Part or any rule or regulation 
duly established by the State Board of Agriculture, or any officer or inspector who 
shall wilfully fail to comply with any provisions of this Part shall be guilty of a 
misdemeanor and shall be fined or imprisoned, or both, in the discretion of the 
court. Such person, firm, or corporation may be enjoined from continuing such 
violation. (1953, c. 720, s. 9.) 

ARTICLE 35. 


Public Livestock Markets. 


§ 106-406. Permits for public livestock markets; restraining order 
for certain violations.—Any person, firm or corporation operating a public 
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livestock market within the State of North Carolina shall be required to obtain 
from the Commissioner of Agriculture a permit authorizing the operation of such 
market. Application for a permit shall be made on forms furnished by the Com- 
missioner of Agriculture and shall show full name and address of all persons 
having financial interest in the market, name of the officers, manager and per- 
son in charge, the name under which the market will operate, location, and facili- 
ties for holding and segregating animals, and such other information as the 
Commissioner of Agriculture may require. Upon the filing of the application on 
the forms prescribed and the giving of bond as required in this article, the Com- 
missioner of Agriculture shall issue and deliver to the applicant a permit au- 
thorizing the operation of the market, which permit may be revoked by the 
State Board of Agriculture for violation of the provisions of this article, or the 
rules and regulations promulgated thereunder, after the owner or operator of 
the livestock market shall have been given ten days’ notice of the alleged vio- 
lation and an opportunity to be heard relative thereto by the State Board of 
Agriculture. 


If any person, firm, or corporation shall operate a public livestock market in 
violation of the provisions of this article, or the rules and regulations promul- 
gated by the State Board of Agriculture, or shall fail to comply with the pro- 
visions of the article, or rules and regulations promulgated thereunder, a tem- 
porary restraining order may be issued by a judge of the superior court upon 
application by the Commissioner of Agriculture, and the judge of the superior 
court shall have the same power and the authority as in any other injunction 
proceeding, and the defendant shall have the same rights, including the right of 
appeal, as in any other injunction proceeding heard before the superior court. 
(1941; ex 263 Neti w1943) 64/724, s> ly) 


Editor’s Note. — The 1943 amendment Cited in State v. Lovelace, 228 N. C. 
added the second paragraph and rewrote 186, 45 S. E. (2d) 48 (1947). 
the first. 


§ 106-407. Bonds required of operators; exemptions as to permits 
and health requirements.—The Commissioner of Agriculture shall require the 
operator of said livestock market to furnish a bond acceptable to the Commis- 
sioner of Agriculture of two thousand dollars ($2,000.00) to secure the per- 
formance of all obligations incident to the operation of the livestock market, in- 
cluding prompt payment of proceeds for purchase or sale of livestock: Provided, 
that said bond shall not be required by a livestock market association organized 
under a law which requires such association to be bonded or a market operating 
under the Federal Packers and Stockyard Act. A livestock market where horses 
and mules are sold exclusively, or a market that sells only finished livestock that 
are shipped for immediate slaughter, shall be exempt from the health require- 
ments of this article, as set forth in §§ 106-409 and 106-410 and shall not be 
required to secure a permit as provided for in § 106-406. (1941, c. 263, s. 2.) 


§ 106-408. Marketing facilities prescribed; records of purchases 
and sales; time of sales.—All public livestock markets operating under this 
article shall have proper facilities for handling livestock, which shall include 
proper pens for holding and segregating animals, properly protected from 
weather; an adequate water supply; satisfactory scales if animals are bought, 
sold, or exchanged by weight, said scales to be approved by the North Carolina 
Division of Weights and Measures; and such other equipment as the Commis- 
sioner of Agriculture may deem necessary for the proper operation of the market. 
The premises, including yards, pens, alleys, and chutes shall be cleaned and dis- 
infected at least weekly in accordance with the regulations issued in accordance 
with this article. Said market shall keep a complete permanent record showing 
from whom all animals are received and to whom sold, the weight, if purchased 


179 


§ 106-409 Cu. 106. AcGRICULTURE—LIVESTOCK MARKET § 106-410 


or sold by weight, the price paid and the price received, such record to be avail- 
able to the Commissioner of Agriculture or his authorized representative. 

The sales of all livestock at livestock auction markets shall start promptly at 
1:00 P. M. on each sales day and the selling of livestock shall be continuous 
until all livestock is sold. (1941, c. 263, s. 3; 1949, c. 997, s. 1.) 

Local Modification—Harnett: 1955, c. Editor’s Note. — The 1949 amendment 
753; Lee: 1957, c. 772; Robeson: 1951, c. added the second paragraph. 

160. 


§ 106-409. Health certificates for cattle removed for nonslaughter 
purposes; identification; information form; bill of sale.—No cattle except 
those for immediate slaughter shall be removed from any public livestock market 
unless they are accompanied by a health certificate issued by a qualified veteri- 
narian, said veterinarian to be approved or provided by the Commissioner of 
Agriculture, showing that such animals are apparently healthy and come directly 
from a herd all of which animals in the herd have passed a negative test for 
Bang’s disease within twelve months prior to the date of sale, or that said animal 
or animals have passed a satisfactory test for Bang’s disease made within thirty 
days prior to sale and such other tests and vaccinations as the Commissioner of 
Agriculture may require. Every such animal shall be identified by an approved 
numbered ear tag and description. A copy of said certificate shall be kept on 
file by the market. No test for Bang’s disease shall be required on steers and 
all cattle less than six months of age, but such animals shall be subject to all other 
provisions of this article. All cattle removed from any public livestock market 
for immediate slaughter shall be identified in an approved manner and the per- 
son removing same shall sign a form in duplicate showing number of cattle, their 
description, where same are to be slaughtered or resold for slaughter. Said cattle 
shall be resold only to a recognized slaughter plant or the agent of same, or to 
a person, firm or corporation that handles cattle for immediate slaughter only, 
and said cattle shall be used for immediate slaughter only. No market operator 
shall allow the removal of any cattle from a market in violation of this section. 


(1941, ¢. 263918. 45)1943,-¢..724;892391949,.c59974s-2.) 


Editor’s Note. — The 1943 amendment the words “or provided” in the first sen- 
added the last two sentences and rewrote _ tence. 
the third sentence from the end of the sec- Applied in Draughon v. Maddox, 237 N. 


tion. And the 1949 amendment inserted C. 742, 75 S. E. (2d) 917 (1953). 


§ 106-410. Health certificates for swine removed for nonslaughter 
purposes; identification; information form; bill of sale.—No swine, ex- 
cept those for immediate slaughter, shall be removed from any public livestock 
market unless they are accompanied by a health certificate issued by a qualified 
veterinarian, said veterinarian to be approved or provided by the Commissioner 
of Agriculture, showing that such animals are apparently healthy and that they 
have received a proper dose of anti-hog-cholera serum not more than twenty- 
one days or a proper dose of serum and virus not less than thirty days prior to 
the date of sale, and such other vaccinations as may be required by the Commis- 
sioner of Agriculture. All such swine shall be identified by an approved, num- 
bered ear tag and descriptions which shall be entered on the health certificate. 
A copy of said certificate shall be kept on file by the market. All swine removed 
from any public livestock market for immediate slaughter shall be identified by 
a distinguishing paint mark or by other methods approved by the Commissioner 
of Agriculture and the person removing same shall sign a form in duplicate 
showing number of hogs, their description, where same are to be slaughtered or 
resold for slaughter. Said swine shall be resold only to a recognized slaughter 
plant or the agent of same, or to a person, firm or corporation that handles swine 
for immediate slaughter only and said swine shall be used for immediate slaughter 
only. No market operator shall allow the removal of any swine from a market 
in violation of this section. 
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Provided, however, that the Commissioner of Agriculture may permit swine 
to be shipped out of the State of North Carolina, without vaccination and un- 
der the same conditions as if said swine were being delivered for immediate 
slaughter, for immediate delivery to holding or feeding lots in any other state 
when he determines that said holding or feeding lots are being operated in 
compliance with the laws of said state and the rules and regulations promulgated 
thereunder. (1941, c. 263, s. 5; 1943, c. 724, s. 3: 1940 F co 997i ssh 3,24.) 


Editor’s Note. — The 1943 amendment amendment inserted the words “or pro- 
added the last two sentences of the first vided” in the first sentence, and added the 
paragraph and rewrote the third sentence second paragraph. 
from the end of the paragraph. The 1949 


§ 106-411. Regulation of use of livestock removed from market; 
Swine shipped out of State.—Any person or persons who shall remove from a 
public livestock market any cattle, swine, or other livestock for immediate 
slaughter shall use them for immediate slaughter only or resale for slaughter in 
accordance with this article and the regulations issued in accordance with same. 
The owner of said animals shall be charged with the responsibility of having 
said animals slaughtered and shall be liable for all damages resulting from di- 
verting them to other uses or failing to have them slaughtered, in addition to the 
criminal liability imposed in this article. 


Provided this section shall not apply to swine shipped out of this State to 
holding or feeding lots as provided for in G. S., § 106-410. (1941, c. 263, s. 6; 
1943, c. 724, s. 4; 1949, c. 997, s. Sa) 


Editor’s Note. — The 1943 amendment 1949 amendment added the second para- 
rewrote portions of this section, and the graph. 


§ 106-412. Admission of animals to market; quarantine of diseased 
animals; sale prohibited; regulation of trucks, etc.—No animal known to 
be affected with a contagious or infectious disease shall be received or admitted 
into any public livestock market except upon special permit issued by the Com- 
missioner of Agriculture or his authorized representative. All animals affected 
with or exposed to any contagious or infectious disease of animals or any animal 
that reacts to a test indicating the presence of such a disease, shall be quarantined 
separate and apart from healthy animals and shall not be sold, traded, or other- 
wise disposed of except upon permission of the Commissioner of Agriculture or 
his authorized representative, and for immediate slaughter only. The owner of 
the animals shall be responsible for the cost of maintaining the quarantine, the nec- 
essary treatment, and the feed and care of the animals while under quarantine 
and said cost shall constitute a lien against all of said animals. All trucks, trailers, 
and other conveyances used in transporting livestock shall be cleaned and dis- 
infected in accordance with the regulations issued by authority of this article. 


(1941, c. 263, s. 7.) 


§ 106-413. Sale, etc., of certain diseased animals prohibited; ap- 
plication of article; sales by farmers.—No person or persons shall sell or 
offer for sale, trade or otherwise dispose of any animal or animals that are af- 
fected with a contagious or infectious disease or that the Owner or person in 
charge has reason to believe are so affected, except upon permission of the 
Commissioner of Agriculture or his authorized representatives and for im- 
mediate slaughter only. The provisions of this article requiring inspection, test- 
ing, vaccination, paint marking, identification with an ear tag and health cer- 
tificate issued by a qualified veterinarian shall apply to all animals sold or offered 
for sale on any public highway, right of way, street, or within one-half mile of 
any public livestock market, or other public place: Provided, that this provision 
shall not apply to animals raised and owned by a bona fide farmer who is a resi- 
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dent of the State of North Carolina and sold or offered for sale by him. (1941, 
c. 263, s. 8; 1943, c. 724, s. 5.) 

Editor’s Note. — The 1943 amendment 
rewrote this section. 


§ 106-414. Transportation, sale, etc., of diseased livestock; burden 
of proving health.—No cattle, swine, or other livestock affected with a 
contagious or infectious disease shall be transported or otherwise moved on any 
public highway or street in this State except upon written permission of the 
Commissioner of Agriculture or his authorized representative for immediate 
slaughter only to a designated slaughter point. The burden of proof to establish 
the health of any animal transported on the public highways of this State, sold, 
traded, or otherwise disposed of in any public place shall be upon the vendor. 
Any person who shall sell, trade, or otherwise dispose of any animal affected 
with a contagious or infectious disease knowingly, or who has reasons to be- 
ljeve that the animal is so affected, shall be liable for all damages resulting from 
such sale or trade. (1941, c. 263, s. 9.) 


§ 106-415. Fees for permits; term of permits; cost of tests, se- 
rums, etc.—The Commissioner of Agriculture is hereby authorized to collect a 
fee of one hundred dollars ($100.00) for each permit issued to a public livestock 
market under the provisions of this article. The fees provided for in this article 
shall be used exclusively for the enforcement of this article. All permits issued 
under the provisions of this article shall be effective until the following July first 
unless canceled for cause. The cost of all tests, serums, vaccine, and other med- 
ical supplies necessary for the enforcement of this article and the protection of 
livestock against contagious and infectious diseases shall be paid for by the owner 
of said livestock and said cost shall constitute a lien against all of said animals; 
provided that the Commissioner of Agriculture by and with the consent of the 
State Board of Agriculture is hereby authorized to determine reasonable charges 
and costs for such tests, serum, vaccines, and other medical supplies. (1941, c. 


263, s. 10; 1949, c. 997, s. 6; 1957, c. 1269.) 


Editor’s Note. — The 1949 amendment The 1957 amendment added the pro- 
increased the fee from $25.00 to $100.00. viso at the end of the section. 


§ 106-416. Rules and regulations.—The Commissioner of Agriculture, 
by and with the consent of the State Board of Agriculture, shall have full power 
to promulgate and enforce such rules and regulations that may hereafter be 
necessary to carry out the provisions of this article. (1941, c. 263, s. 11.) 


§ 106-417. Violation made misdemeanor; responsibility for health, 
etc., of animals.—Any person, firm, or corporation who shall knowingly vio- 
late any provisions set forth in this article or any rule or regulation duly estab- 
lished by the State Board of Agriculture, or any officer or inspector who shall 
willfully fail to comply with any provisions of this article shall be guilty of a 
misdemeanor, and shall be fined or imprisoned, or both, in the discretion of the 
court. A market operating under this article shall not be responsible for the 
health or death of an animal sold through such market if the provisions of this 
article have been complied with. (1941, c. 263, s. 12; 1943, c. 724, s. 6.) 

Editor’s Note. — The 1943 amendment 


added to the first sentence the provision 
as to punishment. 


§ 106-418. Exemption from health provisions.—The health provisions 
of this article shall not apply to no-sale cattle offered for sale by a bona fide 


farmer owning said stock for at least sixty days at any public livestock auction 
market in North Carolina. (1941, c. 263, s. 12%.) 
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ARTICLE 36. 
Plant Pests. 


§ 106-419. Plant pest defined.—A plant pest is hereby defined to mean 
any insect, mite, nematode, other invertebrate animal, disease, noxious weed, 


plant or animal parasite in any stage of development which is injurious to plants 
and plant products. (1957, c. 985.) 


Editor’s Note.——The former article en- references to the former Crop Pest Com- 
titled “Crop Pests”, consisting of §§ 106- mission. The 1957 amendment rewrote the 
419 to 106-423, derived from Consolidated article which now consists of §$ 106-419 
Statutes §§ 4896 to 4900, was changed by to 106-4231. 

Session Laws 1955, c. 189, which deleted 


§ 106-420. Authority of Board of Agriculture to adopt regulations. 
—The Board of Agriculture is hereby authorized to adopt reasonable regulations 
to implement and carry out the purposes of this article as to eradicate, repress 
and prevent the spread of plant pests 

(1) Within the State, 
(2) From within the State to points outside the State, and 
(3) From outside the State to points within the State. 

The Board of Agriculture shall adopt regulations for eradicating such plant 
pests as it may deem capable of being economically eradicated, for repressing such 
as cannot be economically eradicated, and for preventing their spread within the 
State. Regulations may provide for quarantine of areas. It may also adopt 
reasonable regulations for preventing the introduction of dangerous plant pests 
from without the State, and for governing common carriers in transporting plants, 
articles or things liable to harbor such pests into, from and within the State. 
The Board is authorized, in order to control plant pests, to adopt regulations goy- 
erning the inspection, certification and movement of nursery stock, 

(1) Into the State from outside the State, 
(2) Within the State, and 
(3) From within the State to points outside the State. 

The Board is further authorized to prescribe and collect a schedule of fees to 
be collected for its nursery inspection, nursery dealer certification, and narcissus 
bulb inspection activities. (1957, c. 985.) 

Cross Reference. — See § 106-22, sub- 
division (5). 


§ 106-421. Permitting uncontrolled existence of plant pests; nui- 
sance; method of abatement.—No person shall knowingly and willfully keep 
upon his premises any plant or plant product infested or infected by any danger- 
ous plant pest, or permit dangerous plants or plant parasites to mature seed or 
otherwise multiply upon his land, except under such regulations as the Board of 
Agriculture may prescribe. All such infested or infected plants and premises 
are hereby declared public nuisances. The owner of such plants or premises shall, 
when notified to do so by the Commissioner of Agriculture, take such measures 
as may be prescribed to eradicate such pests. The notice shall be in writing and 
shall be mailed to the usual or last known address, or left at the ordinary place of 
business, of the owner or his agent. If such person fails to comply with such 
notice within such reasonable time as the notice prescribes, the Commissioner of 
Agriculture, through his duly authorized agents, shall proceed to take such meas- 
ures as shall be necessary to eradicate such pests, and shall compute the actual 
costs of labor and materials used in eradicating such pests, and the owner of the 
premises in question shall pay to the Commissioner of Agriculture such assessed 
costs. No damages shall be awarded the owner of such premises for entering 
thereon and destroying or otherwise treating any infected or infested plants or 
soil when done by the order of the Commissioner of Agriculture. (1957, c. 985.) 
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§ 106-422. Agents of the Board; inspection. — The Commissioner of 
Agriculture shall be the agent of the Board in enforcing these regulations, and 
shall have authority to designate such employees of the Department as may seem 
expedient to carry out the duties and exercise the powers provided by this arti- 
cle. Persons collaborating with the Division of Entomology may also be desig- 
nated by the Commissioner of Agriculture as agents for the purpose of this article. 
The Commissioner of Agriculture, and any duly authorized agent of the Com- 
missioner, shall have the authority to inspect vehicles or other means of trans- 
portation and its cargo suspected of carrying plant pests and to enter upon and 
inspect any premises between the hours of sunrise and sunset during every work- 
ing day of the year to determine the presence or absence of injurious plant pests. 


(1957, c. 985.) 


§ 106-423. Nursery inspection; nursery dealer’s certificate; nar- 
cissus inspection.—The Board of Agriculture shall have the authority to define 
nursery stock. The Commissioner of Agriculture shall have the right to cause 
all plant nurseries, and narcissus bulb fields where narcissus bulbs are commer- 
cially raised, within the State to be inspected at least once each year for serious 
plant pests. Every person, firm or corporation buying and reselling nursery 
stock shall register and secure a dealer’s certificate for each location from which 


plants are sold. (1957, c. 985.) 


§ 106-423.1. Criminal penalties; violation of laws or regulations. 
—If anyone shall attempt to prevent inspection of his premises as provided in 
the preceding sections, or shall otherwise interfere with the Commissioner of 
Agriculture, or any of his agents, while engaged in the performance of his duties 
under this article, or shall violate any provisions of this article or any regulations 
of the Board of Agriculture adopted pursuant to this article, he shall be guilty 
of a misdemeanor and shall be fined not less than five nor more than fifty dollars, 
or imprisoned for not less than ten nor more than thirty days, for each offense. 
Each day’s violation shall constitute a separate offense. (1957, c. 985.) 


ARTICLE 37. 
Cotton Grading. 


§ 106-424. Federal standards recognized.—The standards or grades of 
cotton established or which may be hereafter established by the Secretary of 
Agriculture by virtue of acts of Congress shall be recognized as the standards 
in transactions by and between citizens of this State in transactions relating to 
cotton (1 Gbon es 23,05.-15-Ci Saqs: AOI) 


§ 106-425. Duplicates of federal samples may be used.—The Com- 
missioner of Agriculture shall obtain from the Secretary of Agriculture a dupli- 
cate of each of these samples as represent cotton produced in this State for the 
use of the citizens of the State who may desire to use them in settlement of any 


disputed transaction. (1915, c. 23, s. 2;.C..5., Ss. 4902.) 


§ 106-426. Expert graders to be employed; co-operation with 
United States Department of Agriculture.—The North Carolina Depart- 
ment of Agriculture shall have authority to employ expert cotton graders to grade 
cotton in this State under such rules and regulations as they may adopt. The 
above institutions may seek the aid of the United States Department of Agri- 
culture in the prosecution of this work, and shall have authority to enter into such 
contracts or arrangements as shall be mutually agreeable in furtherance of the 
object and purpose of this article. (1915, c. 175, s. 1; C. S., s. 4903.) 


§ 106-427. County commissioners to co-operate.—Any board of com- 
missioners of any county in North Carolina is authorized and empowered to co- 
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operate with either, or both, of the above-named institutions in aid of the pur- 
poses of this article; and shall have authority to appropriate such sums of money 
as the said board shall deem wise and expedient Ol Syrcl 175} vse2 ;-Cr'S.y..s. 


4904. ) 


§ 106-428. Grading done at owner’s request; grades as evidence. 
—The expert graders employed by either of the above-named institutions, or by 
the United States government, shall have full right, power, and authority to 
grade any cotton in North Carolina upon the request of the owner of said cotton; 
and said graders shall grade and classify, agreeable to and in accordance with 
the standards or grades of cotton which are now or may hereafter be established 
by the Secretary of Agriculture by virtue of any act of Congress. The grade, 
or classification, pronounced by said expert graders of all cotton graded by them 
shall be prima facie proof of the true grade or classification of said cotton, and 
shall be the basis of all cotton sales in this State. GLO1S, Cyal7 Glass Se ota. 
4905. ) 


§ 106-429. Grader’s certificate admissible as evidence.—In the event 
of any dispute or trial pending in any of the courts of this State, the certificate of 
any expert grader, employed as above provided, and acknowledged or proven be- 
fore any clerk of the superior court of any county in the State, shall be admis- 
sible in evidence as to the grade or classification of cotton graded or classified by 
said expert. (1915, c. 175, s. 4; C. S., s. 4906.) 


ARTICLE 38. 
Marketing Cotton and Other Agricultural Commodities. 


§ 106-430. Purpose of law.—In order to protect the financial interests of 
North Carolina by stimulating the development of an adequate warehouse sys- 
tem for cotton and other agricultural commodities, in order to enable growers of 
cotton and other agricultural commodities more successfully to withstand and 
remedy periods of depressed prices, in order to provide a modern system whereby 
cotton and other agricultural commodities may be more profitably and more 
scientifically marketed, and in order to give these products the standing to which 
they are justly entitled as collateral in the commercial world, a warehouse system 
for cotton and other agricultural products in the State of North Carolina is 
hereby established as hereinafter provided. (I 19 nen 105,883 19211c.113/,1s.,1: 
Gr ds, Ss: 4925(a) +1941, .c. 337; s. fy) 


Editor’s Note.—Prior to the 1941 amend- 
ment this section applied only to cotton. 

The 1941 act, amending several sections 
of this article and inserting § 106-431, pro- 
vides that its provisions shall not apply to 
the storage of tobacco in any form. 

For a full discussion of the purpose and 
application of the former statutes, see 
Bickett v. Tax Commission, 177 N. C. 433, 
99 S. E. 415 (1919). 

Proper Parties in Action to Enforce 


Section.—The Governor, the State Board 
of Agriculture, and the State Warehouse 
Superintendent are proper parties plain- 
tiff in an action against the members of 
the State Tax Commission to require them _ 
to provide and enforce the machinery for 
the collection of the tax provided by this 
article. Bickett v. Tax Commission, 177 
N. C. 433, 99 S. E. 415 (1919). 

Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


§ 106-431. Definition of “other agricultural commodities.’’—The 


term “other agricultural commodities” as used in this article shall mean such 
agricultural commodities other than cotton as shall be designated by the Board 
of Agriculture, through rules and regulations adopted pursuant to this article, as 
suitable to be stored in the warehouses operating under this article. (1941, c. 


337, s. 1%.) 


Cited in Lacy v. Indemnity Co., 193 N. 
C. 179, 136 S. E. 359 (1927); Champion 
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Shoe Machinery Co. v. Sellers, 197 N. C. 
30, 147 S. E. 674 (1929). 


§ 106-432 


Cu. 106. AcGRICULTURE—MARKETING 


§ 106-435 


§ 106-432. Board of Agriculture administers law, makes rules, ap- 
points superintendent.—The provisions of this article shall be administered by 
the State Board of Agriculture, through a suitable person to be selected by said 
Board, and known as the State warehouse superintendent. In administering the 
provisions of this article the Board of Agriculture is empowered to make and en- 
force such rules and regulations as may be necessary to make effective the pur- 
poses and provisions of this article, and to fix and prescribe reasonable charges 
for storing cotton and other agricultural commodities in the local warehouses and 


publish the same from time to time as it may deem necessary. 


Pe1921, Ch137 SP 2 Cwoeee 4925 (b) ; 


Editor’s Note.—Prior to the 1941 amend- 
ment this section applied only to cotton. 


(1919, e166 78: 
1941, 1c, 33377882259 

Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


106-433. Employment of officers and assistants.—The Board of 
Agriculture shall have authority to employ a warehouse superintendent and nec- 


essary assistants, local managers, 


examiners, inspectors, expert cotton classers, 


and such other employees as may be necessary in carrying out the provisions of 
this article, and fix and regulate their duties. (1919, SP 168;°S, Bs A102 ermioy, 


s. 3; C. S., s. 4925(c).) 
Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


106-434. Bonds of superintendent and employees.—The person 
named as State warehouse superintendent shall give bond to the State of North 


Carolina in the sum of fifty thousand dollars ($50,000) to 


guarantee the faith- 


ful performance of his duties, the expense of said bond to be paid by the State, 


to be approved as other bonds 
safeguard the interests of the State, 


for State officers. The superintendent shall, to 
require bonds from other employees au- 


thorized in § 106-433 in amounts as large at least as he may find ordinary busi- 
ness experience in such matters would suggest as ample. (1919, c. 168, s. 4; 


1921) eal37ve de Co oeas 4925(d).) 
Liability for Loss as Affected by Negli- 
gence——The larceny or loss of the cotton 
from a warehouse through no fault of the 
warehouseman does not relieve his bond 
of liability, for a warehouseman is an in- 
surer. Lacy v. Hartford Acci., etc. Co., 
193 N. C. 179, 136 S. E. 359 (1927). 
Fraudulent Negotiation of Warehouse 
Receipt—Where the superintendent of a 
warehouse delivers cotton, takes the en- 


§ 106-435. Fund for support of system; 


dorsed receipts and instead of cancelling 
them negotiates a loan for his own benefit 
pledging the receipts as collateral, this is 
a clear breach of his duty for which an ac- 
tion on his bond will lie. Lacy v. Globe 
Indemnity Co., 189 N. C. 24, 126 S. E. 316 
(1925). 

Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


collection and investment. 


—In order to provide a sufficient indemnifying or guarantee fund to cover any 
loss not covered by the bonds hereinbefore mentioned, in order to provide the 
financial backing which is essential to make the warehouse receipt universally ac- 
ceptable as collateral, and in order to provide that a State warehouse system in- 
tended to benefit all cotton growers in North Carolina shall be supported by the 
class it is designed to benefit, it is hereby declared: That on each bale of cotton 
ginned in North Carolina during the period from the ratification of this bill until 
June thirty, one thousand nine hundred and twenty-two, twenty-five (25) cents 
shall be collected through the ginner of the bale and paid into the State treasury, 
to be held there as a special guarantee or indemnifying fund to safeguard the State 
warehouse system against any loss not otherwise covered. The State Tax Com- 
mission shall provide and enforce the machinery for the collection of this tax, 
which shall be held in the State treasury to the credit of the State warehouse 
system. Not less than ten per centum of the entire amount collected from the 
per bale tax shall be invested in United States government or farm loan bonds 


186 


§ 106-436 Cu. 106. AcricuLTURE—MArKETING § 106-436 
or North Carolina bonds, and the remainder may be invested in amply secured 
first mortgage notes or bonds to aid and encourage the establishment of ware- 
houses operating under this system, and to aid and encourage the establishment 
of farm markets designed to serve the marketing, packaging, and grading needs 
for the sale and distribution of unprocessed farm commodities when adequate 
markets are not otherwise provided. Such investments shall be made by the 
Board of Agriculture, with the approval of the Governor and Attorney General : 
Provided, such first mortgages shall be for not more than one half the actual value 
of the warehouse property covered by such mortgages, and run not more than 
ten years: Provided further, that the interest received from all investments shall 


be available for the administrative expense of carrying into effect the provisions 


of this law, 


including the employment of such persons and such means as the 


State Board of Agriculture in its discretion may deem necessary: Provided fur- 
ther, that the guarantee fund, raised under the provisions of 8§ 4907 to 4925 of 
the Consolidated Statutes of 1919, shall become to all intents and purposes a part 
of guarantee fund to be raised under this law and subject to all the provisions 
hereof. 9(1919,:c..168,7s..5- 1921, c. 137, s. mix oess lO? 1. ca 2s Cue te) 


4925(e) ; 1957, c. 1091.) 


Editor’s Note. — The 1957 amendment 
substituted “mortgage notes or bonds” 
for “mortgages” in line seventeen and in- 
serted in the same sentence the provision 
as to farm markets. 

Constitutionality of Taxation under Sec- 
tion.—The tax, contemplated under this 
section, being uniform upon those of the 
class designated, and being laid upon a 
trade, whether that of cotton ginning or 
farming, is within the authority conferred 
on the legislature to further “tax trades,” 
etc., and is constitutional. Bickett v. Tax 
Commissions, 177 N. C. 433, 99 S. EB. 415 
(1919). 

Loss Due to Failure to Issue Receipt 
Not Recoverable from State Treasurer.—- 
A recovery may not be had against the 
State Treasurer out of the fund accumu- 
lated under this section, for a loss result- 
ing to plaintiff by failure of a warehouse to 
issue official receipts for cotton to plaintiff 
as agreed, the receipts having been issued 


to the holder of a lien against the cotton 
and the warehouse having refused delivery 
of the cotton to plaintiff upon his demand, 
since the purpose of the act is to make 
warehouse receipts acceptable as collateral, 
and plaintiff is not the holder of the 
receipts. Northcutt v. People’s Bonded 
Warehouse Co., 206 N. C. 842, 175 S. E. 
165 (1934). 

Recovery on Bond. — Where a ware- 
house superintendent fraudulently negoti- 
ates spent warehouse receipts and the bona 
fide holder thereof recovers from the in- 
demnifying fund provided by this section, 
the State may recover on the bond of the 
superintendent. The bond is the fund pri- 
marily liable. Lacy v. Globe Indemnity 
Co44189. NoiG,.. 24,126), Su) B.816(1925), 
See Ellison v. Hunsinger, 237 N. C. 619, 
75 S. E. (2d) 884 (1953). 

Cited in Harris v. Fairley, 232 N. C. 551, 
61S. E. (2d) 616 (1950). 


§ 106-436. Registration of gins; gin records and reports; payment 


of tax.—lf the special levy authorized by § 106-446 is made, it shall be the duty 
of the Commissioner of Agriculture to require the registration of all gins operat- 
ing within the State, and to furnish the certificates of registration, num- 
bered serially, free upon application; and each person, firm, partnership, or 
corporation receiving the said certificate of registration shall post it conspicuously 
in the gin to which it applies. For failure to make application and secure such 
certificate of registration, and to post same as required in this section, before be- 
ginning operation, each person, firm, partnership, or corporation shall be sub- 
ject to a penalty of five dollars ($5) for each and every day such gin shall 
be operated prior to securing and posting such certificate of registration. The 
penalty herein provided for shall be recovered by the State in a civil action to 
be brought by the State Commissioner of Agriculture in any court of competent 
jurisdiction, and it shall be the duty of the Attorney General to prosecute all 
such actions. Each person, firm, partnership, or corporation operating a gin 
shall keep a record, on forms furnished or approved by the Commissioner of 
Agriculture, showing the names and addresses of the owners of the cotton ginned, 
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the number of bales ginned, and the date of each ginning ; and each such operator 
of a gin shall report the number of bales ginned, and pay the tax levied in § 
106-435 to the State at least once every thirty days aiter beginning operation, 
and shall send a true copy of the report to the Commissioner of Agriculture. 


(1921, c. 137, s. 6; C. Ss. 4925(£).) 


§ 106-437. Qualifications of warehouse manager.—No man shall be 
employed as manager of a warehouse unless the members of the board of county 
commissioners and the president of some bank in the county in which the ware- 
house is operated shall certify to the State warehouse superintendent that the 
person desiring to be warehouse manager is in their opinion a man of good char- 
acter, competent, and of good reputation, deserving the confidence of the people. 


(1919, c. 168, s. 6; 1921, c. 137, s. 7; C. S., s. 4925(g).) 


§ 106-438. Warehouse superintendent to accept federal standards. 
__The State warehouse superintendent shall accept as authority the standards and 
classifications of cotton established by the federal government. (1919, c. L6G) as: 


OQ 1921,).0-137)S):3 eGo: 4925(h).) 


§ 106-439. Duties of superintendent; manner of operating ware- 
house system.—The State warehouse superintendent shall have the power to 
lease for stated terms property for the warehousing of cotton and other agri- 
cultural commodities: Provided, no rent shall be paid until the operating ex- 
penses of each such warehouse so leased shall have been paid from the income 
of the warehouse so leased, and in no case shall the State be responsible for any 
rent except from the income of such warehouse so leased in excess of operating 
expenses; and said superintendent shall fix the terms upon which private or cor- 
porate warehouses may obtain the benefits of State supervision and operation. 
It shall be his special duty to foster and encourage the erection of warehouses 
in the various cotton-growing and agricultural counties of the State for operation 
under the terms of this article, and to provide an adequate system of inspection, 
and of rules, forms, and reports to insure the security of the system, such matters 
to be approved by the State Board of Agriculture. The violation of such rules 
by any officer of the system shall be a misdemeanor. Cotton and other agri- 
cultural products may be stored in such warehouses by any person owning them, 
and receive all of the benefits accruing from. such State management; and any 
person permitted to store cotton or other products in any such warehouse shall 
pay to the manager of the warehouse such sum or sums for rent or storage as 
may be agreed upon, subject to § 106-432, by the manager, and such person 
desiring storage therein. (1919, c. 168, s. 10; 1921, c. 137, s. 9; C. S., s. 4925(i) ; 
104 Di Caor so.) 

Editor’s Note. — The 1941 amendment Cited in Harris v. Fairley, 232 N. C. 551, 
rewrote this section. 61 S. E. (2d) 616 (1950). 

Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


§ 106-440. Power of superintendent to sue or to be sued; liability 
for tort.—The said superintendent shall also have the power to sue, or to be 
sued, in the courts of this State in his official capacity, but not as an individual, 
except in case of tort or neglect of duty, when the action shall be upon his bond. 
Suits may be brought in the county of Wake or in the county in which the cause 


of action arose. (1919, c. 168, s. 11; 1921, c. 137, s. 10; Ca S585 4923,.402) 
Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


§ 106-441. Grading and weighing of products; negotiable receipts; 
authentication of receipts.—When agricultural commodities other than cotton 
have been stored in warehouses operated under this article and have been graded 
and standardized in conformity with the grades and standards heretofore 
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or hereafter promulgated by the Board of Agriculture, acting under the pro- 
visions of §§ 106-185 to 106-196, negotiable warehouse receipts of form and de- 
sign approved by the Board of Agriculture may be issued. As soon as possible 


after any lint cotton, properly baled, 


shall, if it has not been done previously, 
or State classifier and legally weighed. 
and design approved by the Board of A 


under the seal and in the name of the 


is received for storage, the local manager 
have it graded and stapled by a federal 
Official negotiable receipts of the form 
griculture shall be issued for such cotton 
State of North Carolina, stating the lo- 


cation of the warehouse, the name of the manager, the mark on said bale, the 
weight, the grade, and the length of the staple, so as to be able to deliver on sur- 
render of the receipt the identical cotton for which it was given. On request of 
the depositor, negotiable receipts may be issued under this section omitting the 
statement of grade or staple, such receipt to be stamped on its face, “Not graded 


or stamped on request of the depositor.” 


The warehouse manager shall fill 


in receipts issued under this section and they shall be signed by him or by 


the State warehouse superintendent or his 
manager cannot issue a negotiable recei 


duly authorized agent. If the local 


pt complete for cotton or other agricul- 


tural commodities, he shall issue nonnegotiable memorandum receipts therefor, 
said memorandum receipts to be taken up and marked “Canceled” by the local 
manager upon the delivery of negotiable receipts for such commodities. If the 
official negotiable receipt is issued for cotton or other agricultural commodities of 
which the manager is the owner, either solely or jointly or in common with others, 
the fact of such ownership must appear on the face of the receipt. No responsi- 


bility is assumed by the State warehouse 


system for fluctuations in weight due 


to natural causes; but in other respects the receipts issued under this section for 
cotton and other agricultural commodities shall be supported and guaranteed by 
the indemnifying fund provided in § 106-435. (1919, c. 168, s. 12; 1921, ¢. MS Phs 
s. 11; C. S., s. 4925(k) ; 1925, c. 225: 1941, c. 337, s. 4.) 


Editor’s Note. — The 1941 amendment 
rewrote this section. 

C. S., § 4918, superseded by this section, 
specifically stated that official receipts 
would carry “absolute title to the cotton.” 
It may thus be doubted whether official re- 
ceipts could be issued in the name of the 
owner, when the cotton was encumbered 
by a lien. Northcutt v. People’s Bonded 
Warehouse Co., 206 N. C. 842, 175 S. E. 
165 (1934). 

Warehouseman as Insurer. — Where 
under a contract of bailment the bailee re- 
ceives certain bales of cotton and stores 
them in his warehouse, under agreement 
to return the identical bales upon return of 
the warehouse receipts in the manner pro- 
vided in the contract, the liability of the 
bailee is that of insurer, and it is liable 
in damages when it is prevented by theft 
from performing its contract, though with- 
out negligence on its part. Lacy v. Hart- 
ford Acci., etc., Co., 193 N. C. bgt Aleta Se 


§ 106-442. Transfer of receipt; 


Fi. 359 (1927), decided under the former 
law. 

Same—Liability to State—Under the 
provisions of the statute to provide im- 
proved marketing facilities for cotton, and 
the rules and regulations made by the 
State Board of Agriculture under § 106- 
432, and the warehouse receipts, made 
negotiable by this section, the warehouse- 
man’s liability to the State after it has paid 
the bailor for his stolen cotton, or the one 
entitled by the proper transfer of the cer- 
tificate, is not dependent upon the exercise 
of due care by the warehouseman, or the 
absence of negligence by its employees or 
agents, for within the intent and meaning 
of the statute the liability of the ware- 
houseman is that of insurer. Lacy v. Hart- 
ford Acci., etc., Co., 193 N. C 179, 136 S. 
FE. 359 (1927), decided under the former 
law. 

Stated in Ellison v. Hunsinger, 237 N. 
C. 619, 75 S. E. (2d) 884 (1953). 


issuance and effect of receipt.— 


The official negotiable receipt issued under § 106-441 for cotton or other agri- 
cultural commodity so stored is to be transferable by written assignment and ac- 
tual delivery, and the cotton or other agricultural commodity which it represents 
is to be deliverable only upon a physical presentation of the receipt, which is to 
be marked “Canceled,” with date of cancellation, when the cotton or other agri- 
cultural commodity is taken from the warehouse. The said official negotiable re- 
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ceipt carries absolute title to the cotton or other agricultural commodity, and it 
is the duty of the local manager accepting same for storage to satisfy himself that 


the depositor has good title to the same. 


19410 €:'337,s.95 5 1955)6.°OZ38 

Editor’s Note. — The 1941 amendment 
made this section applicable to “other 
agricultural commodity.” 

The 1955 amendment rewrote the last 
sentence. 

Sale by Wrongdoer to Innocent Pur- 
chaser—Compensation of True Owner. — 
Where wrongdoer obtained cotton by 
false pretense, stored it and obtained ne- 
gotiable warehouse receipts without sign- 
ing the certificates of ownership, and nego- 
tiated the receipts to an innocent purchaser 
for value without notice, by virtue of this 
section the purchaser obtained absolute 
title to the cotton. But the true owner is 
entitled to recover its value against the 
bond of the warehouse manager and the 
warehouse if the loss was occasioned by 
any default in the faithful performance of 
their obligations under this article, or the 


(1921560, 113708. 12H CRSyrse492aGs 


bond of the State Warehouse Superintend- 
ent if the loss was occasioned by his de- 
fault in the faithful performance of his 
duties, or, if the loss is not covered by 
such bonds, then under the indemnifying 
or guarantee fund created by G. S. 106-435. 
Ellison v. Hunsinger, 237 N. C. 619, 75 
S. E. (2d) 884 (1953). 

When Negotiation a Breach of Duty.— 
Official warehouse receipts are negotiable 
by written assignment and delivery, and 
negotiation of a receipt is not impaired by 
the fact that such negotiation was a breach 
of duty on the part of the person making 
the negotiation if the person to whom 
the receipt was negotiated took same for 
value, in good faith, and without notice of 
the breach of duty. Harris v. Fairley, 232 
N. C. 551. 61 S. EB. (2d) 616 (1950). 


§ 106-443. Issuance of false receipt a felony; punishment.—The 
manager of any warehouse, or any agent, employee, or servant, who issues or 
aids in issuing a receipt for cotton or other agricultural commodity without know- 
ing that such cotton or other agricultural commodity has actually been placed in 
the warehouse under the control of the manager thereof shall be guilty of a fel- 
ony, and upon conviction be punished for each offense by imprisonment in the 
State penitentiary for a period of not less than one or more than five years, or 
by a fine not exceeding ten times the market value of the cotton or other agricul- 
tural commodity thus represented as having been stored. (1919, c. 168, s. 13; 
LOZLMECAST SaaS aG. Sts e492 5 Ci OL D4. §35/7es7 0?) 


Editor’s Note. — The 1941 amendment 
made this section applicable to 
agricultural commodity.” 


§ 106-444. Delivery of cotton without 


“other 


receipt or failure to cancel 


receipt.—Any manager, employee, agent, or servant who shall deliver cotton or 
other agricultural commodity from a warehouse under this article without the 
production of the receipt therefor, or who fails to mark such receipt “Canceled” 
on the delivery of the cotton or other agricultural commodity, shall, upon con- 
viction, be punished by a fine of not more than ten thousand dollars ($10,000), 
or imprisoned not more than five years, or both fine and imprisonment, in the 
discretion of the court. (1919, c. 168, s. 14; 1921, c. 137, so.145CiS., s#492Z5 bays 


1941, c. 337, s. 7.) 


Editor’s Note. — The 1941 amendment 


made this section applicable to “other agri- 
cultural commodity.” 


§ 106-445. Rules for issuance of duplicate receipts.—The State ware- 
house superintendent, or his duly authorized agent, and the manager of the local 
warehouse are authorized to issue a duplicate receipt for a lost or destroyed re- 
ceipt, due record of the original receipt being found upon the books of the ware- 
house, only upon affidavit of the owner of the original that the original receipt 
has been jost or destroyed, and upon the owner’s giving the State warehouse 
superintendent bond with approved security in an amount equal to the double value 
of the cotton or other agricultural commodity represented by the original receipt 
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to indemnify the State warehouse superintendent and the local manager from loss 
or damage and the cost of any litigation. In determining the amount of the 
bond required under this section, the value of cotton shall be estimated at the 
highest market price of middling cotton during the preceding two years. The 
value of other agricultural commodities shall be estimated for this purpose in 
accordance with regulations to be prescribed by the Board of Agriculture. (1919, 
G168,90,15;, 1921 Seale Zpse1 5.0 C83 0s: 4925(0) ; 1941, c. 337, s. 8.) 

Editor’s Note. — The 1941 amendment 
inserted the words “or other agricultural 
commodity” and made other changes. 


§ 106-446. State not liable on warehouse debts; tax on cotton con- 
tinued if losses sustained.—No debt or other liability shall be created against 
the State by reason of the lease or operation of the warehouse system created by 
this article or the storage of cotton or other agricultural commodities therein, it 
being the purpose of this article to establish a self-sustaining system to operate as 
nearly as practicable at cost, without profit or loss to the State, except that ex- 
penses of supervision may be paid by the Board of Agriculture. While it is be- 
lieved that the provisions and safeguards mentioned in this article, including the 
bonds required of all officers and supplemental indemnifying or guarantee fund 
mentioned in § 106-435, will insure the security of the system beyond any rea- 
sonable possibility of loss, nevertheless, in order to establish the principle that 
this system should be supported by those for whose especial financial benefit it 
is established, it is hereby provided that in the eventuality that the system should 
suffer at any time any loss not fully covered by the aforementioned bonds and 
indemnifying fund, such losses shall be made good by having the State Board 
of Assessment repeat for another twelve months selected by it the special levy on 
ginned cotton, as prescribed in § 106-435, for the two years ending June thirtieth 
of the year one thousand nine hundred and twenty-three. (1919, c. 168, s. 16; 
ES ZAIE oe NB yoo 8 Sa] Oil 4925(p) ; 1941, c. 337, s. 9.) 

Editor’s Note. — The 1941 amendment commodities” in the first sentence of this 
inserted the words “or other agricultural section. 


§ 106-447. Insurance of cotton; premiums; lien for insurance and 
storage charges.—The superintendent shall insure, or shall require the local 
manager to insure and keep insured for its full value, upon the best terms obtain- 
able, by individual or blanket policy, all cotton and other agricultural com- 
modities on storage against loss by fire and lightning. In case of loss, the 
superintendent shall collect the insurance due and pay the same, ratably, to 
those lawfully entitled to it, insurance policies to be in the name of the State and 
the premium collected from the owners of the cotton and other agricultural com- 
modities, the State to have a lien on cotton and other agricultural commodities for 
insurance and storage charges as in the case of other public warehouses in the 
plete | LOT 9 e168)/s) 1719212 69137," s! 17; C. S., s. 4925(q); 1941, c. 337, 
s. 10; 1943, c. 474.) 


Editor’s Note. — The 1941 amendment The 1943 amendment added at the end 
made this section applicable to “other of the first sentence the words “against 
agricultural commodities.” loss by fire and lightning.” 


§ 106-448. Superintendent to negotiate loans on receipts and sell 
cotton for owners.—The State warehouse superintendent, in addition to the 
duties hereinbefore vested in him, is also permitted and empowered, upon the re- 
quest of the owner or owners of the warehouse receipts and cotton or other agri- 
cultural commodities stored in such warehouses to aid, assist, and co-operate, or 
as the duly authorized agent of such owner or owners (which authorization 
shall be in writing), to secure and negotiate loans upon the warehouse receipts. 
And upon like written request or authorization of said owner or owners, and 
his or their duly authorized agent, he may sell and dispose of such warehoused 
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cotton or other agricultural commodities for such owner or owners, either in 
the home or foreign markets, as may be agreed upon between such owner or 
owners and the said superintendent, in writing. And for said loan or sales the 
said superintendent shall charge reasonable and just commissions, without dis- 
crimination, all of which shall be accounted for and held as part of the fund for 
the maintenance and operation of the State warehouse system: Provided how- 
ever, that the State incurs no liability whatever for any act or representation 
of the superintendent in exercising any of the permissions or powers vested in 
him in this section: Provided, further, that the bond of the superintendent 
will be liable for any unfaithful or negligent act of his by reason of which the 
owner or owners of such warehoused cotton or other agricultural commodities 
suffers damage or loss. (1919, c. 168, s. 18; 1921, c. 137, s. 18; C. S., s. 4925(r) ; 
MOF Ceo/ 6 cae 

Editor’s Note. — The 1941 amendment 
made this section applicable to “other 
agricultural commodities.” 


106-449. Construction of the 1941 amendment.—The provisions of 
chapter 337 of the Public Laws of 1941, amending this article, shall not apply to 
the storage of tobacco in any form. (1941, c. 337, s. 11%.) 


§ 106-450. Compliance with United States warehouse law.—The 
State warehouse superintendent may, upon approval of the Board of Agriculture, 
operate or cause to be operated, subject to the United States Warehouse Act, any 
or all of the warehouses leased by him under the provisions of this article, and 
he is authorized to comply with said United States Warehouse Act and the regu- 
lations thereunder. (1921, c. 137, s. 19; C. S., s. 4925(s).) 


106-451. Numbering of cotton bales by public ginneries; public 
gin defined.—(a) Any person, firm or corporation operating any public cotton 
gin; that is, any cotton gin other than one ginning solely for the individual owner, 
owners, or operators thereof, shall hereafter be required to distinctly and clearly 
number, serially, each and every bale of cotton ginned, in one of the following 
ways: 

(1) Attach a metal strip carrying the serial number to one of the ties of the 
bale and ahead of the tie lock, and so secure it that ordinary handling 
will not remove or disfigure the number; 

(2) Impress the serial number upon one of the bands or ties around the 
bale. 

Any person, firm or corporation failing or refusing to comply with this sec- 
tion shall be guilty of a misdemeanor for each and every offense, and upon con- 
viction shall be fined not exceeding fifty dollars or imprisoned not more than 
thirty days. 

(b) Any person, firm or corporation buying a bale of cotton on which this 
number has: (i) Been removed; (ii) defaced by cutting; (111) or otherwise 
altered, unless a new metal strip is attached and impression made by the original 
gin ginning said bale or bales of cotton, shall be guilty of a misdemeanor for each 
and every offense and upon conviction shall be fined not exceeding fifty dollars 
($50.00) or imprisoned not more than thirty (30) days. 

(c) Every public ginnery, as defined in subsection (a) of this section, shall 
keep a book in which shall be registered all cotton received at the gin to be ginned 
in the name of the owner of the cotton and the name of the person from whom 
the cotton is received for ginning. Any person giving false information for entry 
in this book shall be guilty of a misdemeanor. There shall be furnished by the 
ginner for each bale of cotton ginned, to the owner thereof, a gin ticket bearing 
the name of the gin, the serial number of the bale prescribed by subsection (a) 
of this section, the weight of the bale and the name of the owner of the cotton. 
Such gin ticket shall be presented, for comparison with the serial number pre- 
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scribed in subsection (a) of this section, at the time such bale is sold or offered 
for sale, as prima facie evidence of ownership thereof. (1923, c. 167; 1949, c. 824.) 


Editor’s Note. — The 1949 amendment 
deleted “(1) mark in color upon the bag- 
ging of the bale, in figures”, formerly ap- 
pearing in subsection (a), and renum- 


bered former (2) and (3) to be (1) and 
(2), respectively. It also added subsections 
(b) and (c). 


§ 106-451.1. Purchasers of cotton to keep records of purchases.— 
Every cotton broker or other person buying cotton from the producer after it is 
ginned shall keep a record of such purchase for a period of one year from date 
of purchase. This record shall contain the name and address of the seller of the 
cotton, the date on which purchased, the weight or amount and the serial number 
of the bales provided for by § 106-451. Any person violating the provisions of 
this section shall be guilty of a misdemeanor and shall, upon conviction, be fined 
or imprisoned in the discretion of the court: Provided, any person, firm or cor- 
poration who purchases cotton which has been ginned outside this State shall 
be required to keep only so much of the records hereinabove specified as pur- 
chasers are required to keep by the law of the state where said cotton was ginned. 
(1945, c. 61; 1947, c. 977.) 

Editor’s Note. — The 1947 amendment 
added the proviso. 


ARTICLE 39. 
Leaf Tobacco Warehouses. 


§ 106-452. Maximum warehouse charges.—The charges and expenses 
of handling and selling leaf tobacco upon the floor of tobacco warehouses shall not 
exceed the following schedule of prices, viz.: For auction fees, fifteen cents on all 
piles of one hundred pounds or less, and twenty-five cents on all piles over one 
hundred pounds; for weighing and handling, ten cents per pile for all piles less 
than one hundred pounds, for all piles over one hundred pounds at the rate of ten 
cents per hundred pounds; for commissions on the gross sales of leaf tobacco in 
said warehouses, not to exceed two and one-half per centum: Provided that to- 
bacco warehouses selling burley tobacco only may charge commissions on the 
gross sales of burley leaf tobacco not to exceed three and one-half per centum 
(34%). There may also be a basket fee of twenty-five cents (25¢) per basket 
on all burley leaf tobacco sold in such warehouses. (1895, c. 81; Rev., s. 3042; 
(Soa catol2teg) 941 G7 291 1955..¢ 1 1029-) 


Editor’s Note—The 1955 amendment Co. v. Sellers, 197 N. C. 30, 147 S. E. 674 


changed the maximum commissions on the 
sale of burley tobacco from 4% to 34%, 
and added the provision as to basket fee. 

A warehouse system to aid in the mar- 
keting of leaf tobacco is authorized by this 
section et seq. Champion Shoe Machinery 


(1929). 

Cited in Townsend v. Yeomans, 301 U. 
$0441) 857° Sh iCe 848) "si LY Ed. 1265 
(1937); Davies Warehouse Co. v. Bowles, 
3210 1S 5144.7 64S. 1Ct0474,880L, Ed. 635 
(1944). 


§ 106-453. Oath of tobacco weigher; duty of weigher to furnish list 
of number and weight of baskets weighed.—All leaf tobacco sold upon the 
floor of any tobacco warehouse shall first be weighed by some reliable person, 
who shall have first sworn and subscribed to the following oath, to wit: “I do 
solemnly swear (or affirm) that I will correctly and accurately weigh all tobacco 
Offered ifor*sale’atythe warehouse of)... Jy a. 0 eek. . o , and correctly test 
and keep accurate the scales upon which the tobacco so offered for sale is weighed.” 
Such oath shall be filed in the office of the clerk of the superior court of the county 
in which said warehouse is situated. 

Immediately upon the weighing of any lot or lots of tobacco, the tobacco weigher 
shall furnish, upon request, to the person delivering such tobacco to the scale 
for weighing a true list showing the number of baskets of tobacco weighed and 
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the individual weight of each such basket so presented. (1895, c. 81, s. 2; Rev., 
623043: (Co.S..%9 151252710515 eqs hLOS teen le) 

Cross Reference.—As to provisions re- Editor’s Note. — The 1951 amendment 
quiring accounts of sales and reports to added the second paragraph. 
commissioner, see §§ 106-456 et seq. 


§ 106-454. Warehouse proprietor to render bill of charges; penalty. 
—The proprietor of each and every warehouse shall render to each seller of tobacco 
at his warehouse a bill plainly stating the amount charged for weighing and 
handling, the amount charged for auction fees, and the commission charged on 
such sale, and it shall be unlawful for any other charges or fees to be made or 
accepted. For each and every violation of the provisions of this article a penalty 
of ten dollars may be recovered by anyone injured thereby. (1895, c. 81, ss. 3, 
4; Rev, s..30443C. 524s. 5126.) 


§ 106-455. Tobacco purchases to be paid for by cash or check to 
order. — The proprietor of each and every warehouse shall pay for all tobacco 
sold in said warehouse either in cash or by giving to the seller a check payable to 
his order in his full name or in his surname and initials and it shall be unlawful 
to use any other method. Every person, firm or corporation violating the provi- 
sions hereof shall, in addition to any and all civil liability which may arise by law, 
be guilty of a misdemeanor and, upon conviction thereof, shall be punishable by 
fine not exceeding one hundred dollars or imprisonment not exceeding thirty 
days, or both, in the discretion of the court. (1931, c. 101, s. 1; 1939, ¢. 348. ) 

Editor’s Note. — The 1939 amendment of section prior to amendment, see 9 N. C. 
added the second sentence. For discussion Law Rev. 387. 


ARTICLE 40. 
Leaf Tobacco Sales. 


§ 106-456. Accounts of warehouse sales required.—On and after the 
first day of August, one thousand nine hundred and seven, the proprietor of each 
and every leaf tobacco warehouse doing business in this State shall keep a correct 
account of the number of pounds of leaf tobacco sold upon the floor of his ware- 
hotise daily. (19072 497 [5 Sl: (E252 a 4926. ) 

Cross Reference.—<As to effective period 
of lien upon leaf tobacco sold in auction 
warehouse, see § 44-69. 


§ 106-457. Monthly reports to Commissioner; results classified.—On 
or before the tenth day of each succeeding month the said warehouse proprietors 
shall make a statement, under oath, of all the tobacco so sold upon the floor of his 
warehouse during the past month and shall transmit the said statement, at once, 
to the Commissioner of Agriculture at Raleigh, North Carolina. The report so 
made to the Commissioner of Agriculture shall be so arranged and classified as 
to show the number of pounds of tobacco sold for the producers of tobacco from 
first hand; the number of pounds sold for dealers; and the number of pounds re- 
sold by the proprietor of the warehouse for his own account or for the account 
of some other warehouse. (1907, c. 97, s.2; C. S., s. 4927; Ex. Sess. 1921, c. 70.) 


§ 106-458. Commissioner to keep record and publish in bulletin. — 
The Commissioner of Agriculture shall cause said statements to be accurately 
copied into a book to be kept for this purpose, and shall keep separate and apart 
the statements returned to him from each leaf tobacco market in the State, so 
as to show the number of pounds of tobacco sold by each market for the sale of 
leaf tobacco; the number of pounds sold by producers, and the number of pounds 
resold upon each market. The Commissioner of Agriculture shall keep said books 
open to the inspection of the public, and shall, on or before the fifteenth day of 
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each month, after the receipt of the reports above required to be made to him on 
or before the tenth day of each month, cause the said reports to be published in 
the bulletin issued by the agricultural department and in one or more journals 
published in the interest of the growth, sale, and manufacture of tobacco in the 
State, or having a large circulation therein. (1907 ERS He. Sar dh4028.- Ex. 
ess 921) c. :76:) 


§ 106-459. Penalty for failure to report sales.—Any warehouse fail- 
ing to make the report as required by § 106-457 shall be subject to a penalty of 
twenty-five dollars and the costs in the case, to be recovered by any person suing 
for same in any court of a justice of the peace; and the magistrate in whose court 
the matter is adjudicated shall include in the cost of each case where the penalty 
is allowed one dollar, to be paid to the Department of Agriculture for expense of 
advertising. (1915, c. 31,s.1;C.S., s. 4929.) 


§ 106-460. Commissioner to publish names of warehouses failing 
to report sales; certificate as evidence.—The Commissioner shall, on the 
14th day of each month, publish in some newspaper the names of the tobacco ware- 
houses that have failed to comply with this article. 

The certificate of the Commissioner under seal of the Department shall be ad- 
missible as evidence the same as if it were deposition taken in form as provided 


bylaw. (1915p¢,31 pss) 2, 3 :C. S., 8. 4930; Ex. Sess. 1921, c. 70.) 


§ 106-461. Nested, shingled or overhung tobacco.—It shall be unlaw- 
ful for any person, firm or corporation to sell or offer for sale, upon any leaf to- 
bacco warehouse floor, any pile or piles of tobacco, which are nested, or shingled, 
or overhung, or either as hereinafter defined: 

(1) Nesting tobacco: That is, so arranging tobacco in the pile offered for sale 
that it is impossible for the buyer thereof to pull leaves from the bot- 
tom of such pile for the purpose of inspection ; 

(2) Shingling tobacco: That is, so arranging a pile of tobacco that a better 
quality of tobacco appears upon the outside and tobacco of inferior 
quality appears on the inside of such pile; and 

(3) Overhanging tobacco: That is, so arranging a pile of tobacco that there 
are alternate bundles of good and sorry tobacco. (193307, 467 S414) 


§ 106-462. Sale under name other than that of true owner prohibited. 
—It shall be unlawful for any person, firm or corporation to sell or offer for sale or 
cause to be sold, or offered for sale, any leaf tobacco upon the floors of any leaf 
tobacco warehouse, in the name of any person, firm or corporation, other than that 
of the true owner or owners thereof, which true owner’s name shall be registered 
upon the warehouse sales book in which it is being offered for sale. (1933, c. 467, 


ee 
§ 106-463. Allowance for weight of baskets and trucks.—It shall be 


unlawful for any person, firm or corporation in weighing tobacco for sale to per- 
mit or allow the basket and truck upon which such tobacco is placed for the pur- 
pose of obtaining such weight to vary more than two pounds from the standard 
or uniform weight of such basket and truck. (1933, c. 467, s. 3.) 


§ 106-464. Violation made misdemeanor.—Any person, firm or corpora- 
tion violating the provisions of §§ 106-461 to 106-463 shall be guilty of a misde- 
meanor, and upon conviction shall be fined not more than fifty dollars or impris- 
oned not more than thirty days. (1933, c. 467, s. 4.) 


§ 106-465. Organization and membership of tobacco boards of trade; 
rules and regulations; price fixing prohibited.—Tobacco warehousemen and 
the purchasers of leaf tobacco, at auction, on warehouse floors, are hereby author- 
ized to organize, either as nonstock corporations, or voluntary associations, tobacco 
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boards of trade in the several towns and cities in North Carolina in which leaf 
tobacco is sold on warehouse floors, at auction. 

Such tobacco boards of trade as may now exist, or which may hereafter be or- 
ganized, are authorized to make reasonable rules and regulations for the econom- 
ical and efficient handling of the sale of leaf tobacco at auction on the warehouse 
floors in the several towns and cities in North Carolina in which an auction market 
is situated. 

The tobacco boards of trade in the several towns and cities in North Carolina 
are authorized to require as a condition to membership therein the applicants to 
pay a reasonable membership fee and the following schedule of maximum fees 
shall be deemed reasonable, to-wit: 

A membership fee of fifty dollars ($50.00) in those towns in which less than 
three million pounds of tobacco was sold at auction between the dates of August 
20, 1931, and May 1, 1932; a fee of one hundred dollars ($100.00) in those towns 
in which during said period of time more than three million and less than ten 
million pounds of tobacco was sold; a fee of one hundred fifty dollars ($150.00) 
in those towns in which during said period of time more than ten million and less 
than twenty-five million pounds of tobacco was sold; a fee of three hundred dollars 
($300.00) in those towns in which during said period of time more than twenty- 
five million pounds of tobacco was sold. 

Membership, in good standing, in a local board of trade shall be deemed a rea- 
sonable requirement by such board of trade as a condition to participating in the 
business of operating a tobacco warehouse or the purchase of tobacco at auction 
therein. 

Membership in the several boards of trade may be divided into two categories: 

(1) Warehousemen ; 
(2) Purchasers of leaf tobacco other than warehousemen. 

Purchasers of leaf tobacco may be: (i) Participating or (ii) nonparticipating. 
The holder of a membership as a purchaser of leaf tobacco shall have the option 
of becoming, upon written notice to the board of trade, either a participating or 
a nonparticipating member. Individuals, partnerships, and/or corporations who 
are members of tobacco boards of trade, established under this section or coming 
within the provisions of this section, as nonparticipating members shall not par- 
ticipate in or have any voice or vote in the management, conduct, activities, al- 
lotment of sales time, and/or hours, the fixing of dates for the opening or clos- 
ing of tobacco auction markets, or in any other manner or respect. Individuals, 
partnerships, and/or corporations who are such nonparticipating members in any 
of the several tobacco boards of trade shall not be responsible or liable for any 
of the acts, omissions or commissions of the several tobacco boards of trade. 

It shall be unlawful and punishable as of a misdemeanor for any bidder or pur- 
chaser of tobacco upon warehouse floors to refuse to take and pay for any basket 
or baskets so bid off from the seller when the seller has or has not accepted the 
price offered by the purchaser or bidder of other baskets. Any person suspended 
or expelled from a tobacco board of trade under the provisions of this section 
may appeal from such suspension to the superior court of the county in which 
said board of trade is located. 

Nothing in this section shall authorize the organization of any association hav- 
ing for its purpose the control of prices or the making of rules and regulations in 
restraint of trade. (1933, c. 268; 1951, c. 383.) 


Editor’s Note. — The 1951 amendment 
inserted the matter between the fifth para- 
graph and the next to the last paragraph. 

Jurisdiction of Federal Trade Commis- 
sion, — There is a substantial public in- 
terest in maintaining free and open com- 
petition among warehousemen on tobacco 
auction markets. The public interest often 


196 


is specific and substantial, because the un- 
fair method employed threatens the exist- 
ence of present or potential competition. 
That is the basis for the jurisdiction of 
the Federal Trade Commission in a case 
involving regulations adopted pursuant to 
this section governing the allocation of 
selling time to tobacco warehouses. Ashe- 
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ville Tobacco Board of Trade, Inc. v. 
Federal Trade Comm., 263 F. (2d) 502 
(1959). 

The decisions of the North Carolina 
courts since the enactment of this section 
make it clear that the sale of tobacco at 
auction is of great public importance to 
the State of North Carolina, but they also 
show that the operation of the business is 
in the hands of private parties. A tobacco 
board of trade is organized primarily for 
the benefit of those engaged in the busi- 
ness; its articles of association and bylaws 
constitute a contract amongst the mem- 
bers by which each member consents to 
reasonable regulations pertaining to the 
conduct of the business. Such a board is 
not an instrumentality of the State, and 
its activities are subject to the jurisdiction 
of the Federal Trade Commission. Ashe- 
ville Tobacco Board of Trade, Inc. v. 
Federal Trade Comm., 263 F. (2d) 502 
(1959). 

Rules and Regulations of Board.—The 
authority granted to a tobacco board of 
trade, under and by virtue of the provi- 
sions of this section, to make reasonable 
rules and regulations for the economical 
and efficient handling of the sale of leaf 
tobacco at auction on warehouse floors 
where an auction market is situated, is 
sufficiently broad to include the authority 
to make reasonable rules and regulations 
in respect to allotment of sales time. Co- 
operative Warehouse v. Lumberton To- 
bacco Board of Trade, 242 N. C. 123, 87 S. 
E. (2d) 25 (1955); Day v. Asheville To- 
bacco Board of Trade, 242 N. C. 136, 87 
S. E. (2d) 18 (1955). 

The articles of association for the pur- 
poses expressed in the charter and bylaws 
of a tobacco board of trade, organized and 
existing under and by virtue of this sec- 
tion constitute a contract between it and 
its members, and as a consequence of 
membership in the corporation for mutual 
membership, each member is deemed to 
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have consented to all reasonable rules and 
regulations pertaining to the business. Co- 
operation Warehouse y. Lumberton To- 
bacco Board of Trade, 242 N. C. 123, 87 
S. E. (2d) 25 (1955); Day v. Asheville To- 
bacco Board of Trade, 242 N. C. 136, 87 
S. E. (2d) 18 (1955). 

Regulations adopted by a local tobacco 
board of trade involving allocation of sell- 
ing time to warehouses were held in the 
instant case to unreasonably and unduly 
restrain trade in the purchase and sale of 
tobacco and to constitute unfair methods 
of competition and unfair acts or practices 
in commerce within the meaning of the 
Federal Trade Commission Act. Asheville 
Tobacco Board of Trade, Inc. v. Federal 
Trade Comm., 263 F. (2d) 502 (1959). 

A tobacco board of trade has no au- 
thority to legislate. It cannot create a duty 
where the law creates none. The legisla- 
ture has the authority to regulate, within 
constitutional limits, the sale of leaf to- 
bacco upon the auction markets of this 
State, and in doing so may prescribe 
standards of conduct to be observed by 
those who conduct auction warehouses as 
well as others participating in the sales. 
But this is a nondelegable power. Kinston 
Tobacco Board of Trade v. Liggett & 
Myers Tobacco Co., 235 N. C. 737, 71 S. 
FE. (2d) 21 (1952). 

Board Has No Right to Establish Sales 
and Require Buyers to Purchase Therein. 
—This section is silent upon the question 
of the number of sales and prescribes no 
standard by which the number of sales 
may be determined. Therefore, in the ab- 
sence of an agreement, either expressed 
or implied, a board organized under this 
section has no right to establish sales and 
require buyers to purchase therein. Kin- 
ston Tobacco Board of Trade vy. Liggett 
& Myers Tobacco Co., 235 N. C. 737, 71 
». H. (2d) 21 (1952), cert. den, 344 U. S. 
866, 73 S. Ct. 108 (1952). 


ARTICLE 41. 
Dealers in Scrap Tobacco. 


§ 106-466. Application for license; amount of tax; exceptions. — 
Every person, firm or corporation desiring to engage in the business of buying 
and/or selling scrap or untied tobacco in the State of North Carolina shall first 
procure from the Commissioner of Revenue of North Carolina a license so to do, 
and for that purpose shall file with the said Commissioner of Revenue an applica- 
tion setting forth the name of the county or counties in which such applicant pro- 
poses to engage in the said business and the place or places where his, their or its 
principal office (if any) shall be situated; and shall pay to the said Commissioner 
of Revenue of North Carolina, to be placed in the general fund for the use of the 
State, an annual license tax of five hundred dollars ($500.00) for each and every 
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county in North Carolina in which the applicant proposes to engage in such busi- 
ness. Every such license issued hereunder shall run from the date thereof and 
shall expire on the thirty-first day of May of the next year following its issue. 
No license shall be issued for less than the full amount of tax prescribed. Any 
lot of parts of leaves of tobacco, or any lot in which parts of leaves of tobacco 
are commingled with whole leaves of tobacco, or any other leaf or leaves of to- 
bacco, or parts of leaves of tobacco not permitted, under the rules and regulations 
of tobacco warehouses, to be offered for sale at auction on tobacco warehouse 
floors, shall be deemed to be “scrap or untied” tobacco within the meaning and 
purview of this article: Provided, that the tax herein levied shall not apply in 
cases where the producer delivers his scrap or untied tobacco to a tobacco ware- 
house or tobacco redrying plant. (1935, c. 360, s. 1; 1937, c. 414, s. 1; 1939, c. 
389, s: 15 194107 246,) 


Editor’s Note. — The 1939 amendment 
decreased the license tax from $1,000 to 
$250. The 1941 amendment increased the 
tax to $500. 

Validity. — This article, imposing a li- 
cense tax on dealers in scrap tobacco, is 
not vague or uncertain, and is uniform and 
equal in its application. Ficklen Tobacco 
Co. v. Maxwell, 214 N. C. 367, 199 S. E. 


of $1,000 was not excessive as a matter of 
law. 

The former law (P. L. 1935, c. 360) was 
void for uncertainty, the statute failing to 
stipulate the time when the license pre- 
scribed should be paid and failing to pre- 
scribe for how long a time the license 
should run. State v. Morrison, 210 N. C. 
117, 185 S. E.-674 (1936). 


404 (1938), holding that the former tax 


§ 106-467. Report to Commissioner of Agriculture each month.— 
On or before the tenth day of each month every person, firm or corporation en- 
gaged in the business set forth in § 106-466 shall make a report to the Commis- 
sioner of Agriculture of North Carolina, setting forth the number of pounds of 
scrap or untied tobacco purchased and the price paid therefor during the preced- 
ing month in each of the counties in which the said person, firm or corporation 


is doing business and also the purposes for which such scrap tobacco is bought or 
suldad C1935 rer S60j:sx2 OS Zier 4 ass 25) 


§ 106-468. Display of license; no fixed place of business; agents, 
etc.; licensing of processors, redriers, etc.—(a) If any person, firm or cor- 
poration licensed to engage in the business aforesaid has a warehouse, office or 
fixed place of business, the license issued by the Commissioner of Revenue as 
herein provided shall be displayed in a conspicuous place in said warehouse, office 
or place of business. Such license so obtained shall not be transferable and shall 
authorize such person, firm or corporation to engage in the business described in 
this article only on the premises described in the license. Only one original li- 
cense shall be issued to any person, firm or corporation, which will authorize such 
person, firm or corporation to engage in such business in the county for which such 
license is issued. If such person, firm or corporation shall have no warehouse, of- 
fice, or fixed place of business in the county where such business is carried on, if 
the original license is to be issued to a firm, partnership or copartnership, there 
shall be designated on such license the name of the individual who is to exercise 
the privilege granted on behalf of such firm, partnership or copartnership. If such 
license is to be issued to a corporation, there shall be designated on such license the 
name of the individual who is to exercise the privilege granted on behalf of such 
corporation and the license so issued will authorize only the individual designated 
thereon to engage in such business for or on behalf of such person, firm, partner- 
ship, copartnership or corporation, and none other. _ If such person, firm or cor- 
poration carries on the business herein described through agents, representatives, 
solicitors, or peddlers other than those named on the original license issued, as 
herein provided, additional and like licenses, for which there shall be paid the sum 
of two hundred fifty dollars ($250.00) shall be obtained for such additional 
agents, representatives, solicitors, or peddlers for each county in which such busi- 
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ness is carried on, in the manner hereinafter set out, and all original and additional 
licenses issued to persons, firms or corporations which have no warehouse, office or 
fixed place of business shall be carried on the person of such licensee and shall be 
exhibited when requested or demanded by any law enforcement officer of North 
Carolina, or any person from whom such tobacco is bought, or to whom the same 
may be sold. 


Any person, firm or corporation applying for and obtaining a license under this 
article may employ traveling representatives, agents, peddlers, or solicitors for 
the purpose of buying and/or selling scrap tobacco, but such traveling representa- 
tives, agents or peddlers shall apply for and obtain from the Commissioner of Rev- 
enue a separate additional license on behalf of such person, firm or corporation 
whom or which he represents and shall pay for such license a tax of two hundred 
fifty dollars ($250.00) for each additional license so issued. Every such additional 
license issued hereunder shall run from the date thereof and shall expire on the 
thirty-first day of May of the next year following its issue. No license shall be 
issued for less than the full amount of tax prescribed. Such traveling representa- 
tive, agent or peddler engaged in such business shall carry on his person the li- 
cense so obtained, which shall be exhibited when requested or demanded by any 
law enforcement officer of North Carolina or any person from whom such tobacco 
is bought or to whom the same may be sold. 


(b) Any such person, firm or corporation described in subsection (a) of this 
section, who is engaged in the business of buying and/or selling scrap tobacco 
within the meaning of this article, and who maintains and operates in connection 
therewith a plant or factory where such scrap tobacco is processed, manufac- 
tured, or redried, shall apply for and obtain from the Commissjoner of Revenue a 
license to engage in such business and for that purpose shall file with the Com- 
missioner of Revenue an application setting forth the name of the county or coun- 
ties in which such applicant proposes to engage in such business, and the place or 
places where his, their, or its principal office is situated, and shall pay for such.-li- 
cense a tax of five hundred dollars ($500.00) for each county in this State in 
which the applicant proposes to engage in such business. The license so issued 
shall authorize the person, firm or corporation to whom it is issued to engage in 
such business only on the premises designated in the license. Persons, firms or 
corporations taxed under this subsection shall not be required to pay the license 
tax provided for in subsection (a) of this section. Every such license issued here- 
under shall run from the date thereof and shall expire on the thirty-first day of 
May of the next year following its issue and no license shall be issued for less than 
the full amount of the tax prescribed. (1935, c. 360, s. 3; 1937, c. 414, s. 3; 1939, 
S509, 502.) 

Editor’s Note. — The 1939 amendment 
rewrote this section. 


§ 106-469. Violation made misdemeanor.—Any person, firm or corpora- 
tion violating any of the provisions of this article shall be guilty of a misdemeanor, 
and upon conviction shall be fined and/or imprisoned in the discretion of the court. 
(1937, c. 414, s. 4.) 


§ 106-470. Exemptions.—Nothing in this article shall have any effect upon 
or apply to any stocks of leaf and scrap tobacco grown prior to the year one thou- 
sand nine hundred thirty-seven, or to purchases or sales of scrap or untied to- 
bacco which has been processed, redried or manufactured. (1937, c. 414, 5. 414; 
1939, c. 389, s. 3.) 

Editor’s Note. — The 1939 amendment 
added the part of this section beginning 
with the words “or to purchases”. 
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ARTICLE 42. 
Production, Sale, Marketing and Distribution of Tobacco. 
§§ 106-471 to 106-489: Repealed by Session Laws 1955, c. 18S, iste ke 


Editor’s Note. — This article, known as _ states, which failed to materialize, and con- 
the Tobacco Compact Act, depended upon sequently was of no avail. 15 N. C. Law 
similar action in other tobacco-producing Rev. 323. 


ARTICLE 43. 
Combines and Power Threshers. 


§§ 106-490 to 106-495: Repealed by Session Laws 1955, c. 268, s. Zs 


§ 106-495.1. Reports of crops harvested by means of combines or 
power threshers.—It shall be the duty of the Commissioner of Agriculture to 
collect reports from every person, firm, or corporation who shall engage in the 
harvesting of crops by means of combines or power threshers; and it shall be the 
duty of every person, firm, or corporation engaging in the harvesting of crops by 
means of combines or power threshers to keep an accurate and complete record 
of the acreages harvested, and amounts threshed or combined for each farm, and 
to make reports on forms to be provided by the Commissioner of Agriculture 
showing acreages and amounts for the preceding season. For crops combined or 
threshed between January 1 and July 31 of each year the report shall be made 
not later than the first day of September of such year. For crops combined or 
threshed between August 1 and December 31 of each year the report shall be 
made not later than the first day of February of the next succeeding year. (1955, 
CuZ0Gs, Sal) 


§ 106-495.2. Reports of sales of combines or power threshers.—lIt 
shall be the duty of every person, firm, or corporation who shall sell any combine 
or power thresher in this State to report to the Commissioner of Agriculture the 
name and address of the purchaser thereof. Every sale completed on or after the 
first day of September and prior to the first day of May of the following year 
shall be reported on or before the first day of June of that year, and every sale 
completed on or after the first day of May and prior to the first day of September 
of each year shall be reported on or before the first day of October of said year. 
C1955) C265."surLs) 

ARTICLE 44. 


Unfair Practices by Handlers of Farm Products. 


§ 106-496. Protection of producers of farm products against unfair 
trade practices.—The Board of Agriculture is hereby authorized to make rules 
and regulations necessary to protect producers of farm products from loss 
through financial irresponsibility and unfair, harmful and unethical trade 
practices of persons, firms and corporations (hereinafter referred to as “han- 
eee and their agents, who incur financial liability for farm products. (1941, 
rol Sind) 


§ 106-497. Permits required of handlers of farm products not operat- 
ing on cash basis.—No person shall act as a handler of farm products on any 
basis except a cash basis, until he obtains a permit from the Commissioner of 
Agriculture. The Commissioner of Agriculture may require from each applicant 
such verified information as he sees fit in order to determine the applicant’s 
financial responsibility and reputation, and the Board may make rules and regu- 
lations as to issuing permits. (1941, c. 359, s. 2.) 


_ § 106-498. Establishment of financial responsibility before permit 
issued; bond.—No such permit shall be issued to any handler who is not op- 
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erating on a strictly cash basis and who is incurring or may incur financial lia- 
bility to any grower, until such person, firm, or corporation shall furnish to 
the Commissioner of Agriculture sufficient and satisfactory evidence of their 
ability to carry out their contract or furnish a satisfactory bond in an amount 
not to exceed ten thousand ($10,000) dollars. The Commissioner of Agricul- 
ture may require a new bond or additional bonds up to the ten thousand dollar 
($10,000.00) limit when he finds it necessary for the protection of the producer. 
Such bonds shall be payable to the State in favor of every contract producer or 
consignor of farm products, and shall be continued upon compliance with all the 
provisions of this article, and the faithful fulfilment of all contracts, and for the 
faithful accounting for and handling of produce by such handler, and for pay- 
ment to the producer of the net proceeds of all consignments and sales. Any 
producer claiming to be injured by the fraud, deceit or willful negligence of any 
commission merchant or contractor, or by his failure to comply with this article 
or with the terms of a written contract between such parties, may bring action on 
the bond against both principal and surety in any court of competent jurisdiction 
and may recover the damages found by the court to be caused by such acts com- 
plained of. (1941, c. 359, s. ON) 


§ 106-499. Contracts between handlers and producers; approval of 
Commissioner.—No handler shall enter into any written contract with a pro- 
ducer in North Carolina, for the production, delivery, or sale of farm products, 
until he files with the Commissioner of Agriculture a true copy of the contract 
and it is examined and approved by the Commissioner. The Commissioner may 
withhold his approval in his discretion if he is of the opinion that the contract 
is illegal or unfair to the producer, or that the contractor is insolvent or financially 
irresponsible, or if for any other cause it reasonably appears to him that the 
contract in question might defeat the purpose of this article. (1941, c. 359, s. 4.) 


§ 106-500. Additional powers of Commissioner to enforce article. 
—In order to enforce this article, the Commissioner of Agriculture, upon his 
own motion or upon the verified complaint of any producer, shall have the fol- 
lowing additional powers: 

(1) To inspect or investigate transactions for the sale or delivery of farm 
products to persons acting as handlers; to require verified reports and 
accounts of all authorized handlers; to examine books, accounts, mem- 
oranda, equipment, warehouses, storage, transportation and other fa- 
cilities, farm products and other articles connected with the business 
of the handlers; to inquire into failure or refusal of any handlers to 
accept produce under his contracts and to pay for it as agreed; 

(2) To hold hearings after due notice to interested parties and opportunity 
to all to be heard; to administer oaths, take testimony and issue sub- 
poenas ; to require witnesses to bring with them relevant books, papers, 
and other evidence; to compel testimony; to make written findings of 
fact and on the basis of these findings to issue orders in controversies 
before him, and to revoke the permits of persons disobeying the terms 
of this article or of rules, regulations, and orders made by the Board 
or the Commissioner. Any party disobeying any order or subpoena 
of the Commissioner shall be guilty of contempt, and shall be certified 
to the superior court for punishment. Any party may appeal to the 
superior court from any final order of the Commissioner : 

(3) To issue all such rules and regulations, with the approval of the Board, 
and to appoint necessary agents and to do all other lawful things nec- 
essary to carry out the purposes of this article. (1941, c. 359, s. 5.) 


§ 106-501. Violation of article or rules made misdemeanor. — Any 
person who violates the provisions of this article or the rules and regulations 
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promulgated thereunder shall be guilty of a misdemeanor, and shall be pun- 
ishable by a fine of not more than five hundred dollars ($500.00) or by impris- 


onment for not more than one year, or both. (1941, c. 359, s. 6.) 
ARTICLE 45. 
Agricultural Societies and Fairs. 
Partele state Fair. 


§ 106-502. Land set apart.—For the purpose of the operating of a State 
Fair, expositions and other projects which properly represent the agricultural, 
manufacturing, industrial and other interests of the State of North Carolina, 
there is hereby dedicated and set apart two hundred acres of land owned by the 
State or any department thereof within five miles of the State Capitol, the partic- 
ular acreage to be selected, set apart, and approved by the Governor and Coun- 
cil of the State of North Carolina. (1927, c. 209, s. 1; 1959, c. 1186, s. 1.) 


Editor's Note. — The 1959 amendment 
substituted, in the first and second lines, 
the words “operating of a State Fair, ex- 


positions and other projects which” for 
the words “holding annually of a State 
Fair and exposition which will.” 


§ 106-503. Board of Agriculture to operate fair. — The State Fair 
and other projects provided for in G. S. 106-502, shall be managed, operated and 
conducted by the Board of Agriculture established in G. S. 106-502. To that 
end, said Board of Agriculture shall, at its first meeting after the ratification of 
this section, take over said State Fair, together with all the lands, buildings, ma- 
chinery, etc., located thereon, now belonging to said State Fair and shall operate 
said State Fair and other projects with all the authority and power conferred 
upon the former board of directors, and it shall make such rules and regulations 
as it may deem necessary for the holding and conducting of said fair and other 


projects, and/or lease said fair properties so as to provide a State Fair. 


wuS60 p63 91959791186) ‘siv2.) 


Editor’s Note——The act inserting 
section repealed Public Laws 1927, c. 209, 
s. 2, providing for the management and 
operation of the fair by a board of direc- 
tors. 

The 1959 amendment inserted the words 
“and other projects” at three places in the 
section. It also substituted “G. S. 106-502” 
for “§ 106-2” in the first sentence, and 


§ 106-503.1. Board authorized 


this 


(1931, 


“operate” for “hold and conduct” in the 
second sentence. 

Section 4 of the amendatory act pro- 
vides: “All actions heretofore taken by the 
manager of the North Carolina State Fair 
in the operation of projects on the fair 
grounds at times other than the annual 
dates of the State Fair are confirmed, rati- 
fied and validated.” 


to construct and finance facilities © 


and improvements for fair.—(a) Borrowing Money and Issuing Bonds.—For 
the purpose of building, enlarging and improving the facilities on the properties 
of the State Fair, the State Board of Agriculture is hereby empowered and au- 
thorized to borrow a sum of money not to exceed one hundred thousand dollars 
($100,000.00), and to issue revenue bonds therefor, payable in series at such 
time or times and bearing such rate of interest as may be fixed by the Governor 
and Council of State: Provided, that no part of the payments of the principal or 
interest charges on said loan shall be made out of the general revenue of the State 
of North Carolina, and the credit of the State of North Carolina and the State 
Department of Agriculture or the agricultural fund, other than the revenue of 
the State Fair funds, shall not be pledged either directly or indirectly for the 
payment of said principal or interest charges. The receipts, funds, and any other 
State Fair assets may be pledged as security for the payment of any bonds that 
may be issued. 

(b) Contracts and Leases; Pledge of Gate Receipts, ete——For the further pur- 
pose of acquiring, constructing, operating and financing said properties and facili- 
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ties on the North Carolina State Fair grounds, the Board of Agriculture may 
enter into such agreements, contracts and leases as may be necessary for the pur- 
pose of this section, and may pledge, appropriate, and pay such sums out of the 
gate receipts or other revenues coming to the State Board of Agriculture from 
the operation of any facilities of the State Fair as may be required to secure, re- 
pay, or meet the principal and interest charges on the loan herein authorized. 

(c) Gifts and Endowments——The State Board of Agriculture may receive gifts 
and endowments, whether real estate, moneys, goods or chattels, given or be- 
stowed upon or conveyed to them for the benefit of the State Fair, and the same 
shall be administered in accordance with the requirements of the donors. (1945, 
Gs LOO 51959, ceo eer 32) 

Editor’s Note. — The 1959 amendment Fair grounds” for the words “for the 
substituted, in line three of subsection (b) North Carolina State Fair’. 
the words “on the North Carolina State 


§ 106-504. Lands dedicated by State may be repossessed at will of 
General Assembly. Any lands which may be dedicated and set apart under 
the provisions of this article may be taken possession of and repossessed by the 
State of North Carolina, at the will of the General Assembly. (1927, c. 209, s. 
4(a).) 





Part 2. County Societies. 


§ 106-505. Incorporation; powers and term of existence.—Any num- 
ber of resident persons, not less than ten, may associate together in any county, 
under written articles of association, subscribed by the members thereof, and 
specifying the object of the association to encourage and promote agriculture, 
domestic manufactures, and the mechanic arts, under such name and style as 
they may choose, subject to any other applicable provisions of law, and thereby 
become a body corporate with all the powers incident to such a body, and may 
take and hold such property, both real and personal, as may be needful to pro- 
mote the objects of their association. 

Whenever any such association is formed subsequent to April 1, 1949, a copy 
of the articles of incorporation shall be filed with the Secretary of State, to- 
gether with any other information the Secretary of State may require. A fee 
of ten dollars ($10.00) shall be paid to the Secretary of State when such articles 
are filed. Upon receipt of such articles in proper form, and such other informa- 
tion as may be required, and the filing fee, the Secretary of State shall issue a 
charter of incorporation. 

The corporate existence shall continue as long as there are ten members, dur- 
ing the will and pleasure of the General Avskenibly: 0) G18520GAZ,.S5) 02 13 oR: 
oe c. 2, ss. 6, 7; Code, s. 2220; Rev., ss. 3868, 3869; C. S., s. 4941; 1949, c. 

ZS Ae. ) 


Cross Reference.—As to power of board applicable provisions of law” in line six 


of county commissioners to promote farm- of the first paragraph and struck out of 

ers’ cooperative demonstration work, see § _ said paragraph the words “not exceeding 

153-9, paragraph 35. ten thousand dollars in value.” The amend- 
Editor’s Note. — The 1949 amendment ment also inserted the second paragraph. 


inserted the words “subject to any other 


§ 106-506. Organization; officers; new members.—Such society shall 
be organized by the appointment of a president, two vice-presidents, a secretary 
and treasurer, and such other officers as they may deem proper, who shall there- 
after be chosen annually, and hold their places until others shall be appointed. 
And the society may from time to time, on such conditions as may be prescribed, 
receive other members of the Col DOLABOL yt IZ, Cat 2s Sie eles. te ids 7 - 
Code, s. 2221; Rev., s. 3869: C. S., s. 4942.) 


§ 106-507. Exhibits exempt from State and county taxes. — Any 
society or association organized under the provisions of this chapter, desiring to 
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be exempted from the payment of State, county, and city license taxes on its ex- 
hibits, shows, attractions, and amusements, shall each year, not later than sixty 
(60) days prior to the opening date of its fair, file an application with the Com- 
missioner of Revenue for a permit to operate without the payment of said tax; 
said application shall state the various types of exhibits and amusements for which 
the exemption is asked, and also the date and place they are to be exhibited. The 
Commissioner of Revenue shall immediately refer said application to the Commis- 
sioner of Agriculture for approval or rejection. If the application is approved by 
said Commissioner of Agriculture, the Commissioner of Revenue shall issue a per- 
mit to said society or association authorizing it to exhibit within its fair grounds 
and during the period of its fair, without the payment of any State, county, or city 
license tax, all exhibits, shows, attractions, and amusements as were approved. 
Provided, however, that the Commissioner of Revenue shall have the right to 
cancel said permit at any time upon the recommendation of said Commissioner of 
Agriculture. Any society or association failing to so obtain a permit from the 
Commissioner of Revenue or having its permit canceled shall pay the same State, 
county, and city license taxes as may be fixed by law for all other persons or cor- 
porations exhibiting for profit within the State shows, carnivals, or other attrac- 
tions? ~ (1905, S13 S62 Revs. 3871" Cr 5., 6474 1955, Ceo Lo UAr Loe 
Co p29 6502s) 

Editor’s Note.—Prior to the 1949 amend- now vested in the Commissioner of Agri- 
ment a committee exercised the authority culture. 


§ 106-508. Funds to be used in paying premiums.—All moneys so sub- 
scribed, as well as that received from the State treasury as herein provided, shall 
after paying the necessary incidental expenses of such society, be annually paid 
for premiums awarded by such societies, in such sums and in such way and man- 
ner as they severally, under their bylaws, rules and regulations, shall direct, on 
such live animals, articles of production, and agricultural implements and tools, 
domestic manufacturers, mechanical implements, tools and productions as are of 
the growth and manufacture of the county or region, and also such experiments, 
discoveries, or attainments in scientific or practical agriculture as are made within 
the county or region wherein such societies are respectively organized. (1852, c. 
2°8a7* RG © Z, S359" Codes) 2225 Revs ese 0010 fet St 44 aL oe 
O20, Seca) 

Editor’s Note. — The 1949 amendment 
inserted the words “or region” after the 
word “county” at two places in the section. 


§ 106-509. Annual statements to State Treasurer.—Each agricultural 
society entitled to receive money from the State Treasurer shall, through its treas- 
urer, transmit to the Treasurer of the State, in the month of December or before, a 
statement showing the money received from the State, the amount received from 
the members of the society for the preceding year, the expenditures of all such 
sums, and the number of the members of such society. (1852, c. 2, s.8; R. C., ¢. 
2, s. 10; Code, s. 2224; Rev., s. 3874; C. S., s. 4946.) 


§ 106-510. Publication of statements required. — Each agricultural 
society receiving money from the State under this chapter shall, in each year, pub- 
lish at its own expense a full statement of its experiments and improvements, and 
reports of its committees, in at least one newspaper in the State; and evidence that 
the requirements of this chapter have been complied with shall be furnished to the 
State Treasurer before he shall pay to such society the sum of fifty dollars for the 
benefit of such society for the next year. (1852, c. 2, s.9; R. C., c. 2, s. 11; Code, 
B2220; REV, Ss, 3O/DF Cy Sais ae) 


§ 106-511. Records to be kept; may be read in evidence.—The secre- 
tary of such society shall keep a fair record of its proceedings in a book provided 
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for that purpose, which may be read in evidence in suits wherein the corporation 
may bea party. (1852, c. 2,s.5;R.C., c. 2, s. 12; Code, s. 2226% Revi, 5: 38/6; 
C. S., s. 4948.) 

Part 3. Protection and Regulation of Fairs. 


§ 106-512. Lien against licensees’ property to secure charge.—All 
agricultural fairs which shall grant any privilege, license, or concession to any per- 
son, persons, firm, or corporation for vending wares or merchandise within any 
fair grounds, or which shall rent any ground space for carrying on any kind of 
business in such fair grounds, either upon stipulated price or for a certain per cent 
of the receipts taken in by such person, persons, firm, or corporation, shall have 
the right to retain possession of and shall have a lien upon any or all the goods, 
wares, fixtures, and merchandise or other property of such person, persons, firm, 
or corporation until all charges for privileges, licenses, or concessions are paid, or 
until their contract is fully complied with. (1915, c. 242, s. |i Creer ea STO) 


§ 106-513. Notice of sale to owner.—Written notice of such sale shall 
be served on the owner of such goods, wares, merchandise, or fixtures or other 
property ten days before such sale, if he or it be a resident of the State, but if a 
nonresident of the State, or his or its residence be unknown, the publication of such 
notice for ten days at the courthouse door and three other public places in the 
county shall be sufficient service of the same. (1915, c. 242, s.2;C.S.,s. 4951.) 


§ 106-514. Unlawful entry on grounds a misdemeanor.—If any person, 
after having been expelled from the fair grounds of any agricultural or horticul- 
tural society, shall offer to enter the same again without permission from such 
society; or if any person shall break over the enclosing structure of said fair 
grounds and enter the same, or shall enter the enclosure of said fair grounds by 
means of climbing over, under or through the enclosing structure surrounding 
the same, or shall enter the enclosure through the gates without the permission of 
its gatekeeper or the proper officer of said fair association, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not more than fifty dollars or 
imprisoned not more than thirty days. (1870-1, c. 184, s. 3; Code, s. 2795; 1901, 
Bas ehev © S00); Cro ase 4052) ) 


§ 106-515. Assisting unlawful entry on grounds a misdemeanor.—It 
shall be unlawful for any person or persons to assist any other person or persons 
to enter upon the grounds of any fair association when an admission fee is charged, 
by assisting such other person or persons to climb over or go under the fence or 
by pulling off a plank or to enter the enclosed grounds by any trick or device or 
by passing out a ticket or a pass or in any other way. Any violation of this sec- 
tion shall be a misdemeanor and punishable by a fine not exceeding twenty dollars 
or imprisonment not exceeding ten days. (1915, c. 242, ss. 3, 4:C. S., s. 4953.) 


§ 106-516. Vendors and exhibitors near fairs to pay license.—Every 
person, firm, officer, or agent of any corporation who shall temporarily expose for 
sale any goods, wares, foods, soft drinks, ice cream, fruits, novelties, or any other 
kind of merchandise, or who shall operate any merry-go-round, Ferris wheel, or 
any other device for public amusement, within one fourth of a mile of any agri- 
cultural fair during such fair, shall pay a tax of one hundred dollars in each 
county in which he shall carry on such business, whether as a principal or agent: 
Provided, this section shall not apply to any business established sixty days prior 
to the beginning of such fair. le recreate eto Ct oa)8. 4054.) 


§ 106-516.1. Carnivals and similar amusements not to operate 
without permit.—Every person, firm, or corporation engaged in the business 
of a carnival company or a show of like kind, including menageries, merry-go- 
rounds, Ferris wheels, riding devices and similar amusements and enterprises 
operated and conducted for profit, shall, prior to exhibiting in any county annually 
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staging an agricultural fair, apply to the sheriff of the county in which the exhibit 
is to be held for a permit to exhibit. The sheriff of the county shall issue a per- 
mit without charge; provided, however, that no permit shall be issued if he shall 
find the requested exhibition date is less than thirty days prior to a regularly ad- 
vertised agricultural fair and so in conflict with G. S. 105-39. Exhibition without 
a permit from the sheriff of the county in which the exhibition is to be held shall 
constitute a misdemeanor and be punished by a fine or imprisonment, or both, 
in the discretion of the court: Provided, that nothing contained in this section 
shall prevent veterans’ organizations and posts chartered by Congress or organized 
and operated on a State-wide or nation-wide basis from holding fairs or tobacco 
festivals on any dates which they may select if such fairs or festivals have hereto- 
fore been held as annual events. (1953, c. 854.) 
Local Modification.—Franklin: 1953, c. 
854; Greene: 1957, c. 738. 


§ 106-517. Application for license to county commissioners.—[ very 
such person mentioned in § 106-516 shall apply in advance for a license to the 
board of county commissioners of the county in which he proposes to peddle, sell, 
or operate, and the board of county commissioners may in their discretion issue 
license upon the payment of the tax to the sheriff, which shall expire at the end 
of twelve months from its date. (1915, c. 242, s. 6; C. S., s. 4955.) 


§ 106-518. Unlicensed vending, etc., near fairs a misdemeanor.— 
Any person violating the provisions of §§ 106-516 and 106-517 shall be guilty of a 
misdemeanor, punishable by a fine not to exceed fifty dollars or imprisonment not 
to exceed thirty days, at the discretion of the court. (AOVS TF E)24 2) Se AG, ais. 
4956. ) 


§ 106-519. Commissioners may refuse to license shows within five 
miles.—The county commissioners of any county in North Carolina in which 
there is a regularly organized agricultural fair may refuse to allow any circus, 
menagerie, wild west show, dog and pony show, or carnival show, to exhibit with- 
in five miles of such fair from its beginning to its ending: Provided, that notice is 
given the sheriff by the commissioners of said county not to issue such license to 
said entertainments sixty days prior to the date of such exhibition. (1913, c. 


Los canis klxS)3 5049575) 


§ 106-520. Local aid to agricultural, animal, and poultry exhibits. 
—Any city, town, or county may appropriate not to exceed one hundred dollars 
to aid any agricultural, animal, or poultry exhibition held within such city, town, 
or county: (1919, c. 135; C.S., s. 4958.) 

Local Modification. — Craven: 1955, c. 1955, c. 1125; city of Rocky Mount: 1953, 
607, amended by 1957, c. 886; Edgecombe c. 273. 
and Nash: 1953, c. 273; city of New Bern: 


Part 4. Supervision of Fairs. 


§ 106-520.1. Definition.—As used in this article, the word “fair” means 
a bona fide exhibition designed, arranged and operated to promote, encourage and 
improve agriculture, horticulture, livestock, poultry, dairy products, mechanical 
fabrics, domestic economy, and 4-H Club and Future Farmers of America activi- 
ties, by offering premiums and awards for the best exhibits thereof or with respect 
thereto. (1949, c. 829, s. 1.) 


§ 106-520.2. Use of “‘fair’’ in name of exhibition.—lIt shall be unlaw- 
ful for any person, firm, corporation, association, club, or other group of persons 
to use the word “fair” in connection with any exhibition, circus, show, or other 
variety of exhibition unless such exhibition is a fair within the meaning of G. S. 


106-520.1. (1949, c. 829, s. 1.) 
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§ 106-520.3. Commissioner of Agriculture to regulate.—The Com- 
missioner of Agriculture, with the advice and approval of the State Board of Ag- 
riculture, is hereby authorized, empowered and directed to make rules and regu- 
lations with respect to classification, operation and licensing of fairs, so as to 
insure that such fairs shall conform to the definition set out in CG. S. 106-520.1, 
and shall best promote the purposes of fairs as set out in such definition. Every 
fair, and every exhibition using the word “fair” in its name, except fairs classified 
by the Commissioner of Agriculture as noncommercial community fairs, must 
comply with the standards, rules and regulations set up and promulgated by the 
Commissioner of Agriculture, and must secure a license from the Commissioner 
ot Agriculture before such exhibition or fair is staged or operated. No license 
shall be issued for any such exhibition or fair unless it meets the standards and 
complies with the rules and regulations of the Commissioner of Agriculture with 
respect thereto. (1949, c. 829, s, te) 


§ 106-520.4, Local supervision of fairs.—No county or regional fairs 
shall be licensed to be held unless such fair is operated under supervision of a local 
board of directors who shall employ appropriate managers, who shall be respon- 
sible for the conduct of such fair, and otherwise comply with the standards, rules 
and regulations promulgated by the Commissioner of Agriculture. The Commis- 





§ 106-520.5. Reports. Every fair shall make such reports to the Com- 
missioner of Agriculture, as said Commissioner may require. (1949, c, 829, s. 


1.) 


§ 106-520.6. Premiums and premium lists supplemented.—The State 
Board of Agriculture may supplement premiums and premium lists for county 
and regional fairs and the North Carolina State Fair, and improve and expand the 
facilities for exhibits at the North Carolina State Fair, at any time or times, out 
of any funds which may be available for such purposes. (1949, c. 829, s. 1.) 


§ 106-520.7. Violations made misdemeanor.—Any person who violates 
any provision of G. S. 106-520.1 through G. S. 106-520.6 is guilty of a misde- 
meanor punishable by a fine or imprisonment in the discretion of the court, (1949, 
Ces, Srl.) 


ARTICLE 46, 
Erosion Equipment. 


§ 106-521. Counties authorized to provide farmers with erosion 
equipment.—The county commissioners in the several counties of the State are 
hereby authorized and empowered to purchase the necessary equipment to be used 
as provided in this article by farmers in the cultivation of their lands in such man- 
ner as may best tend to prevent erosion; and they are authorized to put such 
equipment as they deem necessary for the purpose in the hands of farmers who 
may apply for the same, either by way of resale to the said farmers, or upon a 
rental basis, or by guarantee, as may in their judgment be deemed best, of the 
purchase price of the said equipment directly solid to the said farmers. (1935, c. 
iz zerks) 

Local Modification.— Granville: 1953, c. 
1240, 


§ 106-522. Application for assistance.—Any person or persons, corpo- 
ration or concern, engaged in the cultivation of a farm or farms in this State may 
apply to the county commissioners for assistance under this article, stating in the 
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said application as nearly as may be the size or area of the cultivated lands, its con- 
dition, the kind of soil, the amount of erosion, if any, the topography of the farm, 
its present manner of drainage and the kinds of crops usually cultivated thereon. 
It shall also state what means have been used heretofore, if any, to prevent soil 
erosion, and specifically the extent to which erosion now exists upon the premises. 
At any time subsequent to the said application, if relief is extended to him, he 
shall, when so requested by the said county commissioners or any other person 
delegated by them to receive the information, make detailed reports as to the con- 
dition of his said cultivated lands, the extent to which provision has been made 
thereon to prevent soil erosion, with the results of same. ‘There shall also be 
stated in the said application the kind and quantity of equipment which, in the 
judgment of the applicant, is necessary for use upon his farm. (1935, c. 172, 
SMES) 


§ 106-523. Investigation and extending relief.—Upon the filing of 
such application the county commissioners shall cause due investigation to be 
made with reference thereto, and for their guidance; shall fully consider the same 
and if, in their opinion, the relief asked for should be extended, they shall there- 
upon proceed to supply or have supplied such equipment as in their judgment may 
be necessary under the circumstances, as provided in this article. (1935, c. 172, 


Spas) 


§ 106-524. Purchase of equipment and furnishing to farmers; notes 
and security from applicants; rental contracts; guarantee of payment.— 
The county commissioners are authorized and empowered to purchase the equip- 
ment by them deemed to be necessary and supply the applicant therewith, upon 
such terms and conditions of purchase, rental or repayment as may be deemed by 
them just and proper, and which will save the county from loss in the matter. To 
that end, they are authorized to accept from the applicant such notes and security, 
if any by them are deemed necessary, or shall make with them such rental con- 
tracts as may be reasonably prudent and safe in the premises. They are further 
authorized and empowered, when in their judgment it may be deemed advisable, 
to guarantee the payment to the seller, for such equipment as may be directly pur- 
chased by the applicant for the use aforesaid: Provided, however, that the pur- 
chase of the said equipment has been previously approved by the county commis- 
sioners. (1935, c. 172, s. 4.) . 


106-525. Guarantee of payment where equipment purchased by 
federal agencies.—Where the said equipment may be purchased by any federal 
agency and by it furnished to any person, persons, firm or corporation engaged 
in the actual cultivation of the soil, the county commissioners are authorized, 
under such terms and conditions as to them may seem advisable, and as shall con- 
serve the public interest and be just and proper to the county, to guarantee the 
payment of the purchase price of such equipment in full or the interest upon the 
obligations made in their purchase, and may do so in full or in part. (1935, c. 172, 


S75:) 


§ 106-526. Expense of counties extending relief made lien on prem- 
ises of applicant.—In the event the county commissioners shall extend any re- 
lief under this article, to the extent of the money furnished or the obligation of 
the county with respect thereto, the same shall be a lien upon the premises, lands 
and tenements of the owner and applicant for such relief, securing the repayment 
of the funds furnished by the county and securing the county against any loss by 
reason of its obligation in any respect, the said lien to be foreclosed in all respects 
as provided in the law for deeds of trust or real estate mortgages: Provided, how- 
ever, that in case the county itself has entered into an obligation in order to ex- 
tend to any persons herein named the relief provided in this article, the county 
shall not be postponed in its relief until loss is actually incurred by it, but may 
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proceed in accordance with the contract and agreement made with the applicant 
for relief, and when the obligations of the county in any respect are due: Pro- 
vided, further, that the lien created by this section shall not be effective as against 
innocent purchasers for value unless and until notice of such lien shall be docketed 
in the office of the clerk of the superior court of the county in which the land lies 
in the manner and form provided by law for perfecting laborer’s or mechanic’s 
liens against real property. (1935, c. 172, s. 6.) 


§ 106-527. Counties excepted.—This article shall not apply to the coun- 
ties of Alexander, Alleghany, Ashe, Avery, Bladen, Buncombe, Camden, Colum- 
bus, Cumberland, Davie, Gates, Haywood, Hyde, Jackson, Lincoln, Macon, Madi- 
son, Moore, New Hanover, Pamlico, Pasquotank, Rutherford, Sampson, Tran- 
sylvania, Washington, Watauga, Wilkes, and Yadkin. C1035 cru aesa7 ° 1935/7, 
Oa Ay 

Editor’s Note. — The 1937 amendment 
struck out “Union” from the list of ex- 
cepted counties, 


ARTICLE 47. 
State Marketing Authority. 


§ 106-528. State policy and purpose of article.—It is declared to be 
the policy of the State of North Carolina and the purpose of this article to pro- 
mote, encourage and develop the orderly and efficient marketing of products of 
the home, farm, sea and forest; to establish, maintain, supervise and control, with 
the cooperation of counties, cities and towns, centrally located markets for the sale 
and distribution of such products, so as to promote a steady flow of commodities, 
properly graded and labelled, into the channels of trade at the time and place to 
enable the producer to get the market price and the consumer to get a product in 
keeping with the price paid. (1941, c. 39, s. 1.) 


§ 106-529. State Marketing Authority created; members and oifi- 
cers; commodity advisers; meetings and expenses.—To secure these 
aims, there is hereby created an incorporated public agency of the State, to be 
known as the State Marketing Authority, hereinafter referred to as the “Author- 
ity.” It shall consist of the members of the State Board of Agriculture, and the 
Commissioner of Agriculture shall be the chairman. They shall perform the du- 
ties and exercise the powers herein set out as a part of their official duties as 
members of the Board of Agriculture. The Governor shall appoint from time to 
time commodity advisers to plan with the Authority the programs undertaken in 
their respective communities. The Authority shall elect and prescribe the duties 
of a secretary-treasurer, who shall not be a member of the Authority. He shall 
give bond in such amount as the Authority shall determine in some reliable surety 
company doing business in North Carolina, and the Authority shall pay the pre- 
miums. The Authority shall meet in regular session annually at a fixed place and 
date, and shall meet in special session at such other times and places as the chair- 
man may request. The members shall receive no salary, but shall receive actual 
expenses plus seven dollars per day for actual time spent in performing their 
duties. (1941, c. 39, s. 2.) 


§ 106-530. Powers of Authority.—The Authority shall have the follow- 
ing powers: 

(1) To sue and be sued in its corporate name in any court or before any ad- 
ministrative agency of the State or of the United States, and to enter 
into agreements with the United States Department of Agriculture or 
any other legally constituted State or federal agency, or with any 
county, city or town in the furtherance of the purposes of this article. 

(2) To plan, build, construct, or cause to be built or constructed, or to pur- 
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chase, lease or acquire the use of any warehouses or other facilities 
that may be necessary for the successful operation by the Authority of 
wholesale markets for products of the home, farm, sea and forest at 
chosen points in North Carolina. The Authority may make such 
contracts as may be needed for these purposes. In no case shall the 
Authority be responsible for any rent except from the income of the 
market in excess of other operating expenses. ‘The Authority may 
select and employ for each market capable managers, who shall be 
familiar with the problems of the grower and the distributor, and of 
the marketing of farm products, and who shall have the business 
ability and training to operate a market and to plan for its proper 
development and growth in order best to serve the interests of pro- 
ducers, distributors, consumers in the area, and the general public. 
The managers may employ assistants and agents with the approval 
of the Authority. The Authority may make such regulations as will 
promote the policy of this article, as to the manner in which the 


markets shall be operated, the business conducted, and stalls sublet to 
dealers. 


(3) To fix the terms upon which individual, co-operative or corporate whole- 


sale merchants, warehouses or warehousemen may place their facili- 
ties or services under the supervision and regulation of the Authority. 
The Authority may extend to any such wholesale merchants, ware- 
houses or warehousemen marketing benefits in the form of inspection, 
market informational and news service and may make regulations as 
to the operation of such facilities or services and as to forms, reports, 
handling, grades, weights, packages, labels, and other standards for 


the products handled by such merchants, warehouses or warehouse- 
men. 


(4) To fix rentals and charges for each type of service or facility in the mar- 


kets under its control, taking into consideration the cost of such fa- 
cility or service, the interest and amortization period required, a 
proper relationship between types of operators in the market, cost of 
operation, and the need for reasonable reserves for repairs, deprecia- 
tion, expansion, and similar items. These rentals and charges shall 
not bring any profit to any agency over and above the costs of op- 
eration, necessary reserves, and debt service. 


(5) To issue permits to itinerant dealers in intrastate commerce, who ex- 


press a willingness to come under the program of the State Marketing 
Authority. Such permits shall enable the holders to solicit orders and 
to buy and sell produce under the rules and regulations of the Au- 
thority and in conformance with §§ 106-185 to 106-196 and not in- 
consistent with the United States Perishable Agricultural Commodi- 
ties Act, one thousand nine hundred and thirty (46 Stat. 531). 


(6) To issue bonds and other securities to obtain funds to acquire, construct, 


and equip warehouses to be used in carrying out the purposes of this 
article. ‘The bonds shall be entitled “North Carolina Marketing Au- 
thority Bonds” and shall be issued in such form and denominations 
and shall mature at such time or times, not exceeding thirty years 
after their date, and shall bear such interest, not exceeding five per 
cent per annum, payable either annually or semiannually, as the Au- 
thority shall determine. They shall be signed by the chairman of the 
Authority, and the corporate seal affixed or impressed upon each bond 
and attested by the secretary-treasurer of the Authority. The coupons 
shall bear the facsimile signature of the chairman officiating when the 
bonds are issued. Any issue of these bonds and notes may be sold 
publicly, or at private sale for not less than par to the Reconstruction 
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Finance Corporation or other State or federal agency or may be given 
in exchange to any county, city, town or individual for the lease or 
purchase of property to be used by the Authority. To secure such 
indebtedness, the Authority may give mortgages or deeds of trust, 
executed in the same manner as the bonds, on the property purchased 
or acquired, and may pledge the revenues from the markets in excess. 
of operating expenses, interest and insurance: Provided, that each 
market shall be operated on a separate financial basis, and only such 
revenues and properties of each separate market shall be liable for 
the obligations of that market. No obligations incurred by the Au- 
thority shall be obligations of the State of North Carolina or any of 
its political subdivisions, or a burden on the taxpayers of the State 
or any political subdivision. This does not prevent the State or any 
of its agencies, departments or institutions, or any private or public 
agency from making a contribution to the Authority, in money or 
services or otherwise. 

Bonds and notes issued under this article shall be exempt from all 
State, county or municipal taxes or assessments of any kind; the in- 
terest shall not be taxable as income, nor shall the notes, bonds, nor 
coupons be taxable as part of the surplus of any bank, trust company 
or other corporation. 

Any resolution or resolutions authorizing any bonds shall contain 
provisions which shall be a part of the contract with the holders of 
the bonds, as to: 

a. Pledging the fees, rentals, charges, dues, tolls, and inspection 
and sales fees, and other revenues to secure payment of the 
bonds ; 

b. The rates of the fees or tolls to be charged for the use of the fa- 
cilities of the warehouse or warehouses, and the use and dis- 
position of the revenues from its operation; 

c. The setting aside of reserves or working funds, and the regula- 
tion and disposition thereof ; 

d. Limitations on the purposes to which the proceeds of sale of any 
issue of bonds may be applied; 

e. Limitations on the issuance of additional bonds; and 

f. The procedure, if any, by which the terms of any contract with 
bondholders may be amended or abrogated, the amount of 
bonds the holders of which must consent thereto, and the man- 
ner in which such consent may be given. 

(7) To accept grants in aid or free work. 

(8) To adopt, use and alter a corporate seal. 

(9) To dispossess tenants for nonpayment of rent and for failure to abide by 
the regulations of the Authority. 

(10) To hire necessary agents, engineers, and attorneys, and to do all things 


necessary to carry out the powers granted by this article. (1941, c. 
OP s.0) 


§ 106-531. Discrimination prohibited; restriction on use of funds. 
—The Authority shall not permit: 

(1) Any discrimination against the sale, on any of the markets under their 
control, of any farm product because of type of operator or area of 
production. 

(2) The use of any of its funds for any purpose other than for the support, 
necessary expansion, and operation of this State marketing system, or 
the use of any of its funds to establish any retail market or to build or 
furnish more than one market in any town. (1941, c. 39, s. 4.) 
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§ 106-532. Fiscal year; annual report to Governor.—The Authority 
shall operate on a fiscal year, which shall be from July first to June thirtieth. The 
Commissioner of Agriculture shall file an annual report with the Governor con- 
taining a statement of receipts and disbursements and the purposes of such dis- 
bursements, and a complete statement of the financial condition of the Authority, 
and an account of its activities for the year. (1941, c. 39, s. 5.) 


§ 106-533. Application of revenues from operation of warehouses. 
—All rentals and charges, fees, tolls, storage and sales commissions and revenues 
of any sort from operation of each warehouse shall be applied to the payment of 
the cost of operating and administering the warehouse and market facilities in- 
cluding interest on bonds and other evidences of indebtedness issued therefor, 
and the cost of insurance against loss by injury to persons or property, and the 
balance shall be paid to the secretary-treasurer of the Authority and be used to 
provide a sinking fund to pay at or before maturity all bonds and notes and other 
evidences of indebtedness incurred for and on behalf of the building, constructing, 
maintaining and operating of each warehouse. A separate sinking fund account 
shall be kept for each market, and no market shall be liable for the obligations of 
any other market. (1941, c. 39, s. 6.) 


§ 106-534. Exemption from taxes and assessments.—The Authority 
shall be regarded as performing an essential governmental function in construct- 
ing, operating or maintaining these markets, and shall be required to pay no 
taxes or assessments on any property acquired or used by it for the purposes 
herein set out. (1941, c. 39, s. 7.) 


ARTICLE 48. 
Relief of Potato Farmers. 


§ 106-535. Guaranty of minimum price to growers of Irish potatoes 
under share planting system.—From and after March 15, 1941, every per- 
son, firm, association or corporation engaged in the practice of supplying growers 
of Irish potatoes in this State with seed potatoes and fertilizer and other supplies 
for the purpose of growing a crop of Irish potatoes under the system commonly 
known as the share planting system and who enter into a contract with such 
grower and/or growers on or before planting them to furnish such grower with 
seed potatoes, fertilizer or other necessary supplies, or to perform services in 
connection with the gathering of such crop and marketing the same, shall at the 
time of entering into such contract, agree in writing, with such grower that he or 
it will guarantee that the grower shall receive at the time such potatoes are 
marketed an amount of not less than ten dollars ($10.00) for each bag of seed 
potatoes planted by the grower or growers from such person, firm, association or 
corporation who, under the agreement, furnished such seed potatoes and other 
supplies to the grower or growers thereof. (1941, c. 354, s. 1.) 

Local Modification. — Bladen, Durham, ingham, Sampson and Union: 1941, c. 354, 
Greene, Lenoir, Pender, Randolph, Rock-  s. 5. 


§ 106-536. Additional net profits due grower not affected.—The 
minimum amount to be paid the grower by those furnishing said supplies under 
the terms of this article shall in nowise affect any additional net profit due the 
grower, should any such additional profits be shown. (1941, c. 354, s. 2.) 


§ 106-537. Minimum payments only compensation for labor and 
use of equipment, land, etc.—The payment of the stipulated ten dollars 
($10.00) per bag of said seed potatoes furnished said grower or growers by any 
firm, person, association or corporation shall be compensation only for labor and 
work done and for the use of any animal or machine and equipment used or fur- 
nished by said grower or growers, and also use of land in growing said potato 
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crop, and this amount shall be paid to said grower from returns from said crops 
so produced ; and the said ten dollars ($10.00) shall not be computed as any part 
of any other expenses furnished by said person, firm, association or corporation 
furnishing other materials or supplies for the purpose of said share planting. 
94 1a 354, 3: 3H 


§ 106-538. Time of payments; article not applicable to landlord- 
tenant contracts.—The said sum of ten dollars ($10.00) per bag of seed po- 
tatoes shall be paid to said grower or growers by said firm, person, association 
or corporation as herein provided, for share planting of potatoes, not later than 
thirty (30) days after the delivery of last potatoes grown under the share plant- 
ing contract existing between said grower or growers and the said person, firm, 
association or corporation: Provided, that nothing in this article shall apply to 
contracts entered into between landowners and their respective tenants. (1941, c. 
354, s. 4.) 

ARTICLE 49, 


Poultry. 


§ 106-539. National poultry improvement plan.—In order to promote 
the poultry industry of the State, the Department of Agriculture is hereby au- 
thorized to co-operate with the United States Department of Agriculture in the 
operation of the national poultry improvement plan. (1945, c. 616, s. 1.) 


§ 106-540. Rules and regulations.—The State Board of Agriculture is 
hereby authorized to make such regulations as may be necessary, after public 
hearing following due public notice, to carry out the provisions of said national 
poultry improvement plan and to promulgate regulations setting up minimum 
standards for the operation of public hatcheries and to regulate chick dealers and 
jobbers and to provide standards and to regulate the shipping into this State of 
baby chicks, turkey poults, and hatching eggs and for the control and eradication 
of contagious and infectious diseases of poultry. (1945, c. 616, s. 2.) 


§ 106-541. Definitions.—For the purpose of this article, a public hatchery 
shall be defined as any establishment that artificially hatches and sells or offers 
for sale to the public baby chicks or the young of any domestic fowl under six 
weeks of age, or hatching eggs, or that does custom hatching. A chick dealer or 
jobber shall mean any person, firm or corporation that buys baby chicks or turkey 
poults and sells or offers same for sale. The terms “mixed chicks” or “assorted 
chicks” shall mean chicks of two or more distinct breeds. The term “crossbred 
chicks” shall mean chicks produced from eggs from purebred females of a distinct 
breed mated to a purebred male of distinct breed. (1945; ci 616,543.) 


§ 106-542. Hatcheries and chick dealers to obtain permit to op- 
erate.—No person, firm or corporation shall operate a public hatchery and no 
chick dealer or jobber shall operate within this State without first obtaining a 
permit from the Department of Agriculture to so operate. Said permit may be 
cancelled for violation of this article or the regulations promulgated thereunder. 
Any person who is refused a permit or whose permit is revoked may appeal with- 
in thirty (30) days of such refusal or revocation to any court of competent juris- 


diction. (1945, c. 616, s. 4.) 


§ 106-543. Requirements of national poultry improvement plan 
must be met.—All baby chicks, turkey poults and hatching eggs sold or offered 
for sale shall originate in flocks that meet the requirements of the national poultry 
improvement plan as administered by the North Carolina Department of Agri- 
culture and regulations issued by authority of this article for the control of 
pullorum disease: Provided, that nothing in this article shall require any hatchery 
to adopt the national poultry improvement plan. (1945, c. 616, s. 5.) 
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§ 106-544. Shipments from out of State.—All baby chicks, turkey 
poults and hatching eggs shipped or otherwise brought into this State shall origi- 
nate in flocks that meet the minimum requirements of pullorum disease control 
provided for in this article and the regulations issued by authority of this article 
and shall be accompanied by a certificate approved by the official state agency or 
the livestock sanitary officials of the state of origin, certifying same. (1945, c. 


616, s. 6.) 


§ 106-545. False advertising.—No public hatchery, chick dealer or job- 
‘ber shall use false or misleading advertising in the sale of their products. (1945, 


<A G10; 8.072) 


§ 106-546. Notice describing grade of chicks to be posted.—All 
hatcheries, chick dealers and jobbers offering chicks for sale to the public shall 
post in a conspicuous manner in their place of business a poster furnished by the 
Department of Agriculture describing the grade of chicks approved by the De- 
partment of Agriculture. (1945, c. 616, s. 8.) 


§ 106-547. Records to be kept.—Every public hatchery, chick dealer or 
jobber shall keep such records of operation as the regulations of the Department 
of Agriculture may require for the proper inspection of said hatchery, dealer or 
jobber. (1945, c. 616, s. 9.) 


§ 106-548. Fees.—For the purpose of carrying out the provisions of this 
article and the regulations issued thereunder, the Department of Agriculture is 
authorized to collect annually from every public hatchery a fee not to exceed ten 
dollars ($10.00) where the egg capacity is not more than fifty thousand (50,000) 
eggs; twenty dollars ($20.00) where the egg capacity is fifty thousand and one 
(50,001) to one hundred thousand (100,000) eggs; and thirty dollars ($30.00) 
where the egg capacity is over one hundred thousand (100,000). Chick dealers 
and jobbers shall pay a fee of three dollars ($3.00) annually, said fees to be 
used for the enforcement of this article. ‘The minimum fee for any flock tested 
shall be five dollars ($5.00) for one hundred birds or less and shall apply also 
to flocks that are dropped due to heavy infection or other causes. The fee for the 
first test shall be four cents (4c) per bird with a charge of two cents (2c) per 
bird for the second test and one cent (1c) per bird for all subsequent tests, during 
the same season. (1945, c. 616, s. 10.) 


§ 106-549. Violation a misdemeanor.—Any person, firm or corporation 
who shall willfully violate any provision of this article or any rule or regulation 
duly established by authority of this article shall be guilty of a misdemeanor. 
(1945, c. 616, s. 11.) 

ARTICLE 49A. 


Voluntary Inspection of Poultry. 


§ 106-549.1. Short title.—This article shall be known as the “North 
Carolina Voluntary Inspection of Poultry Law.” (1955, c. 1233, s. 1.) 


§ 106-549.2. Definitions. — The following words, terms, and phrases 
shall be construed for the purpose of this article as follows: 
(1) “Commissioner” means Commissioner of Agriculture of North Carolina. 
(2) “Condition and wholesomeness” means the condition of any product and 
its healthfulness and fitness for human food. 
(3) “Identify” means to apply official identification to products or the con- 
tainer thereof. 
(4) “Inspector” means any person who is licensed or designated by the State 
Supervisor of Poultry Inspection to inspect and certify the condition 
and wholesomeness of poultry products in accordance with the pro- 
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visions of this article or the rules and regulations made pursuant 
thereto. 

(5) “Official identification” means the symbol represented by a stamp, label, 
seal, or other device approved by the Commissioner and affixed to 
any product, or to any container thereto, stating that the product was 
inspected or graded or both. 

(6) “Official plant” means one or more buildings, or parts thereof, compris- 
ing a single plant in which the facilities and methods of operation 
therein have been approved by the Commissioner as suitable and ade- 
quate for processing poultry in accordance with the rules and regu- 
lations of the Board. 

(7) “Person” means any individual, partnership, association, business trust, 
corporation, or any organized group of persons, whether incorporated 
or not. 

(8) “Poultry” means any kind of domesticated bird, including, but not being 
limited to chickens, turkeys, ducks, pigeons, geese, and guineas. 

(9) “Poultry products” means any giblets or any edible part of dressed 
poultry other than eviscerated poultry or any article of food for hu- 
man consumption which is prepared in part from any edible portion 
of dressed poultry or from any product derived wholly from such 
edible portion. 

(10) “Ready-to-cook poultry” means any dressed poultry from which the 
protruding pinfeathers, vestigial feathers (hair or down as the case 
may be), head, shanks, crop, oil gland, trachea, esophagus, entrails, 
reproductive organs and lungs have been removed, and with or with- 
out the giblets, is ready to cook without need of further processing. 
Ready-to-cook poultry also means any cut-up or disjointed portion of 
poultry. (1955, c. 1233, s. 2.) 


§ 106-549.3. Authority to enter into voluntary agreements provid- 
ing for inspection.—The Commissioner of Agriculture is hereby granted per- 
mission to enter into voluntary agreements with individuals, firms, or corpora- 
tions operating poultry Processing plants in this State in which dressed poultry is 
processed, cut up, or otherwise handled, for the purpose of establishing official in- 
spection for ready-to-cook poultry and poultry products for condition and whole- 
someness. The Commissioner is authorized to cooperate with other branches of 
the government of the State of North Carolina, or the Secretary of Agriculture of 
the United States, if in his judgment such an agreement and arrangement for 
providing inspection service will meet the requirements of the North Carolina 
poultry industry. (1955, c. 1233, s, ae) 


§ 106-549.4. Rules and regulations.—The Board of Agriculture is au- 
thorized to promulgate and adopt such reasonable rules and regulations as may 
be necessary to carry out the provisions of this article. These rules and regula- 
tions shall include minimum requirements for plant facilities ; processing methods 
and techniques; methods of determining the condition and wholesomeness of 
poultry, poultry products, or any edible parts thereof; and other administrative 
factors that may arise in administering this article. (1955, c. 1233, s, 4.) 


§ 106-549.5. Who shall be eligible for this service.—Any person op- 
erating a processing plant in North Carolina in accordance with the provisions of 
this article and the rules and regulations duly adopted by the Board of Agricul- 
ture shall be eligible for this service. uno om l2d star 42) 


§ 106-549.6. Cost of inspection. — The cost of this inspection service 
shall be borne by the person receiving this service. This cost shall include the 
salary or salaries of the inspector or inspectors assigned to the plant for the pur- 
pose of inspecting poultry and poultry products processed or otherwise handled 
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therein. In addition, a reasonable administrative charge may be added to the 
cost of this service. (1955, c. 1233, s. 6.) 


§ 106-549.7. Payment of inspection costs.—The payment of inspec- 
tion costs and other costs as provided in this article shall be paid to the North 
Carolina Department of Agriculture. (1955, c. 1233, s. 7.) 


§ 106-549.8. Plant number.—Upon receiving an application from any 
person, and after it is determined that the plant, plant facilities, operating proce- 
dures and techniques in the plant in which inspection service is requested meet 
the provisions of this article and the rules and regulations duly adopted by the 
Board of Agriculture, the Commissioner shall issue the applicant an official plant 
number for the particular plant or facility in which the service is requested. (1955, 
GrZ33, ses.) 


§ 106-549.9. Identifying officially inspected poultry, poultry prod- 
ucts, and edible parts thereof.—The Commissioner is hereby granted au- 
thority to issue, approve, or otherwise give permission for poultry, poultry prod- 
ucts, and other edible parts to be officially identified with a stamp, label, or other 
device for all or part of any poultry processed in official plants. This identifica- 
tion shall include, but not be limited to, the official plant number. (1955; (ex 1235, 
Sa95) 


§ 106-549.10. Inspection in official plants.—All dressed poultry that 
is eviscerated in an official plant where inspection service is maintained shall be 
processed in a sanitary manner. Dressed poultry may be eviscerated in such 
plants without inspections for condition and wholesomeness but uninspected and 
inspected operations may not be carried on simultaneously except in plants where 
processing rooms (including packing rooms) are separate or when by other ac- 
ceptable means effective segregation of inspection and uninspected product is 
maintained. (1955, c. 1233, s. 10.) 


§ 106-549.11. Supervision of inspection program.—The supervision 
of this inspection program shall be under the State Veterinarian or person desig- 
nated by the Commissioner or under the State Veterinarian or the person desig- 
nated by the Commissioner in cooperation with the supervisor of the inspection 
program of the United States Department of Agriculture in the event a coopera- 
tive arrangement is carried on between the North Carolina Department of Agri- 
culture and the United States Department of Agriculture. (1955, c. 1233, s. 11.) 


§ 106-549.12. Who shall inspect poultry.—The State Veterinarian or 
person designated by the Commissioner shall have the authority to license, desig- 
nate, or otherwise determine qualified personnel who may inspect poultry as pro- 
vided in this article. ‘These inspectors so designated shall have supervision over 
plant sanitation, inspection of poultry, and carrying out the rules and regulations 
adopted by the Board of Agriculture. (1955, c. 1233, s. 12.) 


§ 106-549.13. Withdrawal of service.—In the event any person having 
official inspection service in his plant, or plants, shall fail to abide by the provi- 
sions of this article or the rules and regulations adopted by the Board of Agricul- 
ture or to terms in the agreement with the North Carolina Department of Agri- 
culture providing for inspection service, the Commissioner shall have the right to 
withdraw this service. ‘The Commissioner shall also have the authority to rein- 
state the service after compliance with the rules and regulations have been met. 
The agreement may also be terminated by the applicant by giving the Commis- 
sioner a thirty-day notice. (1955, c. 1233, s. 13.) 


§ 106-549.14. Exemptions.—The provisions of this article shall not ap- 
ply to any individual raising and processing poultry, ready-to-cook poultry or 
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poultry products without the consent of such individual. COS 590112335) 9: 


1314.) 
ARTICLE 49B. 


Voluntary Inspection of Meat, Meat Products and Meat By-Products. 


§ 106-549.15. Short title.—This article shall be known as the North 
Carolina Voluntary Inspection of Meat, Meat Products and Meat By-Products 
Law. (1957, c. 1379, s. 1.) 


§ 106-549.16. Definitions. — The following words, terms, and phrases 
shall be construed for the purpose of this article as follows: 

(1) “Approved plant” means a single plant comprised of one or more build- 
ings or parts thereof including facilities and methods of operation 
which have been inspected and approved as suitable and adequate for 
processing meat, meat products, and meat by-products in accordance 
with this article and the rules and regulations promulgated there- 
under. 

(2) “Commercial processor” means any person, firm or corporation slaugh- 
tering livestock or processing meat, meat products, and meat by- 
products for sale for human consumption, or any person, firm or cor- 
poration operating a slaughterhouse or any meat packer, or any non- 
exempt producer, or any two or more such persons, firms or corpora- 
tions acting in combination. 

(3) “Commissioner” means Commissioner of Agriculture of North Carolina. 


(4) “Condition and wholesomeness” means the condition of any product 
and its healthfulness and fitness for human food. 

(5) “Identify” means to apply official identification to products or the con- 
tainer thereof. 

(6) “Inspector” means any person who is licensed or designated by the 
Commissioner to inspect and approve plants, plant facilities, process- 
ing methods, and all products processed in such plants in accordance 
with the provisions of this article and the rules and regulations made 
pursuant thereto. 

(7) “Meat” means the edible part of the muscle of cattle, sheep, swine, 
rabbits or goats which is skeletal or which is found in the tongue, in 
the diaphragm, in the heart or in the esophagus, with or without the 
accompanying and overlying fat, and the portions of bone, skin, sinew, 
nerve, and blood vessels which normally accompany the muscle tissue 
and which are not separated from it in the process of dressing. It 
does not include the muscle found in the lips, snout, or ears. 

(8) “Meat by-product” is any edible part other than meat which has been 
derived from one or more cattle, sheep, swine, rabbits or goats. 


(9) “Meat food product” means any article of food, or any article intended 
for or capable of being used as human food which is derived or pre- 
pared, in whole or in substantial and definite part, from any portion 
of any cattle, sheep, swine, rabbits or goats, except such articles as 
organotherapeutic substance, meat juice, meat extract, and the like, 
which are only for medicinal purposes and are advertised only to the 
medical profession; provided that the Board of Agriculture shall have 
the authority to prescribe a definition and identity for any food or 
class of food in which optional ingredients are permitted. 

(10) “Official identification” means a symbol such as a stamp, label, seal, 
or other device approved by the Commissioner to be affixed to any 
inspected and approved products or to the container thereof, 

(11) “Person” means any individual, partnership, association, business trust, 
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corporation, or any organized group of persons, whether incorporated 
or not. 
(12) “Producer” means a person, firm or corporation growing livestock for 
human consumption, on his own farm or farms controlled by him. 
(13) “Retailer” means any person, firm or corporation selling or offering for 
sale meat, meat products, or meat by-products to the consumer. (1957, 
c: 13/9,te825) 


§ 106-549.17. Authority to enter into voluntary agreements pro- 
viding for inspection—The Commissioner of Agriculture is hereby granted 
permission to enter into voluntary agreements with producers, commercial proc- 
essors, or retailers in this State for the purpose of establishing official inspection 
for meat, meat by-products, and meat food products for condition and wholesome- 
ness. ‘The Commissioner is authorized to cooperate with other branches of the 
government of the State of North Carolina, or the Secretary of Agriculture of 
the United States, if in his judgment such an agreement and arrangement for 
providing inspection service will meet the needs of the North Carolina meat in- 
dustry. | (1957,6¢.11379, s./3-) 


§ 106-549.18. Rules and regulations.—The Board of Agriculture is 
authorized to promulgate and adopt such reasonable rules and regulations as may 
be necessary to carry out the provisions of this article. "These rules and regula- 
tions shall include minimum requirement for plant facilities ; processing methods 
and techniques ; methods of determining the condition and wholesomeness of meat, 
meat by-products, meat food products, or any edible parts thereof; and other ad- 
ministrative factors that may arise in administering this article. (1957, c. 1379, 
s. 4.) 


§ 106-549.19. Who shall be eligible for this service.—Any person, 
firm, or corporation operating an approved plant in North Carolina in accordance 
with the provisions of this article and the rules and regulations duly adopted by 
the Board of Agriculture shall be eligible for this service. (195700351379, s225) 


§ 106-549.20. Cost of inspection.—The cost of this inspection service 
shall be borne by the person receiving this service. This cost shall include the 
salary or salaries of the inspector or inspectors assigned to the plant for the 
purpose of inspecting meat, meat by-products, and meat food products processed 
or otherwise handled therein. In addition, a reasonable administrative charge 
may be added to the cost of this service. (19975 c.1379 S20.) 


§ 106-549.21. Payment of inspection costs.—The payment of inspec- 
tion costs and other costs as provided in this article shall be paid to the North 
Carolina Department of Agriculture. (1957, c. 1379, s. 72) 


§ 106-549.22. Plant number.—Upon receiving an application from any 
person, and after it is determined that the plant, plant facilities, operating pro- 
cedures and techniques in the plant which inspection service is requested meets 
the provisions of this article and the rules and regulations duly adopted by the 
Board of Agriculture, the Commissioner shall issue the applicant an official plant 
number for the particular plant or facility in which the service is requested. 


(1957, c. 1379, s. 8.) 


§ 106-549.23. Identifying officially inspected meat, meat by-prod- 
ucts, meat food products, and edible parts thereof.—The Commissioner is 
hereby authorized to issue, approve, or otherwise give permission for meat, meat 
by-products, meat food products, and other edible parts to be officially identified 
with a stamp, label, or other device for all or part of any meat and meat products 
processed in approved plants. This identification shall include, but not be limited 
to, the official plant number. (1957, c. 1379, s. 9.) 
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§ 106-549.24, Inspection of approved plants.—All dressed meat that 
is eviscerated in an approved plant where inspection service is maintained shall 
be processed in a Sanitary manner. Dressed cattle, sheep, swine, rabbits and 
goats may be eviscerated in such plants without inspection for condition and 
wholesomeness, but uninspected and inspected operations may not be carried on 
simultaneously except in plants where processing rooms (including packing 
rooms) are separate or when by other acceptable means, effective segregation of 
inspection and uninspected product is maintained. (1957, c. 1379, s. te) 


§ 106-549.25. Supervision of inspection program.—The supervision 
of this inspection program shall be under the State Veterinarian or person des- 
ignated by the Commissioner or under the State Veterinarian or the person des- 
ignated by the Commissioner in cooperation with the supervisor of the inspection 
program of the United States Department of Agriculture in the event a coop- 
erative arrangement is carried on between the North Carolina Department of 
Agriculture and the United States Department of Agriculture. C1OS/Picm leno 
ee) 


§ 106-549.26. Who shall inspect meat and meat products.—The 
State Veterinarian or person designated by the Commissioner shall have the au- 
thority to license, designate, or otherwise determine qualified personnel who may 
inspect meat and meat products as provided in this article. The inspectors so 
‘designated shall have supervision over plant sanitation, inspection of meat and 
meat products, and carrying out the rules and regulations adopted by the Board 
of Agriculture. (1957, c. 1379, s. Bea) 


§ 106-549.27. Withdrawal of service.—In the event any person hav- 
ing official inspection service in his plant, or plants, shall fail to abide by the pro- 
visions of this article or the rules and regulations adopted by the Board of Agrti- 
‘culture or to terms in the agreement with the North Carolina Department of 
Agriculture providing for inspection service, the Commissioner shall have the 
tight to withdraw this service. The Commissioner shall also have the authority 
to reinstate the service after compliances with the rules and regulations have been 
met. The agreement may also be terminated by the applicant by giving the Com- 
missioner a thirty-day notice, (199 40401370) aan 3 


§ 106-549.28. Exemptions. — The provisions of this article shall not 
apply to any individual raising or processing meat, meat by-products, or meat 
food products without the consent of such individual. (1957, c. 1379, s. 13%.) 


ARTICLE 50. 
Promotion of Use and Sale of Agricultural Products. 


§ 106-550. Policy as to promotion of use of, and markets for, farm 
products; tobacco excluded.—It is declared to be in the interest of the public 
welfare that the North Carolina farmers who are producers of livestock, poultry, 
field crops and other agricultural products, including cattle, swine, sheep, broilers, 
turkeys, commercial eggs, peanuts, cotton, potatoes, peaches, apples, berries, 
vegetables and other fruits of all kinds, as well as bulbs and flowers and other 
agricultural products having a domestic or foreign market, shall be permitted and 
encouraged to act jointly and in cooperation with growers, handlers, dealers and 
processors of such products in promoting and stimulating, by advertising and 
other methods, the increased production, use and sale, domestic and foreign, of 
any and all of such agricultural commodities. The provisions of this article, 
however, shall not include the agricultural product of tobacco, with respect to 
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which a separate provision and enactment has heretofore been made. 
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§ 106-555 


(1947, 


GeO weeiet1951), 0751172, ese eO5 ete 260 9 15525) 


Editor’s Note. — The 1951 amendment 
mserted the words “growers” and “pro- 
duction” in the first sentence. 

The first 1957 amendment inserted “cot- 
ton” in the list of products in the first 
sentence, and deleted the words “or cot- 
ton” formerly appearing after “tobacco” in 


amendment carried forward this change 
and also inserted in the first sentence 
‘divestock, poultry,” and “cattle, swine, 
sheep, broilers, turkeys, commercial eggs.” 

For comment on article, suggesting its 
invalidity as an unlawful delegation of 
governmental power, see 25 N. C. Law 


the second sentence. The second 1957 #Rev. 396. 


§ 106-551. Federal Agricultural Marketing Act.—The passage by the 
Seventy-Ninth Congress of a law designated as Public Law 733, and more 
particularly Title II of that act, cited as “Agricultural Marketing Act of 1946”, 
makes it all the more important for producers, handlers, processors and others 
of specific agricultural commodities to associate themselves in action programs, 
separately and with public and private agencies, to obtain the greatest and most 
immediate benefits under the provisions of such law, in respect to research, studies 
and problems of marketing, transportation and distribution. (1947, c. 1018, s. 2.) 


§ 106-552. Associations, activity, etc., deemed not in restraint of 
trade.—No association, meeting or activity undertaken in pursuance of the pro- 
visions of this article and intended to benefit all of the producers, handlers and 
processors of a particular commodity shall be deemed or considered illegal or in 
restraint of trade. (1947,.c. 1018, s. 3.) 


§ 106-553. Policy as to referenda, assessments, etc., for promot- 
ing use and sale of farm products.—lIt is hereby further declared to be in the 
public interest and highly advantageous to the agricultural economy of the State 
that farmers, producers and growers commercially producing the commodities 
herein referred to shall be permitted by referendum to be held among the respec- 
tive groups and subject to the provisions of this article, to levy upon themselves 
an assessment on such respective commodities or upon the acreage used in the 
production of the same and provide for the collection of the same, for the purpose 
of financing or contributing towards the financing of a program of advertising 
and other methods designed to increase the consumption of and the domestic as 
well as foreign markets for such agricultural products. Such assessments may 
also be used for the purpose of financing or contributing toward the financing of 
a program of production, use and sale of any and all such agricultural commodi- 
tess) (1947 CROSS 4 1051 om ils 2) 5.82.) 

Editor’s Note—The 1951 amendment 
added the last sentence. 


§ 106-554. Application to Board of Agriculture for authorization of 
referendum.—Any existing commission, council, board or other agency fairly 
representative of the growers and producers of any agricultural commodity herein 
referred to, and any such commission, council, board or other agency hereafter 
created for and fairly representative of the growers or producers of any such 
agricultural commodity herein referred to, may at any time after the passage and 
ratification of this article make application to the Board of Agriculture of the 
State of North Carolina for certification and approval for the purpose of con- 
ducting a referendum among the growers or producers of such particular ag- 
ricultural commodity, for commercial purposes, upon the question of levying an 
assessment under the provisions of this article, collecting and utilizing the same 
for the purposes stated in such referendum. (1947, c. 1018, s. 5.) 


§ 106-555. Action by Board on application.—Upon the filing with the 
Board of Agriculture of such application on the part of any commission, council, 
board or other agency, the said Board of Agriculture shall within thirty days 
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thereafter meet and consider such application ; and if upon such consideration the 
said Board of Agriculture shall find that the commission, council, board or other 
agency making such application is fairly representative of and has been duly 
chosen and delegated as representative of the growers producing such commodity, 
and shall otherwise find and determine that such application is in conformity with 
the provisions of this article and the purposes herein stated, then and in such an 
event it shall be the duty of the Board of Agriculture to certify such commission, 
council, board or other agency as the duly delegated and authorized group or 
agency representative of the commercial growers and producers of such agri- 
cultural commodity, and shall likewise certify that such agency is duly authorized 
to conduct among the growers and producers of such commodity a referendum 
for the purposes herein stated. Le i dock UU hs a peal a 


§ 106-556. Conduct of referendum among growers and producers 
on question of assessments.—Upon being so certified by the said Board of 
Agriculture in the manner hereinbefore set forth, such commission, council, 
board or other agency shall thereupon be fully authorized and empowered to 
hold and conduct on the part of the producers and growers of such particular ag- 
ricultural commodity a referendum on the question of whether or not such grow- 
ers and producers shall levy upon themselves an assessment under and subject to 
and for the purposes stated in this article. Such referendum may be conducted 
either on a State-wide or area basis. eA eae e A NOR RS Re fig 


§ 106-557. Notice of referendum; statement of amount, basis and 
purpose of assessment; maximum assessment.—With respect to any ref- 
erendum conducted under the provisions of this article, the duly certified com- 
mission, council, board or other agency shall, before calling and announcing such 
referendum, fix, determine and publicly announce at least sixty days before the 
date determined upon for such referendum, the date, hours and polling places for 
voting in such referendum, the amount and basis of the assessment proposed to 
be collected, the means by which such assessment shall be collected if authorized 
by the growers, and the general purposes to which said amount so collected shall 
be applied; no annual assessment levied under the provisions of this article shall 
exceed one half of one per cent of the value of the year’s production of such agri- 
cultural commodity grown by any farmer, producer or grower included in the 
group to which such referendum is submitted. (1947, c. 1018, s. 8.) 


§ 106-558. Management of referendum; expenses.—The arrange- 
ments for and management of any referendum conducted under the provisions of 
this article shall be under the direction of the commission, council, board or 
other agency duly certified and authorized to conduct the same, and any and all 
expenses in connection therewith shall be borne by such commission, council, 
board or other agency. (1947, ¢. 1018, s. 9.) 


§ 106-559. Basis of referendum; eligibility for participation; ques- 
tion submitted.—Any referendum conducted under the provisions of this ar- 
ticle may be held either on an area or State-wide basis, as may be determined by 
the certified agency before such referendum is called; and such referendum, either 
on an area or State-wide basis, may be participated in by all farmers engaged in 
the production of such agricultural commodity on a commercial basis, including 
owners of farms on which such commodity is produced, tenants and share crop- 
pers. In such referendum, such individuals so eligible for participation shall vote 
upon the question of whether or not there shall be levied an annual assessment for 
a period of three years in the amount set forth in the call for such referendum on 
the agricultural product covered by such referendum. (1947, c. 1018, s. 10. ) 


§ 106-560. Effect of more than one-third vote against assessment. 
—If in such referendum with respect to any agricultural commodity herein re- 
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ferred to more than one third of the farmers and producers in the area in which 
such referendum is conducted, eligible to participate and voting therein shall vote 
in the negative and against the levying or collection of such assessment, then in 
such an event no assessment shall be levied or collected. (1947, c. 1018, s. 11.) 


§ 106-561. Effect of two-thirds vote for assessment.—If in such 
referendum called under the provisions of this article two thirds or more of 
the farmers or producers in the area in which such referendum is conducted, 
eligible to participate and voting therein shall vote in the affirmative and in favor 
of the levying and collection of such assessment proposed in such referendum on 
the agricultural commodity covered thereby, then such assessment shall be col- 
lected in the manner determined and announced by the agency conducting such 
referendum. (1947, c. 1018, s. 12.) 


§ 106-562. Regulations as to referendum; notice to farm organiza- 
tions and county agents.—The hours, voting places, rules and regulations and 
the area within which such referendum herein authorized with respect to any of 
the agricultural commodities herein referred to shall be established and deter- 
mined by the agency of the commercial growers and producers of such agricul- 
tural commodity duly certified by the Board of Agriculture as hereinbefore pro- 
vided; the said referendum date, area, hours, voting places, rules and regulations 
with respect to the holding of such referendum shall be published by such agency 
conducting the same through the medium of the public press in the State of 
North Carolina at least sixty days before the holding of such referendum, and di- 
rect written notice thereof shall likewise be given to all farm organizations within 
the State of North Carolina and to each county agent in any county in which such 
agricultural product is grown. Such notice shall likewise contain a statement of 
the amount of annual assessment proposed to be levied—which assessment in any 
event shall not exceed one half of one per cent of the value of the year’s produc- 
tion of such agricultural commodity grown by any farmer, producer or grower in- 
cluded in the group to which such referendum is submitted—and shall likewise 
state the method by which such assessment shall be collected and how the proceeds. 
thereof shall be administered and the purposes to which the same shall be applied, 
which purposes shall be in keeping with the provisions of this article. (1947, c. 
1018, s. 13.) 


§ 106-563. Distribution of ballots; arrangements for holding refer- 
endum; declaration of results.—The duly certified agency of the producers of 
any agricultural product among whom a referendum shall be conducted under the 
provisions of this article shall likewise prepare and distribute in advance of such 
referendum all necessary ballots for the purposes thereof, and shall, under rules 
and regulations promulgated by said agency, arrange for the necessary poll holders 
for conducting the said referendum; and following such referendum and within 
ten days thereafter the said agency shall canvass and publicly declare the result 
of such referendum. (1947, c. 1018, s. 14.) 


§ 106-564. Collection of assessments; custody and use of funds.— 
In the event two thirds or more of the farmers eligible for participation in such 
referendum and voting therein shall vote in favor of such assessment, then the said 
assessment shall be collected annually for the three years set forth in the call for 
such referendum, and the collection of such assessment shall be under such method, 
rules and regulations as may be determined by the agency conducting the same; 
and the said assessment so collected shall be paid into the treasury of the agency 
conducting such referendum, to be used together with other funds from other 
sources, including donations from individuals, concerns or corporations, and grants 
from State or governmental agencies, for the purpose of promoting and stimu- 
lating, by advertising and other methods, the increased use and sale, domestic 
and foreign, of the agricultural commodity covered by such referendum. Such 
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assessments may also be used for the purpose of financing or contributing toward 
the financing of a program of production, use and sale of any and all such agri- 
cultural commodities. (1947, c. 1018, s. 15/1 OST ictieh Fee ss oR) 

Editor’s Note. — The 1951 amendment 
added the last sentence. 


§ 106-564.1. Alternate method for collection of assessments.—As 
an alternate method for the collection of assessments provided for in G. S. 106- 
564, and upon the request of the duly certified agency of the producers of any 
agricultural products referred to in G. S. 106-550, the Commissioner of Agri- 
culture shall notify, by registered letter, all persons, firms and corporations en- 
gaged in the business of purchasing any such agricultural products in this State, 
that on and after the date specified in the letter the assessments shall be deducted 
by the purchaser, or his agent or representative, from the purchase price of any 
such agricultural products. The assessment so deducted, shall, on or before the 
Ist day of June of each year following such deduction, be remitted by such pur- 
chaser to the Commissioner of Agriculture of North Carolina who shall there- 
upon pay the amount of the assessments to the duly certified agency of the pro- 
ducers entitled thereto. The books and records of all such purchasers of agricul- 
tural products shall at all times during regular business hours be open for in- 
spection by the Commissioner of Agriculture or his duly authorized agents. 
(1955, 1¢, 9175) 


§ 106-564.2. Further alternative method for collection of assess- 
ments.—As an alternate method for the collection of assessments provided for 
in G. S. 106-564, the duly certified agency representing the producers of peaches, 
apples or other tree fruits, is hereby authorized to establish the names, addresses 
and number of trees or acres of trees and certify same to the Commissioner of 
Agriculture. The Commissioner of Agriculture shall then notify by registered 
letter such certified producers that on or before the date specified by the duly 
certified agency, the assessments shall be paid to the Commissioner of Agriculture 
by the producers. The date of collections of such assessments may be established 
by the duly certified agency representing the producers of any agricultural prod- 
uct referred to in G. S. 106-550. (1955, c. 374.) 


§ 106-564.3. Alternative method for collection of assessments re- 
lating to cattle sold for slaughter.—As an alternative method for the collec- 
tion of assessments provided for in article 50, of chapter 106 of the General Stat- 
utes, as amended, and as the same relates to cattle sold for slaughter, upon the 
request of the duly certified agency of the producers of cattle which are to be 
sold for slaughter, the Commissioner of Agriculture shall notify, by registered 
letter, all livestock auction markets, slaughterhouses, abattoirs, packing houses, 
and any and all persons, firms and corporations engaged in the buying, selling or 
handling of cattle for slaughter in this State, and on and after the date specified 
in the letter the assessments approved and in force under said referendum shall 
be deducted by the purchaser, or his agent or representative, from the purchase 
price of any such cattle bought, acquired or sold for slaughter. It shall be un- 
lawful for any livestock auction market, slaughterhouse, abattoir, packing house 
or the administrators or managers or agents of same or for any person, firm or 
corporation to acquire, buy or sell cattle for slaughter without deducting the as- 
Sessments previously authorized by said referendum. The assessment or assess- 
ments for any month so deducted, shall, on or before the 20th day of the follow- 
ing month, be remitted by such purchaser as above described, to the Commis- 
sioner of Agriculture of North Carolina, who shall thereupon pay the amount of 
the assessments to the duly certified agency of the producers of such cattle sold 
for slaughter entitled thereto. The books and records of all such livestock auc- 
tion markets, slaughterhouses, abattoirs, packing houses, or persons, firms or cor- 
porations engaged in buying, acquiring or selling cattle for slaughter shall at all 
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times during regular business hours be open for the inspection by the Commis- 
sioner of Agriculture or his duly authorized agents. Provided, however, that if 
any livestock auction market, slaughterhouse, abattoir, packing house, or any per- 
son, firm or corporation engaged in buying, selling or handling cattle for slaughter 
in this State shall fail to collect or pay such assessments so deducted to the 
Commissioner of Agriculture of North Carolina, as herein provided, then and in 
such event suit may be brought by the duly certified agency concerned in a court 
of competent jurisdiction to enforce the collection of such assessments. (1959, 


c. 1176.) 


§ 106-565. Subsequent referendum.—In the event such referendum so 
to be conducted as herein provided shall not be supported by two thirds or more 
of those eligible for participation therein and voting therein, then the duly certified 
agency conducting the said referendum shall have full power and authority to 
call another referendum for the purposes herein set forth in the next succeeding 
year, on the question of an annual assessment for three years. (1947, c. 1018, 


Sia l63) 


§ 106-566. Referendum as to continuance of assessments approved 
at prior referendum.—In the event such referendum is carried by the votes of 
two thirds or more of the eligible farmers participating therein and assessments 
in pursuance thereof are levied annually for the three years set forth in the call 
for such referendum, then the agency conducting such referendum shall in its 
discretion have full power and authority to call and conduct during the third 
year of such period another referendum in which the farmers and producers of 
such agricultural commodity shall vote upon the question of whether or not such 
assessments shall be continued for the next ensuing three years. (1947, c. 1018, 


se i7.) 


§ 106-567. Rights of farmers dissatisfied with assessments; time 
for demanding refund.—In the event such referendum is carried in the affirma- 
tive and the assessment is levied and collected as provided herein and under the 
regulations to be promulgated by the duly certified agency conducting the same, 
any farmer or producer upon and against whom such annual assessment shall 
have been levied and collected under the provisions of this article, if dissatisfied 
with said assessment and the result thereof, shall have the right to demand of and 
receive from the treasurer of said agency a refund of such annual assessment so 
collected from such farmer or producer, provided such demand for refund is 
made in writing within thirty days from the date on which said assessment is 
collected from such farmer or producer. Provided, however, that as to growers 
or producers of potatoes or peaches the right of refund of assessments as provided 
herein shall be contingent upon such growers or producers having paid said 
assessment on or before the end of the assessment year in which the assessment 
was levied. The assessment year shall be determined by the duly certified com- 
mission, council, board or agency representing the respective commodity: Pro- 
vided further, that any farmer or producer of potatoes or peaches who fails to 
make any protest against the assessment and levy in writing, addressed to the 
duly certified commission, council, board or agency representing the commodity 
concerned, within thirty days from the date such assessment shall become due 
and payable, then, and in such event, suit may be brought by the duly certified 
commission, council, board or agency concerned in a court of competent juris- 
diction to enforce the collection of the assessment. (1947, c. 1018, s. 18; 1959, 
ovsity) 

Editor’s Note. — The 1959 amendment 
added the part of the section beginning 
with the first proviso. 


§ 106-568. Publication of financial statement by treasurer of 
agency; bond required.—In the event of the levying and collection of assess- 
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ments as herein provided, the treasurer of the agency conducting same shall within 
thirty days after the end of any calendar year in which such assessments are 
collected, publish through the medium of the press of the State a statement of the 
amount Or amounts so received and collected by him under the provisions of this 
article. Before collecting and receiving such assessments, such treasurer. shall 
give a bond in the amount of at least the estimated total of such assessments as 
will be collected, such bond to have as surety thereon a surety company licensed 
to do business in the State of North Carolina, and to be in the form and amount 
approved by the agency conducting such referendum and to be filed with the 
chairman or executive head of such agency. (1947, ¢."1018,"s,. 19.) 


ARTICLE 50A. 
Promotion of Agricultural Research and Dissemination of Findings. 


§ 106-568.1. Policy as to joint action of farmers.—It is declared to be 
in the public interest that North Carolina farmers producing agricultural products 
of all kinds, including cotton, tobacco, peanuts, soybeans, potatoes, vegetables, 
berries, fruits, livestock, livestock products, poultry and turkeys, and any other 
agricultural products having domestic and/or foreign markets, be permitted to 
act jointly in co-operation with each other in encouraging an expanding program 
of agricultural research and the dissemination of agricultural research findings, 


(1951, c. 827, s. 1.) 


§ 106-568.2. Policy as to referendum and assessment.—lIt is further 
declared to be in the public interest and highly advantageous to the economic 
development of the State that farmers, producers, and growers of agricultural 
commodities using commercial feed and/or fertilizers or their ingredients be per- 
mitted by referendum held among themselves to levy upon themselves an assess- 
ment of five cents (5c) per ton on mixed fertilizers, commercial feed, and their 
ingredients (except lime and land plaster) to provide funds through the Agri- 
cultural Foundation to supplement the established program of agricultural research 
and dissemination of research facts. OLCREE ge sates Sagan 


§ 106-568.3. Action of Board of Agriculture on petition for referen- 
dum.—The State Board of Agriculture, upon a petition being filed with it so re- 
questing and signed by the governing boards of the North Carolina Farm Bureau 
Federation, the North Carolina State Grange, and the North Carolina Agri- 
cultural Foundation, Inc., shall examine such petition and upon finding that 
it complies with the provisions of this article shall authorize the holding of a 
referendum as hereinafter set out and the governing boards of the North Carolina 
Farm Bureau Federation, the North Carolina State Grange, and the North Caro- 
lina Agricultural Foundation, Inc., shall thereupon be fully authorized and em- 
powered to hold and conduct on the part of the producers and growers of the com- 
modities herein mentioned a referendum on the question of whether or not such 
growers and producers shall levy upon themselves an assessment under and sub- 
ject to and for the purposes stated in this article. BIOS Me 827 £S0os) 


§ 106-568.4. By whom referendum to be managed; announcement. 
—The governing boards of the North Carolina Farm Bureau Federation, the 
North Carolina State Grange, and the North Carolina Agricultural Foundation, 
Inc., shall arrange for and manage any referendum conducted under the provisions 
of this article but shall, sixty days before the date upon which it is to be held, 
fix, determine, and publicly announce in each county the date, hours, and polling 
places in that county for voting in such referendum, the amount and basis pro- 
posed to be collected, the means by which such assessment shall be collected as 
authorized by the growers and producers, and the general purposes for which 
said funds so collected shall be applied. (1951, c. 827, s. 4.) 
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§ 106-568.5. When assessment shall and shall not be levied.—If in 
such referendum more than one third of the farmers and producers eligible to 
participate therein and voting therein shall vote in the negative and against the 
levying or collection of such assessment, then in such event no assessment shall 
be levied 6r collected, but if two thirds or more of such farmers and producers 
voting therein shall vote in the affirmative and in favor of the levying or collec- 
tion of such assessment, then such assessment shall be collected in the manner here- 
inafter provided. (1951, c. 827, s. 5.) 


§ 106-568.6. Determination and notice of date, area, hours, voting 
places, etc.—The three organizations herein designated to hold such referendum 
shall fix the date, area, hours, voting places, rules and regulations with respect 
to the holding of such referendum and cause the same to be published in the press 
of the State at least sixty days before holding such referendum and shall certify 
such information to the State Commissioner of Agriculture and to each of the 
farm organizations of the State. Such notice, so published and furnished to the 
several agencies, shall contain, in addition to the other information herein required, 
a statement of the amount of annual assessment proposed to be levied, and the 
purposes for which such assessment shall be applied. (1951, c. 827, s. 6.) 


§ 106-568.7. Preparation and distribution of ballots; poll holders; 
canvass and announcement of results.—The governing boards of the North 
Carolina Farm Bureau Federation, the North Carolina State Grange, and the 
North Carolina Agricultural Foundation, Inc., shall prepare and distribute in 
advance of such referendum all necessary ballots and shall under rules and regu- 
lations, adopted and promulgated by the organizations holding such referendum, 
arrange for the necessary poll holders and shall, within ten days after the date 
of such referendum, canvass and publicly declare the results thereof. (1951, c. 


82/4527 3) 


§ 106-568.8. Collection and disposition of assessment; report of 
receipts and disbursements; audit.—In the event two thirds or more of the 
eligible farmers and producers participating in said referendum vote in favor of 
such assessment, then said assessment shall be collected for a period of three (3) 
years under rules, regulations, and methods as provided for in this article. The 
assessments shall be added to the wholesale purchase price of each ton of fertilizer, 
commercial feed, and/or their ingredients (except lime and land plaster) by the 
manufacturer of said fertilizer and feed. The assessment so collected shall be paid 
by the manufacturer into the hands of the North Carolina Commissioner of Agri- 
culture on the same tonnage and at the same time and in the same manner as pre- 
scribed for the reporting of the inspection tax on commercial feeds and fertilizers 
as prescribed by G. S. 106-50.6 and 106-99. ‘The Commissioner shall then remit 
said five cents (5c) per ton for the total tonnage as reported by all manufacturers 
of commercial feeds, fertilizers, and their ingredients to the treasurer of the North 
Carolina Agricultural Foundation, Inc., who shall disburse such funds for the pur- 
poses herein enumerated and not inconsistent with provisions contained in the 
charter and bylaws of the North Carolina Agricultural Foundation, Inc. Signed 
copies of the receipts for such remittances made by the Commissioner to the 
treasurer of the North Carolina Agricultural Foundation, Inc., shall be furnished 
the Commissioner of Agriculture, the North Carolina Farm Bureau Federation, 
and the North Carolina State Grange. The treasurer of the North Carolina Agri- 
cultural Foundation, Inc., shall make an annual report at each annual meeting of 
the Foundation directors of total receipts and disbursements for the year and shall 
file a copy of said report with the Commissioner of Agriculture and shall make 
available a copy of said report for publication. 

It shall be the duty of the Commissioner of Agriculture to audit and check the 
remittances of five cents (5c) per ton by the manufacturer to the Commissioner 
in the same manner and at the same time as audits and checks are made of re- 


226 


§ 106-568.9 Cu. 106. Acricutturr—Hat or FAME § 106-568.14 


mittances of the inspection tax on commercial feeds and fertilizers. (1951, c. 827, 
S216.) 


§ 106-568.9. Refunds to farmers.—In the event such a referendum is 
carried in the affirmative and the assessment is levied and collected as herein pro- 
vided and under the regulations to be promulgated by the duly certified agencies 
conducting the same, any farmer upon whom and against whom any such assess- 
ment shall have been added and collected under the provisions of this article, if 
dissatisfied with the said assessment, shall have the right to demand of and re- 
ceive from the treasurer of said North Carolina Agricultural Foundation, Inc., a 
refund of such amount so collected from such farmer or producer provided such 
demand for refund is made in writing within thirty days from the date of which 
said assessment is collected from such farmer or producer. (1951, c. 827, s. 9.) 


§ 106-568.10. Subsequent referenda; continuation of assessment. 
—If the assessment is defeated in the referendum, the governing boards of the 
North Carolina Farm Bureau F ederation, the North Carolina State Grange, and 
the North Carolina Agricultural Foundation, Inc., shall have full power and au- 
thority to call another referendum for the purposes herein set out in the next suc- 
ceeding year on the question of the annual assessment for three years. In the 
event the assessment carried in a referendum by two thirds or more of the eligible 
farmers participating therein, such assessment shall be levied annually for the 
three years set forth in the call for such referendum and a new referendum may be 
called and conducted during the third year of such period on the question of 
whether or not such assessment shall be continued for the next ensuing three 


years. (1951, c. 827, s. 10.) 


§ 106-568.11. Effect of more than one-third vote against assess- 
ment.—lIf in such referendum called under the provisions of this article more 
than one third of the farmers and producers in the State of North Carolina, 
eligible to participate and voting therein, shall vote in the negative and against: the 
levying or collection of such assessment, then in such an event no assessment 
shall be levied or collected. P1OS INC o2/es lik) 


§ 106-568.12. Effect of two-thirds vote in favor of assessment.—If 
in such referendum called under the provisions of this article two thirds or more 
of the farmers or producers in the State of North Carolina, eligible to participate 


collection of such assessment proposed in such referendum on the commodities 
covered thereby, then such assessment shall be collected in the manner prescribed 
herein (determined and announced by the agencies conducting such referendum). 
Rot craes, 12, ) 


ARTICLE 50B. 
North Carolina Agricultural Hall of Fame. 


§ 106-568.13. North Carolina Agricultural Hall of Fame created. 
—There is hereby created and established as an agency of the State of North 
Carolina the North Carolina Agricultural Hall of Fame. (TOSS Wom 120 hic. ey 


§ 106-568.14. Board of directors; membership; compensation. — 
The North Carolina Agricultural Hall of Fame shall be under the general super- 
vision and control of a board of directors consisting of the following: The Com- 
missioner of Agriculture of the State of North Carolina, who shall act as chair- 
man; the Director of the North Carolina Agricultural Extension Service; the 
State Supervisor of Vocational Agriculture; the President of the North Carolina 
Farm Bureau Federation: the Master of the State Grange, the foregoing being 
ex officio members; and three members who shall be appointed by the Governor 
of North Carolina. All of said members shall serve without compensation. (1953. 
a kieo, So.) 
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§ 106-568.15. Terms of directors.—One of the appointive members 
shall be appointed for a term of two years, one for a term of four years and one 
for a term of six years. The successor to each of the appointive members shall 
be appointed for a term of six years, and in case of a vacancy, the Governor is 
authorized to appoint a successor for the remainder of the unexpired term. The 
ex officio members shall serve so long as they hold their respective offices or 
positions which entitle them to ex officio membership on said board of directors. 


(1953, c. 1129, s. 3.) 


§ 106-568.16. Admission of candidates to Hall of Fame.—tThe said 
board is hereby empowered to formulate rules and regulations governing ac- 
ceptance and admission of candidates to said North Carolina Agricultural Hall 
of Fame, provided that no name shall be accepted until an authentic and written 
record of achievements of said person in agricultural activities shall have been 
presented to and accepted by a majority vote of said board created by this article, 
and provided that both men and women are eligible for recognition. (1953, c. 
1129, s. 4.) 


106-568.17. Acceptance of gifts, bequests and awards; display 
thereof.—The said board is hereby empowered to accept and receive gifts, be- 
quests, and awards which are to become the sole property of said North Carolina 
Agricultural Hall of Fame and are to be kept in a proper manner in a suitable 
room or hall in some State owned building in Raleigh, provided that duplicates 
of such gifts, bequests, and awards may be displayed in a suitable room or hall 
in the School of Agriculture of the North Carolina State College of Agriculture 
and Engineering at Raleigh, North Carolina. (1953, c. 1129, s. 5.) 


ARTICUN OL, 
Inspection and Regulation of Sale of Antifreeze Substances and Preparations. 


§ 106-569. Definitions.—When used in this article, unless the context or 
subject matter otherwise requires: 

(1) The term or word “antifreeze” shall include all substances and prepa- 
rations intended for use as the cooling medium, or to be added to the 
cooling liquid, in the cooling system of internal combustion engines 
to prevent freezing of the cooling liquid or to lower its freezing 
point. 

(2) The term “person”, as used in this article, shall be construed to mean 
both the singular and plural as the case demands, and shall include 
individuals, partnerships, corporations, companies and associations. 


(1949, c. 1165.) 


§ 106-570. Adulteration; what constitutes.—An antifreeze shall be 
deemed to be adulterated: 

(1) If it consists in whole or in part of any substance which will render it 
injurious to the cooling system of an internal combustion engine or 
will make the operation of the engine dangerous to the user. 

(2) If its strength, quality, or purity falls below the standard of strength, 
quality, or purity under which it is sold. 

(3) If it consists of, or is compounded with calcium chloride, magnesium 
chloride, sodium chloride, petroleum distillates or other chemicals or 
substances in quantities harmful to the cooling systems of internal 
combustion engines. (1949, c. 1165.) 


§ 106-571. Misbranding; what constitutes.—An antifreeze shall be 
deemed to be misbranded: 
(1) If its labeling is false or misleading in any particular. 
(2) If in package form it does not bear a label containing the name and 
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place of business of the manufacturer, packer, seller or distributor ; 
and an accurate statement of quantity of the contents in terms of 
weight or measure, and they are not plainly and correctly stated on 
the outside of the package or container. CPG Oe 2711555 


§ 106-572. Inspection, analysis and permit for sale of antifreeze.— 
Before any antifreeze shall be sold, exposed for sale, or stored, packed or held 
with intent to sell within this State, a sample thereof may be inspected under 
the supervision of the State chemist in the Department of Agriculture, created by 
chapter 106 of the General Statutes. Upon application of the manufacturer, packer, 
seller or distributor and the payment of license or inspection fee of twenty-five 
dollars ($25.00) for each brand or type of antifreeze submitted, the State chemist 
shall subject to inspection or analysis the antifreeze so submitted. If the anti- 
freeze is not adulterated or misbranded, if it meets the standards established and 
promulgated by the North Carolina State Board of Agriculture, established by 
chapter 106 of the General Statutes, and if the said antifreeze is not such a type 
or kind that is in violation of this article, the Commissioner of Agriculture shall 
give the applicant a written license or permit authorizing the sale of such anti- 
freeze in this State for the fiscal year in which the license or inspection fee is 
paid, which license or permit shali be subject to renewal annually. If the Com- 
missioner of Agriculture shall, at a later date, find that the antifreeze product or 
substance to be sold, exposed for sale or held with intent to sell has been materially 
altered or adulterated, or a change has been made in the name, brand or trade- 
mark under which the antifreeze is sold, or that it violates the provisions of this 
article, the Commissioner of Agriculture shall notify the applicant and the license 
or permit shall be canceled forthwith. No license or permit for the sale of 
antifreeze in this State shall be issued until application has been made as provided 
by this article and such samples of the product as may be required by the State 
chemist to qualify it have been submitted and until the State chemist notifies the 
Commissioner of Agriculture that said antifreeze meets the requirement of this 


article. (1949, c. 1165.) 


§ 106-573. Article to be administered by the Commissioner of Agri- 
culture.—The Commissioner of Agriculture shall administer and enforce the 
provisions of this article by inspections, chemical analysis, or any other appro- 
priate methods. All quantities or samples of antifreeze submitted for inspection or 
analysis shall be taken from stocks in this State or intended for sale in this State, 
or the Commissioner of Agriculture, through his agents, may call upon the manu- 
facturer or distributor applying for an inspection of antifreeze to supply such 
sample thereof for analysis. The Commissioner of Agriculture, through his 
agents or inspectors, shall have free access during business hours to all places of 
business, buildings, vehicles, cars and vessels used in the manufacture, transporta- 
tion, sale or storage of any antifreeze, and the Commissioner of Agriculture, acting 
through his agents, may open any box, carton, parcel, package or container hold- 
ing or containing or supposed to contain any antifreeze and may take therefrom 
samples for analysis. If it appears that any of the provisions of this article have 
been violated, the Commissioner of Agriculture, acting through his authorized 
agents, inspectors or representatives, is hereby authorized to issue a “stop sale” 
order which shall prohibit further sale of any antifreeze being sold, exposed for 
sale or held with intent to sell within this State in violation of this article, until the 
law has been complied with or said violation has otherwise been legally disposed 
of. Any antifreeze not in compliance with the provisions of this article shall be 
subject to seizure upon complaint of the Commissioner of Agriculture or any 
of his agents, inspectors or representatives to a court of competent jurisdiction 
in the area in which said antifreeze js located. In the event the court finds said 
antifreeze to be in violation of this article, it may order the condemnation of said 
antifreeze, and the same shall be disposed of in any manner consistent with the 
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rules and regulations of the Board of Agriculture and the laws of the State: 
Provided, that in no instance shall the disposition of said antifreeze be ordered 
‘by the court without first giving the claimant or owner of same an opportunity to 
apply to the court for the release of said antifreeze or for permission to process 
or relabel said antifreeze so as to bring it into compliance with this article. In 
case any “stop sale” order shall be issued under the provisions of this article, the 
agents, inspectors or representatives of the Commissioner of Agriculture shall 
release the antifreeze so withdrawn from sale when the requirements of the pro- 
visions of this article have been complied with and upon payment of all costs and 
expenses incurred in connection with the withdrawal. (1949, c. 1165.) 


§ 106-574. Rules and regulations.—The Board of Agriculture shall have 
authority to establish and promulgate such rules and regulations and standards 
as are necessary to promptly and efficiently enforce the provisions of this article. 
The Commissioner of Agriculture shall administer this article and shall execute 
all orders, rules and regulations established by the Board of Agriculture. All 
authority vested in the Commissioner of Agriculture by virtue of the provisions 
of this article may, with like force and effect, be executed by such employees, 
agents, inspectors and representatives of the Commissioner of Agriculture as he 
may, from time to time, designate for such purpose. The Commissioner of 
Agriculture may publish or furnish, upon request, a list of the brands and classes 
or types of antifreeze inspected by the State chemist during the fiscal year which 
have been found to be in accord with this article and for which a license or permit 
for sale has been issued, and it shall be lawful for any manufacturer, packer, seller, 
or distributor of antifreeze to show, by advertising, in any manner, that his or its 
brand of antifreeze has been inspected, analyzed and licensed for sale by the 
Commissioner of Agriculture, acting through the State chemist. It shall be un- 
lawful for any manufacturer, packer, seller, or distributor of antifreeze to advertise, 
in any manner, that such antifreeze so advertised for sale has been approved by 
the Commissioner of Agriculture. (1949, c. 1165.) 


§ 106-575. Gasoline and oil inspectors may be designated as agents 
of the Commissioner.—The Commissioner of Agriculture, with the approval of 
the Commissioner of Revenue, may designate any or all of the gasoline and oil 
inspectors appointed under article 3 of chapter 119 of the General Statutes as 
agents and representatives of the Commissioner of Agriculture for the purposes of 
administering and carrying out the duties imposed by this article. All or any 
gasoline and oil inspectors designated as agents of the Commissioner of Agricul- 
ture pursuant to this section shall have all of the power and authority that may 
be delegated to them by the Commissioner of Agriculture for the enforcement of 
this article; and when acting in the enforcement of this article, such gasoline and 
oil inspectors shall be deemed to be agents and representatives of the Commis- 
sioner of Agriculture. (1949, c. 1165.) 


106-576. Submission of formula or chemical contents of anti- 
freeze to the Commissioner.—When any manufacturer, packer, seller or dis- 
tributor of antifreeze applies to the Commissioner of Agriculture for a license 
or permit to sell antifreeze in this State, the Commissioner of Agriculture may 
require such manufacturer, packer, seller, or distributor to furnish the State 
chemist a statement of the formula or contents of such antifreeze, which said 
statement shall conform to rules and regulations established by the Board of 
Agriculture: Provided, that the statement or formula or contents need not in- 
clude the inhibitor ingredients if such inhibitor ingredients total less than five 
per cent (5%) by weight of the antifreeze and if in lieu thereof the manufacturer, 
packer, seller or distributor furnishes the State chemist with satisfactory evidence, 
other than by disclosure of the inhibitor ingredients, that the said antifreeze is in 
conformity with the provisions of § 106-570. All statements of contents, formulae 


or trade secrets furnished under this section shall be privileged and confidential 
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and shall not be made public or open to the inspection of any person, firm, as- 
sociation or corporation other than the State chemist. All such statements of 
contents shall not be subject to subpoena nor shall the same be exhibited or dis- 
closed before any administrative or judicial tribunal by virtue of any order or 
subpoena of such tribunal unless with the consent of the person, firm, association 
or corporation owning and/or furnishing to the State chemist such statement 
of contents. (1949, c. 1165.) 


§ 106-577. Penalties for violation.—Any person, firm, association or 
corporation violating or failing to comply with any of the provisions of this article, 
or any rule, regulation or standard issued pursuant thereto, shall be deemed guilty 
of a misdemeanor, and upon plea of guilty or conviction shall be punished in the 
discretion of the court, and each day that any violation of this article shall exist 
shall be deemed to be a separate offense, Whenever the Commissioner of Agri- 
culture or his agents or representatives shall discover that any antifreeze is 
being sold or has been sold in violation of this article, the Commissioner of 
Agriculture or his agent or representative may furnish the facts to the solicitor or 
prosecuting officer of the court having jurisdiction in the area in which such 
violation occurred, and it shall be the duty of such prosecuting officer or solicitor 
to promptly institute proper legal proceedings. (1949, ¢. 1165.) 


§ 106-578. Appropriation for enforcement of article.—All license or 
permit fees provided for in this article shall be collected by the Commissioner of 
Agriculture, deposited in the Department of Agriculture fund, of which the State 
Treasurer is custodian, and shall be expended for the administration and en- 
forcement of this article. The Commissioner of Agriculture is hereby authorized 
to employ such number of agents, clerks and experts as may be necessary to 
administer and effectively enforce all of the provisions of this article. There shall, 
from time to time, be allotted by the Budget Bureau from the inspection fees 
collected under G. S. 119-18 such sums as may be necessary to administer and 
effectively enforce the provisions of this article. (1949, c. 1165.) 


§ 106-579. Copy of analysis in evidence.—_A copy of the analysis made 
by any chemist of the Department of Agriculture of antifreeze certified to by 
him shall be admitted as evidence in any court of the State on trial of any issue 
involving the merits of antifreeze as defined and covered by this article. (1949, 
cail165,) 

ARTICLE 52. 


Agricultural Development. 


§ 106-580. Short title.—This article may be cited as the “Agricultural 
Development Act.” (1959, c. 1177, s. 1.) 


§ 106-581. Intent and purpose.—It is hereby declared to be the intent 
and purpose of this article to provide for a plan of assistance to the farmers 
and other citizens of this State in increasing agricultural income by making avail- 
able to the various counties of the State the full resources of the Agricultural 
Extension Service, and other facilities, within the said counties, by means of 
the Farm and Home Development Program and the Rural Development Pro- 
gram as authorized by Title 7, United States Code, and other existing agricul- 
tural agencies. (1959, c. 1177, s. Zu) 


§ 106-582. Counties authorized to utilize facilities to promote pro- 
grams.—The several counties of this State are hereby authorized to utilize the 
facilities of existing extension and other agricultural advisory committees for 
the purpose of installing and promoting the Farm and Home Development Pro- 
gram and/or the Rural Development Program, or other program within the 
purview of this article, in the said counties; or, the several counties may, within 
their discretion, with the cooperation of the Agricultural Extension Service, create 
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such new additional committees as may be needed for this purpose. (1959, c. 


WA5S538) 


§ 106-583. Policy of State; cooperation of departments and agen- 
cies with Agricultural Extension Service.—lIt is declared to be the policy of 
the State of North Carolina to promote the efficient production and utilization of 
the products of the soil as essential to the health and welfare of our people and 
to promote a sound and prosperous agriculture and rural life as indispensable 
to the maintenance of maximum prosperity. For the attainment of these objec- 
tives the North Carolina Department of Agriculture, the School of Agriculture 
of North Carolina College and each and every other department and agency 
of the State of North Carolina is hereby empowered to cooperate with the Agri- 
cultural Extension Service and the committees authorized by this article to 
provide: Development of new and improved methods of production, marketing, 
distribution, processing and utilization of plant and animal commodities at all 
stages from the original producer through to the ultimate consumer; develop- 
ment of present, new, and extended uses and markets for agricultural commodi- 
ties and by-products as food or in commerce, manufacture or trade; introduc- 
tion and breeding of new and useful agricultural crops, plants and animals, par- 
ticularly those plants and crops which may be adapted to utilization in chemical 
and manufacturing industries; research, counsel and advice on new and more 
profitable uses of our resources of agricultural manpower, soils, plants, animals 
and equipment than those to which they are now devoted; methods of conser- 
vation, development, and use of land, forest, and water resources for agricul- 
tural purposes; guidance in the design, development, and more efficient and 
satisfactory use of farm buildings, farm homes, farm machinery, including the 
application of electricity, water and other forms of power; techniques relating 
to the diversification of farm enterprises, both as to the type of commodities 
produced, and as to the types of operations performed, on the individual farm; 
and assistance in appraising opportunities for making fuller use of the natural, 
human and community resources in the various counties of this State to the end 
that the income and level of living of rural people be increased. (1959, c. 1177, 


s. 4.) 


§ 106-584. Maximum use of existing research facilities.—In effectu- 
ating the purposes of this article, maximum use may be made of existing re- 
search facilities owned or controlled by the State of North Carolina or by the 
federal government and of the facilities of the State and federal extension sery- 
ices (19596 Md 77irse 5.) 


§ 106-585. Appropriations by counties; funds made available by 
Congress.—The several counties of this State are hereby authorized to make 
such appropriations and expend such funds as shall be necessary to defray any 
part of the expenses of the programs authorized by this article, including the 
salaries of the extension agents, special agents and other necessary personnel, and 
any funds made available by the Congress of the United States for this pur- 
pose may be accepted and used therefor. (1959, c. 1177, s. 6.) 


§ 106-586. Authority granted by article supplementary. — The au- 
thority granted by this article is in addition to that granted to the Extension 
Service by the Congress of the United States and in no way infringes upon the 
administrative authority of the director of the Extension Service or the existing 
policies of the Extension Service. (1959, c. 1177, s. 7.) 


§ 106-587. County and municipal expenditures for purposes of arti- 
cle.—Any county or municipality in this State may appropriate and contribute 
funds for the purposes of this article and county and municipal expenditures for 
the aforesaid purposes are declared to be necessary expenses; and county ex- 
penditures therefor are declared to be for special purposes, for which special 
approval of the General Assembly is hereby given. (1959, c. 1177, s. 8.) 
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Chapter 107. 


Agricultural Development Districts. 


Sec. sec. 

107-1. Clerk’s power to establish; public 107-14. Assessment rolls; preparation; 
use, contents; execution. 

107-2. Landowners’ petition and deposits. 107-15. Filing and collection of assessment 

107-3. Viewers’ appointment. rolls; to be lien on land. 

107-4. Viewers’ report. 107-16. When assessments due; sale of de- 

107-5. Plan submitted to Department of linquent lands. 


Conservation and Development. 107-17. Settlement by tax collector. 
107-6. District established, if Department 107-18. Payment of interest and_ install- 


approves, ments on bonds; county treas- 
107-7. Board of agricultural development urer’s liability. 

commissioners appointed. 107-19. New assessment on sale of land. 
107-8. Commissioners incorporated: pow- 107-20. Advertisement of intention to is- 

ers; officers; superintendent’s sue bonds. 

bond. 107-21. Landowner’s waiver. 
107-9. Classification of lands according to 107-22. Bond issue. 

benefits. 107-23. Fees allowed sheriff and treasurer. 
107-10. Appeal from viewers’ report. 107-24. Fees and expenses under chapter. 
107-11. Letting contract for construction. 107-25. Liberal construction; defects in 
107-12. Payment for work done. proceeding. 


107-13. Record book kept by clerk. 


§ 107-1. Clerk’s power to establish; public use.—he clerk of the su- 
perior court (herein called the “clerk” or “the court’) of any county of the 
State of North Carolina shall have jurisdiction, power, and authority to establish 
agricultural development districts in his county for the purpose of clearing and 
putting in suitable condition for the beginning of cultivation good grades of lands, 
forested or cutover, suitable for agriculture, and it is hereby declared that the said 
development shall be considered a public benefit and conducive to the public wel- 
Teme alt tees Glen pace: 4909: | 


§ 107-2. Landowners’ petition and deposits.—Whenever a petition 
signed by all the landowners in a proposed agricultural development district shall 
be filed in the office of the clerk of the superior court of any county in which a 
part of said lands is located, setting forth and certifying that it is their desire and 
intention to form an agricultural development district (hereinafter called “the dis- 
trict”) of an area aggregating not less than one thousand acres, and that it is 
their purpose, when cleared and put into condition for cultivation, to sell the said 
land to settlers on long time terms and at reasonable prices, they shall deposit with 
the clerk: 


(1) A certified check for not less than one thousand dollars, plus ten cents 
per acre for each additional acre in the proposed district, from which 
funds the clerk shall from time to time meet the actual expenses of 
examining and verifying and other expenses incidental to forming 
the district. 

A complete map of the lands to be included in the district. 

A soil map showing the types of soils. 

A drainage map showing the natural drainage of the lands, and any 
proposed system of drainage it is intended to establish. 

Certificates of title by a reputable attorney of the county. 

An estimate of the cost of improvements under the plan submitted. 

A certificate that the lands when improved will have a market value of 
at least twice the amount of the total cost of the proposed improve- 
mentyciOl/ feel 3b; ga24.C2S.. 24960: ) 
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§ 107-3. Viewers’ appointment.—The clerk shall then appoint a board of 
viewers (hereinafter called “the viewers”), composed of three members, one a 
competent civil engineer and the other two practical agriculturists, to examine the 
lands and data submitted to the clerk by the landowners, and report as to the facts 
being virtually as stated, or to give their opinion as to any variations. (1917, c. 


Waiter 2 CS s 4001) 


§ 107-4. Viewers’ report.—Their written report shall be filed within two 
weeks from the date of their appointment. The clerk shall consider this report. 
If the viewers report that the project is not practicable or will not be for the public 
welfare, and the clerk shall approve such findings, the petition shall be dismissed 
at the cost of the petitioners. (1917, c. 131, s.2; C. S., s. 4962.) 


§ 107-5. Plan submitted to Department of Conservation and Devel- 
opment.—lIf the viewers report that the project is practicable, and that it will 
be for the public welfare and conducive to the general welfare of the community, 
and the court shall so find, then all of the data and reports of the proceedings shall 
be submitted to the Department of Conservation and Development, which shall 
designate: 

(1) An engineer to survey and approve of the boundaries and drainage and 
road plans. 

(2) An attorney of reputation to examine and approve of the chains of title 
submitted. 

(3) A forester to make an estimate of the cost of clearing. 

(4) A soil expert to report on the availability of the land for agricultural 
purposes?) (1917jicy 19 1,"se3> ERS s2A96S;) 


§ 107-6. District established, if Department approves.—The Depart- 
ment of Conservation and Development shall consider these reports, data, and 
plans, and, if it approves the same, shall so certify to the clerk of the court, who 
shall then declare the district established. (1917, c. 131, s. 3; C. S., s. 4964.) 


§ 107-7. Board of agricultural development commissioners ap- 
pointed.—After the said district shall have been declared established as afore- 
said, and the complete plans therefor approved, the clerk shall appoint two per- 
sons, one of whom shall be a landowner of the district, the other a practical agri- 
culturist of good character, not a landowner of the district, and these two shall 
choose a third, who may or may not be a landowner of the district, and the three 
so appointed and chosen shall be designated as the Board of Agricultural Develop- 
menteCommissionersior ws ee ee District? (1917 nc3 1 sr CeS eGo) 


107-8. Commissioners incorporated; powers; officers; superin- 
tendent’s bond.—Such commissioners when so appointed and chosen shall be 
immediately created a body corporate under the name and style of the Board of 
Agricultural Development Commissioners of ...... District (hereinafter called 
“the commissioners” or “the board of commissioners”), with the right to hold 
property and convey the same, to sue and be sued, and shall possess such other 
powers as usually pertain to corporations. They shall organize by electing from 
among their number a chairman and vice chairman. They shall also elect a secre- 
tary, within or without their body, and shall adopt bylaws for the government of 
their proceedings. The treasurer of the county in which the proceedings are in- 
stituted shall be ex officio treasurer of such board of commissioners. Such board 
of commissioners shall adopt a seal, which it may alter at pleasure. They shall 
have and possess such powers as are herein granted. The name of such district 
shall constitute a part of its corporate name. The commissioners shall appoint a 
competent person as superintendent of construction; such person shall furnish a 
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bond, to be approved by the commissioners, in the penal sums of ten thousand dol- 
lars, conditioned upon the honest and faithful performance of his duties. Such 
bond shall be in favor of the board of commissioners. In the event of any vacancy 
in the membership of the board of commissioners the remaining members shall fill 
such vacancy, subject to the approval of the court. (1917, c. 131, s. 4; C. S., s. 
4966. ) 


§ 107-9. Classification of lands according to benefits.—It shall be the 
further duty of the viewers to personally examine the lands in the district and 
classify them with reference to the benefits they will receive from the improve- 
ments to be made. The land benefits shall be separated into five classes. The land 
receiving the highest benefit shall be marked Class A; that receiving the next 
highest benefit, Class B; that receiving the next highest benefit, Class C; that re- 
ceiving the next highest benefit, Class D; and that receiving the smallest benefit, 
Class E. The holdings of any one landowner need not necessarily be all in one 
class, but the number of acres in each class shall be ascertained, though its bound- 
ary need not be marked on the ground or shown on the map. The total number 
of acres owned by one person in each class and the total number of acres bene- 
fited shall be determined, and the total number of acres in each class in the entire 
district shall be ascertained and presented in tabulated form. The scale of assess- 
ment upon the several classes of land returned by the viewers shall be in the ratio 
of five, four, three, two, and one; that is to say, as often as five cents per acre is 
assessed against the land in Class A, four cents per acre shall be assessed against 
the land in Class B, and three cents per acre in Class C, and two cents per acre in 
Class D, and one cent per acre in Class E. This shall form the basis of assessment 
for benefits to the lands of the district. (1917, c. 131, s. 5; C. S., s. 4967.) 


§ 107-10. Appeal from viewers’ report.—Any party aggrieved may, 
within ten days after the confirmation of the viewers’ report, appeal to the superior 
court in termtime. Such an appeal shall be taken and prosecuted as now provided 
in special proceedings. Such an appeal shall be based and heard only upon snch 
exceptions theretofore filed by the complaining party, either as to issue of law or 
fact, and no additional exceptions shall be considered by the court upon the hear- 
ing Olathe appeal (191/74 13)..54.07° Cro: sA968.) 


§ 107-11. Letting contract for construction.—The commissioners shall 
cause notice to be given for two consecutive weeks in some newspaper published 
in the county wherein said district is located, and such additional publication else- 
where as they deem expedient, of time and place of letting the work of construc- 
tion, and in such notice they shall specify the approximate amount of work to be 
done, the time fixed for the completion thereof, and the date appointed for the 
letting. They, together with the superintendent of the district, shall convene and 
let to the lowest responsible bidder, either as a whole or in part, or in sections, as 
they deem most advantageous for the district, the proposed work. The landowners 
may bid on the work, and in the event of their securing the contract, the work shall 
be done at actual cost, it being distinctly understood that the landowners are to 
receive no profit from said contract, and any saving effected shall inure to the bene- 
fit of the district. No bids shall be entertained that exceed the estimated cost, ex- 
cept for good and satisfactory reasons it shall be shown that the original estimate 
was erroneous. The Commissioners shall have the right to reject all bids and ad- 
vertise again the work, if in their judgment the interest of the district will be sub- 
served by so doing. The successful bidder shall be required to enter into a con- 
tract with the board of commissioners, and to execute a bond for the faithful per- 
formance of such contract, with sufficient surety, in favor of the board of commis- 
sioners for the use and benefit of the district, in an amount equal to twenty-five 
per centum of the estimated cost of the work awarded to him. In canvassing bids 
and letting the contract the superintendent of construction shall act only in an ad- 
visory capacity to the board of commissioners. The contract shall be based on the 
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plans and specifications submitted by the commissioners in a report, and confirmed 
by the court, the original of which shall remain on file in the office of the clerk and 
shall be open to the inspection of all prospective bidders. All bids shall be sealed 
and shall not be opened except under authority of the commissioners, and on the 
date therefor appointed for the opening of bids. All bids must be accompanied by 
a certified check for three per centum of the amount of the bid. (1917, c. 131, s. 
AGIOS. 4909.) 


§ 107-12. Payment for work done.—The superintendent of construction 
shall make monthly estimates of the amount of work done and shall furnish one 
copy to the contractor and file the other with the secretary of the board of commis- 
sioners, and the commissioners shall within five days after filing of such estimate 
meet and direct the secretary to draw a warrant in favor of the contractor for ninety 
per centum of the work done according to the specifications and contract; and upon 
the presentation of such, properly signed by the chairman or vice chairman and 
secretary, to the treasurer of the district, he shall pay the amount due thereon. 
When the work is fully completed and accepted by the superintendent, he shall 
make an estimate for the whole amount due, including the amounts withheld on the 
previous monthly estimates, which shall be paid from the fund as before provided. 
In the event that the landowners receive the contract, the monthly payments shall 
cover only the actual cost of the work, as certified by the superintendent of con- 
struction, to whose certificates shall be attached all payrolls and vouchers. If any 
contractor to whom said work shall have been let shall fail to perform the same ac- 
cording to the terms specified in his contract, action may be had in behalf of the 
commissioners against such contractor and his bond in the superior court, for 
damages sustained in the district, and recovery made against such contractor and 
his sureties. In such an event the work shall be advertised and relet in the same 
manner as the original letting. (1917, c. 131, s.8:C. S., s. 4970. ) 


§ 107-13. Record book kept by clerk.—The clerk shall provide a suitable 
book to be known as the Record Book of the Agricultural Development Commis- 
SIONETS OL AL. er oe District, in which he shall cause to be recorded every petition, 
motion, order, record, judgment, or finding of the board of commissioners in every 
transaction which may come before it, in such a way as to make a complete and 
continuous record of the case; copies of all the maps and plans are to be furnished 
by the commissioners, and marked by the clerk “Official Copy,” which shall be 
kept on file by him in his office, and one of the copies shall be pasted or otherwise 
attached to his record. (1917, c. 131, s.9; C. S., s. 4971.) 


§ 107-14. Assessment rolls; preparation; contents; execution.— After 
the classification of the land and ratios of assessment of the different classes to be 
made thereon has been confirmed by the court, the commissioners shall ascertain 
the total cost of improvement, including all incidental expenses, and shall certify 
under the hand of the chairman and secretary of the board of commissioners to the 
clerk the said total cost, and said certificate shall be forthwith recorded in the rec- 
ord book and open to the inspection of any landowner in the district. The commis- 
sioners shall immediately prepare in duplicate the assessment rolls or agricultural 
improvement tax lists, giving therein the names of the owners of the land in the 
district as ascertained from the public records, a brief description of the several 
tracts of land assessed, and the assessment against each tract of land. The first of 
these assessment rolls shall provide assessments sufficient for the payment of in- 
terest on the bond issue to accrue the third year after their issue and the install- 
ment of principal to fall due at the expiration of the third year after the date of 
issue, together with such amounts as shall have to be paid for the collection and 
handling of the same. The second assessment roll shall make like provision for 
the fourth year, and in like manner assessment rolls shall make provision for each 
succeeding year during the life of the bonds. Each of the said assessment rolls 
shall specify the time when collectible, and shall be numbered in their order, and 
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the amounts assessed against the several tracts of land shall be in accordance with 
the benefits received, as shown by the classification and ratio of the assessment 
made by the viewers. These assessment rolls shall be signed by the clerk and by 
the secretary of the board of commissioners. CLOUT cap Silat 10:5 CerS; wists 49722) 


§ 107-15. Filing and collection of assessment rolls; to be lien 
on land.—One copy of each of said assessment rolls shall be filed in the record 
book and one copy shall be delivered to the sheriff or other county tax collector, 
after the clerk has appended thereto an order directing the collection of said 
assessment, and the said assessment shall thereupon have the force and effect of 
a judgment as in the case of State and county taxes. These assessments shall con- 
stitute a first and paramount lien, second only to State and county taxes, upon the 
lands assessed for the payment of the bonds and interest thereon as they become 
due, and shall be collected in the same manner, by the same officers, as the State 
and county taxes are collected. (1917, c. 131, s. 10; C. S., s. 4973.) 


§ 107-16. When assessments due; sale of delinquent lands. — ‘The 
said assessments shall be due and payable on the first Monday in September each 
year, and if the same shall not be paid in full by the thirty-first day of December 
following, it shall be the duty of the sheriff to sell the land or lands so delinquent. 
The sale of lands for failure to pay such assessments shall be made at the court- 
house door in the county in which the lands are located, between the hours of ten 
o’clock in the forenoon and four o’clock in the afternoon, on the first Monday of 
February of each year; and if for any necessary cause the sale cannot be made on 
that date, the sale may be continued from day to day for not exceeding four days, 
or the land may be readvertised and sold on the first Monday in March succeed- 
ing, during the same hours, without any order therefor. In all other respects, 
except as to the time of the sale of the land, the existing laws as to the collection 
of State and county taxes shall have application to the collection of assessments 


under this chapter. (1917, c. 131, s. 10; C. S., s. 4974.) 


§ 107-17. Settlement by tax collector. —It shall be the duty of the 
sheriff or tax collector to pay over to the county treasurer promptly the moneys 
so collected by him upon said tax assessments, to the end that the said treasurer 
may have funds in hand to meet the payment of interest and principal due upon 
outstanding bonds as they mature. (1917, ¢. 131, s. 10;:C..S., 8. 4975.) 


§ 107-18. Payment of interest and installments on bonds; county 
treasurer’s liability.—It shall be the duty of the county treasurer, and with- 
out any previous order from the commissioners, to provide and pay the install- 
ments of interest at the time and place as evidenced by the coupons attached to 
said bonds, and also to pay the annual installments of principal due on said bonds 
at the time and place as evidenced by said bonds: and the said county treasurer 
shall be guilty of a misdemeanor and subject, on conviction, to fine and imprison- 
ment, in the discretion of the court, if he shall neglect or fail to make prompt 
payment of said interest and principal of said bonds, and shall likewise be liable 
in a civil action for all damages which may accrue to the board of commission- 
ers or holders of said bonds, to either or both of which a right of action is hereby 


Be Mfc Tale. IOs She 4976. ) 


§ 107-19. New assessment on sale of land.— When any land in the dis- 
trict is sold, as provided in § 107-16, the court shall assess the new owner thereof, 
and deduct the amount of the new assessment from the assessment of the former 
“pba and correct the assessment rolls accordingly. (1917, c. 131, s. 10; C. S., 
s. 4977.) 


§ 107-20. Advertisement of intention to issue bonds.—The commis- 
sioners shall give notice for three weeks, by publication in some newspaper pub- 
lished in the county in which the district or a part of the district is situated, and 
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shall also post a written or printed notice at the door of the courthouse and at five 
conspicuous places in the district, reciting that they propose to issue bonds for the 
payment of the total cost of improvement, giving the amount of the bonds to be 
issued, the rate of interest they are to bear, and the time when payable. Any land- 
owner in the district not wanting to pay interest on the bonds may within fifteen 
days after the publication of said notice pay to the county treasurer the full amount 
for which his land is liable, to be assessed from the classification sheet and certifi- 
cate of the board of commissioners, showing the total cost of improvements, and 
have his lands released from liability to be assessed for such improvements. (1917, 


Geloln ss Ll. Clo cosas 


§ 107-21. Landowner’s waiver.—Each and every person owning land in 
the district who shall fail to pay to the county treasurer the full amount for which 
his land is liable as aforesaid, within the time above specified, shall be deemed as 
consenting to the issuance of the bonds, and in consideration of the right to pay his 
proportion in installments, he hereby waives his right of defense to the payment 
of any assessment which may be levied for the payment of the bonds because of 
any irregularity or defect in the proceedings prior to this time, except in the case 
of an appeal as hereinbefore provided, which is not affected by this waiver. (1917, 


otl3 los I 2ZOAS ht Se49797) 


§ 107-22. Bond issue.—At the expiration of fifteen days after the expira- 
tion of the notice of the bond issue, the board of commissioners may issue bonds 
of the district for an amount equal to the total estimated cost of the improve- 
ments, less such amounts as shall have been paid in in cash to the county treasurer, 
plus an amount sufficient to pay interest on the bond issue for the three years next 
following the date of the issue: Provided, that the total principal amount of the 
bonds to be issued shall not exceed fifty dollars per acre for the land to be im- 

roved. 
z These bonds shall bear six per cent interest per annum, payable semiannually, 
and shall be paid in twenty equal installments. The first installment of the princi- 
pal shall mature at the expiration of three years from the date of issue, and one in- 
stallment for each succeeding year for nineteen additional years. The commission- 
ers shall sell these bonds at not less than par and apply the proceeds to the pay- 
ment of interest on said bonds for the three years next following the date of issue, 
and the payment of other expenses of the district provided for in this chapter. 
The proceeds from such bonds shall be for the exclusive use of the district speci- 
fied on their face. The bonds shall be numbered by the board of commissioners 
and recorded in the record book, which record shall set out specifically the lands 
embraced in the district on which the tax has not been paid in full, which land is 
to be assessed as hereinbefore provided. If any installment of principal or interest 
represented by said bonds shall not be paid at the time and in the manner when 
the same shall be due and payable, and such default shall continue for a period of 
six months, the holder or holders of such bond or bonds upon which default has 
been made shall have a right of action against said district, or the board of com- 
missioners of said district, wherein the court may issue a writ of mandamus against 
said district, its officers, including the tax collector and treasurer, directing the 
levying of a tax or specific assessment as herein provided and the collection of the 
same in such sum as may be necessary to meet any unpaid installment of principal 
and interest and the cost of said action; and such other remedies are hereby vested 
in the holder or holders of such bond or bonds in default as may be authorized 
by law; and the right of action is hereby vested in the holder or holders of such 
bond or bonds upon which default has been made authorizing them to institute suit 
against any officer on his official bond for failure to perform any duty imposed 
by the provisions of this chapter. The official bonds of the tax collector and the 
county treasurer shall be liable for the faithful performance of the duties herein 
assigned them. Such official bonds may be increased by the board of county com- 


missioners. '(1917,:c7131,°s/ 133°C. Si, s. 4980.) 
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§ 107-23. Fees allowed sheriff and treasurer. — The fee allowed the 
sheriff or the tax collector for collecting the tax as prescribed in this chapter shall 
be two per centum of the amount collected, and the fee allowed the county treas- 
urer for disbursing the revenue obtained from the sale of the bonds shall be one 
per centum of the amount disbursed: Provided, no fee shall be allowed to the 
sheriff or other tax collector, or to the county treasurer, for collecting or receiving 
the revenue obtained from the sale of said bonds, nor for disbursing the revenue 
raised for paying off said bonds: Provided further, that in those counties where 
the sheriff, tax collector, and treasurer are on a salary basis, no fee whatever 
shall be allowed for collecting or disbursing the funds of the district. (1917, c. 
1518s. 13° (2d); Cgeee 4981.) 


are usual for like services in other cases. Said costs and expenses shall be paid, 
by order of the court, out of the funds provided for that purpose, and the board 
of commissioners shall issue warrants therefor when funds shall be in the hands of 
the treasurer. Any engineer, viewer, superintendent of construction, or other per- 
son appointed under this chapter may be removed by the court, upon petition, for 
corruption, neglect of duty, or other good and satisfactory cause shown. G10 l/c, 
IS], Ss. .14<(C} Cages 4982.) 


§ 107-25. Liberal construction; defects in proceeding.—The provisions 
of this chapter shall be liberally construed to promote the objects herein declared 


the proceedings, and the remedies provided for in this chapter shall exclude all 
other remedies. (1917, c. LSt Ns aS GES. s. 4983.) 
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Chapter 108. 
Board of Public Welfare. 


Article 1. 
State Board of Public Welfare. 
Sec. 
108-1. Appointment, term of office, and 


compensation. 
108-1.1. Change of name in statutes and 
regulations relating to Board. 


108-2. Meetings of Board. 

108-3. Powers and duties of Board. 

108-4. Investigation and report on mental 
and physical infirmities. 

108-5. Inspection of county prisons; re- 
ports required. 

108-6. Biennial reports to General As- 
sembly. 

108-7. Attention secured for insane and 
other unfortunates. 

108-8. Public institutions to furnish in- 
formation. 

108-9. Relatives ineligible to appointment 


in State institutions; payments to 
nursing, etc., homes owned, etc., 
by welfare or other officials, or 
their relatives, prohibited. 
108-10. Failure of officers to furnish in- 
formation. 
Article 2. 


County Boards of Public Welfare. 


108-11. County welfare boards; 
ment; duties. 

108-12. Meetings of the board; compensa- 
tion and expenses. 

108-12.1. Change of name in statutes and 
regulations relating to board. 

108-13. County superintendent of welfare; 
appointment; salary. 

108-14. Powers and duties of county wel- 
fare superintendent. 

108-14.01. Special county attorneys for 
welfare matters; appointment 
or designation of another to 
perform duties; compensation 
and expenses. 

108-14.02. Duties of special county attor- 
neys. 

108-14.03. Boards of welfare to assist and 
furnish information to special 
attorneys. 


Article 2A 


Records of Persons Receiving Public 
Assistance, 


108-14.1. County board to file list of per- 
sons receiving assistance. 

108-14.2. Lists open to public; records as 
to adoption; names of children, 
etc., not disclosed; data as to 


appoint- 
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employees of board to be on 
file. 

108-14.3. List filed only in county where 


board functions. 


108-14.4. Unlawful uses of information 
disclosed; unlawful to fail to file 
list. 

108-14.5. Only names, addresses and 
amounts to be disclosed; au- 


thority of State Board not lim- 
ited. 


Article 3. 


Division of Public Assistance. 


108-15. Division of Public Assistance 
ated. 
Director of Public Assistance. 


Part 1. Old Age Assistance. 


Short title. 

Establishment of relief. 

Definitions. 

Acceptance of federal grants. 

Eligibility. 

State Old Age Assistance Fund. 

State appropriation. 

County fund. 

Appropriations not to lapse. 

Custody and receipt of funds. 

Department of Public Welfare. 

Certain powers and duties of State 
Board of Public Welfare. 

Certain powers and duties of lo- 
cal boards; county welfare 
boards. 

Application for assistance; 
mination thereon. 

108-30.1. Lien on real property. 

108-30.2. Action to be taken upon termi- 

nation of assistance. 
108-30.3. Funds recovered. 


cries 


108-16. 


108-17. 
108-18 

108-19. 
108-20. 
108-21. 
108-22. 
108-23. 
108-24. 
108-25. 
108-26. 
108-27. 
108-28. 


108-29. 


108-30. deter- 


108-31. Action by county commissioners. 
108-32. Assistance not assignable; checks 
payable to decedents. 

108-33. State Board of Allotments and 
Appeal. 

108-34. Periodic reconsideration and 
changes in amount of assistance. 

108-35. Removal to another county. 

108-36. Procedure preliminary to _ allot- 
ments and county taxation; in- 
vestigation and report. 

108-37. Allocation of funds. 

108-38. Administration expenses. 

108-39. Transfer of State and federal funds 
to the counties. 

108-40. Accounts and reports from county 


officers. 
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108-41. Further powers and duties of State 
Board. 

108-42. Fraudulent acts made  misde- 
meanor. 


108-43. Limitations of article. 


Part 2. Aid to Dependent Children. 


108-44, Short title. 
108-45. Establishment of relief. 
108-46. Definitions. 
108-47. Acceptance of federal grants. 
108-48. Amount of relief. 
108-49. Dependent children defined. 
108-50. [Repealed.] 
108-51. State Aid to Dependent Children 
Fund. 
State appropriation. 
County fund. 
Appropriations not to lapse. 
Custody and receipt of funds. 
General powers and duties of De- 
partment of Public Welfare. 
57. Certain powers and duties of State 
Board of Public Welfare. 
58. Certain powers and duties of local 
boards; county welfare boards. 


108-52. 
108-53. 
108-54. 
108-55. 
108-56. 


108-59. Application for assistance; deter- 
mination thereon. 

108-60. Action by county commissioners. 

108-61, Assistance not assignable. 


. State Board of Allotments and Ap- 
peal. 
108-63. Periodic reconsideration and 
changes in amount of assistance. 

108-63.1. Supervision of assistance in cer- 
tain cases. 

Removal to another county. 

Procedure preliminary to  allot- 
ments and county taxation; in- 
vestigation and report. 

Allocation of funds. 

Administration expenses. 

Transfer of State and federal funds 
to the counties. 

Accounts and reports from county 
officers. . 

Further powers and duties of State 
Board. 
Fraudulent 

meanor. 
Limitations of article. 
Equalizing fund. 


108-64, 
108-65. 


108-66. 
108-67, 
108-68. 


108-69. 
108-70. 


108-71. acts made  misde- 
108-72. 


108-73. 


Part 3. General Assistance. 


108-73.1. Establishment of relief. 

108-73.2. Acceptance of federal grants in 
aid; Part liberally construed. 

Assistance defined. 

Eligibility. 

State General Assistance Fund. 

Allotment and transfer of fed- 
eral and State funds to the 
counties. 


3A N. C—16 


108-73.3. 
108-73.4. 
108-73.5. 
108-73.6, 


241 


Sec. 

108-73.7. Assistance not assignable. 

108-73.8. Accounts and reports from 
county officers. 

108-73.9. Further powers and duties of 


State Board. 
108-73.10. Participation permissive; effect 
of federal grants. 
County fund for aid to the per- 
manently and totally disabled. 
Appropriation not to lapse. 


108-73.11. 


108-73.12. 


Part 4. Hospitalization of Assistance 


Recipients. 

Establishment of fund. 
Determination of rate per re- 
cipient; payments into court. 
Extent of payment for hospitali- 

zation. 
Custody and receipt of funds. 
Disbursement. 
Acceptance of federal grants. 


108-73.13. 
108-73.14. 


108-73.15. 


108-73.16. 
108-73.17. 
108-73.18. 


General Provisions. 


108-74. Organization; appointment of agen- 
cies; employment. 

108-74.1. Rules and regulations of Board 
subject to approval of Director 
of Budget and Advisory Budget 
Commission. 

108-75. County funds; how provided. 

108-76. Termination of federal aid. 

108-76.1. Diversion of aid or violation -of 
article a misdemeanor. 

108-76.2. Further action prohibited upon 
termination of federal aid. 

108-76.3. Personal representatives for re- 
cipients of assistance; appoint- 
ment authorized; procedure; 
removal; costs; appeals. 

108-76.4. Courts for purposes of sections 
108-76.3 to 108-76.5; records. 

108-76.5. Findings under section 108-76.3 
not competent as evidence in 
other proceedings. 


Article 4. 


Home Boarding Fund. 

108-77. State Boarding Home Fund cre- 
ated. 

108-78. No benefits to children otherwise 
provided for. 


108-79. Administration of Fund by State 
Board of Public Welfare. 


Article 4A. 
State Boarding Fund for the Aged 
and Infirm. 
108-79.i. State Boarding Fund established. 
108-79.2. Payments. 


108-79.3. Benefits may be in addition to 
other aid. 
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Article 5. DEC, 
Regulation of Organizations and Indi- evidence of authority and show 
viduals Soliciting Public Alms. same on request. 
Sec 108-84. Organizations, etc., exempted from 
108-80. Regulation of solicitation of pub- article. 


lic aid for charitable, etc., pur- 108-85. Regulation and licensing of solic- 
itation of alms for individual 


oses. 
108-81. re acicide for license to solicit livelihood. 
public aid. 108-86. Punishment for violation of arti- 
108-82. Issuance of license by State Board cle; misapplication of funds col- 
of Public Welfare. lected. 


108-83. Solicitors and collectors must have 108-87 to 108-90. [Omitted.] 


ARTICLE 1. 
State Board of Public Welfare. 


§ 108-1. Appointment, term of office, and compensation.—There shall 
be appointed by the Governor seven members who shall be styled “The State 
Board of Public Welfare,’ and at least one of such persons shall be a woman. 
The terms of office of the members of the Board shall be six years. Upon 
the expiration of the terms of office of the present members of the Board, the 
Governor shall appoint their successors as follows: Three members to be ap- 
pointed on April first, one thousand nine hundred and forty-three and every six 
years thereafter; two members to be appointed on April first, one thousand 
nine hundred and forty-five and every six years thereafter; and two members to 
be appointed on April first, one thousand nine hundred and forty-seven and 
every six years thereafter. Any vacancy in the Board at present or which may 
hereafter arise from any cause whatsoever shall be filled for the residue of the 
term by appointment by the Governor. The Governor shall designate the chair- 
man of the Board so selected, which chairmanship so designated may be changed 
as the Governor may deem best to promote the efficiency of the service. The 
members of the Board shall serve without pay, except that they shall receive their 
necessary expenses: Provided, however, that the chairman of the said Board, 
when acting as a member of the State Board of Allotments and Appeal shall 
receive a per diem to be fixed by the Director of the Budget, together with actual 
expenses incurred in attending meetings. (1868-9, c. 170, s. 1; Code, s. 2331; 
Rey.,, §; 09132 1909, (cx 500 2.1917, c, 170, sil ¢¢Gassa ts 25004 * 5193 ime d 1S ee 
1943, c. 775, s. 1; 1945, c. 43, s. 1.) 

Editor’s Note. — Prior to the 1943 the Board to the State Board of Public 
amendment the members of the State Welfare, and s. 4 of the amendatory act 
Board of Charities and Public Welfare changed the title of the chapter from 
were elected by the General Assembly. “Board of Charities” to “Board of Public 
The 1945 amendment changed the name of Welfare.” 


§ 108-1.1. Change of name in statutes and regulations relating to 
Board.—Wherever in the General Statutes of North Carolina, or in any session 
law, public, public-local, private or special act of the General Assembly, or in any 
rule or regulation, a duty or obligation is imposed upon the State Board of 
Charities and Public Welfare, or any authority, privilege or power is granted to 
the State Board of Charities and Public Welfare, the same shall be construed as 
referring to the State Board of Public Welfare. (1945, c. 43, s. 2.) 


§ 108-2. Meetings of Board.—The Board shall hold meetings at least 
quarterly, and whenever called in session by the chairman, and shall make such 
rules and orders for the regulation of its own proceedings as it deems proper. 
(1868-9, c. 170, s. 2; Code, s. 2332; Rev., ss. 2807, 3914; 1909, c. 899; 1917, c. 
170,"shts CSF ses00bs 


§ 108-3. Powers and duties of Board.—The Board shall have the fol- 
lowing powers and duties, to-wit: 
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(1) To investigate and supervise, through and by its own members or its 
agents or employees, the whole system of the charitable and penal 
institutions of the State, and to recommend such changes and addi- 
tional provisions as it may deem needful for their economical and 
efficient administration. 

(2) To study the subjects of nonemployment, poverty, vagrancy, housing 
conditions, crime, public amusement, care and treatment of prisoners, 
divorce and wife desertion, the social evil and kindred subjects and 
their causes, treatment, and prevention, and the prevention of any 
hurtful social condition. 

(3) To study and promote the welfare of the dependent and delinquent 
child and to provide, either directly or through a bureau of the Board, 
for the placing and supervision of dependent, delinquent, and defective 
children. 

(4) To inspect and make report on private orphanages, institutions, mater- 
nity homes, and persons or organizations receiving and placing 
children, and to require such institutions to submit such annual re- 
ports and information as the State Board may determine: Provided, 
that the term “maternity homes” used hereinbefore in this subsection 
shall be construed to include institutions or homes maintained not 
only for the purpose of receiving pregnant women for care previous 
to, during and following delivery, but institutions or lying-in homes 
wherein pregnant women are received for care previous to and fol- 
lowing delivery, the said delivery taking place in a hospital to which 
this statute does not apply. 

(5) To grant license for one year to such persons or agencies to carry on 
such work as it believes is needed and is for the public good, and is 
conducted by reputable persons or organizations, and to revoke such 
license when in its opinion the public welfare or the good of the 
children therein is not being properly subserved; Provided, this sub- 
division shall not apply to any orphanage chartered by the laws of 
the State of North Carolina, owned by a religious denomination or 
a fraternal order, and having a plant and assets not less than sixty 
thousand dollars ($60,000), nor shall it apply to orphanages operated 
by fraternal orders, under charters of other states, which have com- 
plied with the corporation laws of North Carolina and have that 
amount of property. 

(6) To issue bulletins and have same printed and in other ways to inform 
the public as to social conditions and the proper treatment and 
remedies for social evils. 

(7) To issue subpoenas and compel attendance of witnesses, administer 
oaths, and to send for persons and papers whenever it deems it nec- 
essary in making the investigations provided for herein or in the 
other discharge of its duties, and to give such publicity to its investiga- 
tions and findings as it may deem best for the public welfare. 

(8) To employ with the approval of the Governor, a trained investigator of 
social service problems who shall be known as the Commissioner of 
Public Welfare, and to employ such other inspectors, officers, and 
agents as it may deem needful in the discharge of its duties. The 
salary of the Commissioner shall be fixed by the Governor subject to 
the approval of the Advisory Budget Commission. 

(9) To recommend to the legislature social legislation and the creation of 
necessary institutions. 

(10) To have the authority to establish, maintain and provide rules and 
regulations for the administration of a system of personnel standards 
on a merit basis with a uniform schedule of compensation for all em- 
ployees of the State Board and of the county welfare departments: 
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Provided, that the compensation schedule for employees of the State 
Board shall be established in conformity with the provisions of the 
State Personnel Act. 

(11) To attend, either through its members or agents, social service con- 
ventions and similar conventions, and to assist in promoting all helpful 
publicity tending to improve social conditions of the State, and to 
pay out of the funds appropriated to the State Board office expenses, 
salaries of employees, and all other expenses incurred in carrying out 
the duties and powers hereinbefore set out. 

(12) To receive, hold and administer for the purposes for which it is 
organized, any funds donated to it, either by will or deed, and to 
administer said funds in accordance with the instructions of the will 
or deed creating them. 

(13) To accept donations and gifts or any and all kinds of commodities, 
services or moneys which may be donated or given by the federal or 
State government, or by any political subdivision of the State. Such 
donations shall be used exclusively by said Board for relief purposes 
in this State, and said Board is hereby fully authorized and em- 
powered, under rules and regulations adopted by it, to provide for 
the distribution thereof. 

(14) To furnish to the federal government, or any of its agencies, such 
services as may be required in selecting, certifying, or referring per- 
sons who may be eligible for Civilian Conservation Corps, or per- 
sons who may be eligible for employment by the Works Projects 
Administration, the Resettlement Administration, the Surplus Com- 
modities Corporation, or any other agency of the federal government 
engaged in relief or allied activities. The State Board of Public Wel- 
fare is also authorized to certify to the Surplus Commodities Corpo- 
ration the persons eligible to receive such commodities as may be 
distributed for relief purposes. The State Board is further author- 
ized to furnish to the federal government or any of its agencies any 
certification services that may be required or authorized under the 
Social Security Act, and to accept reimbursement from the federal 
government for such services. _ 

(15) To establish standards, provide rules and regulations for the operation 
of, and to inspect and license boarding homes, rest homes, or conva- 
lescent homes for persons who are aged or mentally or physically 
infirm and who are not related or connected by blood or marriage to 
the applicant for license when a charge is made for such care: Pro- 
vided said homes care for two or more persons. Such license shall be 
valid for one year from the date of issuance unless revoked earlier 
by the Board for cause. Such homes shall be under the supervision 
of the Board, and its agents may at any time visit and inspect the 
homes. Any individual or corporation who shall operate any such 
home without having first received such license from the Board shall 
be guilty of a misdemeanor. Licensing authority shall not apply to 
any institution established, maintained or operated by any unit of 
government nor to commercial inns or hotels nor to any facility li- 
censed by the Medical Care Commission under the provisions of 
G. S. 131-126.1 (3) unless the facility receives public welfare funds. 

(16) To make payments out of State moneys appropriated for the purpose 
and out of federal moneys available under the Federal Social Security 
Act, as amended, to pay the costs of necessary hospitalization in 
hospitals or health centers duly licensed by the Medical Care Com- 
mission of recipients of old age assistance, aid to dependent children, 
and aid to the permanently and totally disabled, to the extent and 
in the manner determined from time to time to be feasible by the 
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Board pursuant to rules, regulations and standards established by 
said Board: Provided, that the rules, regulations and standards 
established by the Board with respect to necessary hospitalization of 
recipients of old age assistance, aid to dependent children and aid to 
the permanently and totally disabled shall be consistent with the 
principle of obtaining maximum federal participation under the 
Federal Social Security Act, as amended. 


(17) To cooperate with the federal Department of Health, Education and 


Welfare in the administration of acts of Congress relating to child 
welfare and services related and pursuant thereto and to administer 
the funds provided by the federal government either as direct grants 
or as matching funds for child welfare purposes. The provision of 


federal acts relating to grants-in-aid to the State 
purposes, and the benefits thereunder, are 


for child welfare 
hereby accepted and 


adopted, and the provisions of this section shall be liberally construed 
in relation to such federal acts, so that the intent to comply therewith 


shall be made effectual. 
Rev., ss. 3914, 3915; 


IDA en l/s bal? 


(1SOS-9 7 ariel /0nis018.< Code,.s5, 2332-2333. 


TOLD Mice AG. 86101 ee Cat Se 


s. 9006; 1925, c. 90, ss. 1, 2; 1927) tr 65551931,0¢; 1175: 1937, -¢, 319, 


S, 2 WOR OM ESIEO, 15): 


19415) 6.270, s1.2°1945:-¢. 185; 1951, c. 103: 


1951,/c; 1098) s: 2; 1953, c. 1A LSS 618 269% 51957 ¢ LOO Saher 


541, s. 7; 1959, c. 684.) 


Cross References.—See Const. Art. baie 
§ 7. For sections prescribing certain 
duties and powers of the Board and the 
Commissioner of Public Welfare, see the 
following: §§ 48-1 through 48-35 (duties 
relative to adoption of Minors); § 153-9, 
subs. 38 (approval of establishment and 
maintenance of county homes for indigent 
and delinquent children); § 153-154 (re- 
ports required from county homes); § 153- 
166 (approval of facilities and equipment 
of district hospital homes for aged and 
infirm); § 35-40 (Commissioner is member 
of Board of Eugenics) § 15-206 (co-opera- 
tion with State Probation Commission) ; 
§ 108-18 (duties in administering Old Age 
Assistance Act); § 108-57 (duties in ad- 
ministering aid to dependent children) ; 
§§ 108-77 through 108-79 (administration 
of State Boarding Home Fund); §§ 108-80 
through 108-86 (regulation of organiza- 
tions and persons soliciting alms); § 110- 
29 (commitment of delinquent children to 
Board by juvenile courts); § 110-30 (ap- 
proval of matron and superintendent of 
detention homes for children committed 
by juvenile courts); § 110-31 (appointment 
and discharge of probation officers); § 
110-33 (reports required of probation offi- 
cers); § 110-49 (licensing of institutions 
for the care of children); §§ 110-50 through 
110-56 (regulation of placement of chil- 
dren from without State) ; § 111-3 (Commis- 
sioner ex officio member of State Com- 


mission for the Blind); § 122-20 (inspection 
of hospitals for the insane and reports to 
General Assembly); § 148-9 (supervision 
and visitation of State Prisons). 

Editor’s Note. — The 1931 amendment 
added the proviso to subdivision (4), and 
the 1937 amendment inserted the words 
“with the approval of the Governor” in 
subdivision (8). The 1941 amendment re- 
wrote subdivision (10), and the 1945 amend- 
ment added subdivision (15). The first 
1951 amendment changed subdivision (8), 
and the second 1951 amendment added 
subdivision (16). 

The 1953 amendment added the third 
sentence of subdivision (14), and the 
1955 amendment added subdivision Gia 
The first 1957 amendment changed subdi- 
vision (14) by substituting “State Board 
of Public Welfare” for “State Board of 
Charities and Public Welfare.” The sec- 
ond 1957 amendment added the second 
sentence of subdivision (8), and made a 
conforming change in the first sentence. 
The 1959 amendment, deleted from sub- 
division (15) part of the proviso begin- 
ning in line five, inserted the next to last 
sentence, and added to the last sentence 
the part relating to facility licensed by 
the Medical Care Commission. 

Cited as to subdivision (15), in In re 
CY’ Mealp: 248 Ni Cryi7i4k92 NSE ge, (2d) 
189 (1956). 


§ 108-4. Investigation and report on mental and physical infirmi- 
ties.—The Board shall also give special attention to the causes of insanity, defect 
or loss of the several senses, idiocy, and the deformity and infirmity of the 
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physical organization. They shall, besides their own observation, avail themselves 
of correspondence and exchange of facts of the labors of others in these depart- 
ments, and thus be able to afford the General Assembly data to guide them in 
future legislation for the amelioration of the condition of the people, as well as to 
contribute to enlighten public opinion and direct it to interests so vital to the 
prosperity of the State. The State Board shall keep and report statistics of the 
matters hereinbefore referred to and shall compile these reports and analyze them 
with a view of determining and removing the cause in order to prevent crime 
and distress. (1868-9, c. 170, s. 4; Codeusis2334reRevans: oo lOsLoly, c1/0ns. 
Ligne C05. S007) 


108-5. Inspection of county prisons; reports required.—The State 
Board shall have power to inspect county jails, county homes, and all prisons and 
prison camps and other institutions of a penal or charitable nature, and to require 
reports from sheriffs of counties, chiefs of police of cities and towns, and super- 
intendents of public welfare and other county and municipal officers in regard 
to the conditions of jails or almshouses, or in regard to the number, sex, age, 
physical and mental condition, criminal record, occupation, nationality and race 
of inmates, or such other information as may be required by the State Board. 
The plans and specifications of all new jails and almshouses shall, before the be- 
ginning of the construction thereof, be submitted for approval to the State Board. 
(1868-9, c. 170, s. 5; Code, s. 2335 : Revie smsol7 = 1017 cml7 Onsale ees, 
5008; 1957, c. 86.) 

Editor’s Note. — The 1957 amendment towns.” It also inserted after the word 
inserted after the word “counties” in line “county” in line five the words “and mu- 
four a comma followed by the words and _ nicipal.” 
punctuation “chiefs of police of cities and 


§ 108-6. Biennial reports to General Assembly.—The State Board 
shall biennially prepare and submit to the General Assembly a complete and full 
report of its doings during the preceding two years, showing the actual condition 
of all the State institutions under its supervision, with such suggestions as it may 
deem necessary and pertinent, and shall report such other matters as it may 
think for the benefit of the people of the State. (1868-9, c. 170, s. 8; 1870-1, c. 
106; Code "0P2338 > *Rev.7s3915 5) 1917-"e: 1708s 31 GS st S51 5009 2 onan 


982.) 

Editor’s Note. — The 1955 amendment 
struck out the former provision for print- 
ing 


§ 108-7. Attention secured for insane and other unfortunates.— 
Whenever the Board shall have reason to believe that any insane person, not in- 
curable, is deprived of proper remedial treatment, and is confined in any alms- 
house or other place, whether such insane person is a public charge or otherwise, 
it shall be the duty of the Board to cause such insane person to be conveyed to 
the proper State hospital for the insane, there to receive the best medical attention. 
So, also it shall be their care that all the unfortunate shall receive benefit from 
the charities of the State. (1868-9, c. 170, s. 6; Code, s. 2336; Rev., s. 3919; 
1917.0. 4170, 58) itis 010.9 


§ 108-8. Public institutions to furnish information.—The Board may 
require the superintendents or other officers of the several charitable and penal 
institutions of the State to report to them any matter relating to the inmates of 
such institutions, their manner of instruction and treatment, with structure of 
their buildings, and to furnish them any desired statistics upon demand. (1868-9, 
c. 170, 's. 73 Code;8..2337; Rev, 8: 3920; 1917) ,c 170 fax dag Coroesuat ls) 


§ 108-9. Relatives ineligible to appointment in State institutions; 
payments to nursing, etc., homes owned, etc., by welfare or other offi- 
cials, or their relatives, prohibited.—(a) No person shall be appointed to 
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any place or position in any of the State institutions under the supervision of the 
State Board who is related by blood or marriage to any member of the State 
Board or to any of the principal officers, superintendents, or wardens of State 
institutions. 

(b) In all-cases where nursing homes or homes for the aged or infirm may be 
owned or operated in whole or in part by members of the State Board of Pub- 
lic Welfare, of any county board of public welfare, or of any county board of 
commissioners, or by an official of the State Department of Public Welfare or 
any county department of public welfare, or by any person related by blood (closer 
than the third degree of kinship as determined by chapter 104A of the General 
Statutes of North Carolina) to any such board member or official, or the spouse 
of such board member or official or relative, the payment of any public welfare 
or public assistance funds derived from any source, federal, State, or local, for 
the care of any person in such facility, shall be prohibited. (1917, c. 170, s. 1; 
C. S., s. 5012; 1959, c. 715.) 

Editor’s Note. — The 1959 amendment 
designated the former section as subsec- 
tion “(a)” and added subsection “(b).” 


§ 108-10. Failure of officers to furnish information.—If the board of 
commissioners of any county or the justices of the peace of any township, or any 
officer or employee of any charitable or penal institution of the State shall fail, 
refuse, or neglect to furnish any information required by law to be furnished to 
the State Board of Public Welfare, when they have been provided with the neces- 
sary blank forms for such reports, or shall fail upon request to afford proper 
facilities for the examination of any charitable or penal institution of the State, 
they shall be guilty of a misdemeanor. (1869-70, c. 154, s. 3; Code, s. 2341; 1891, 
CeaGlasy2; Revess 35005 Ch Siis)50135.1957; o LOO; sa!) 

Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare.” 


ARTICLE 2. 
County Boards of Public Welfare. 


§ 108-11. County welfare boards; appointment; duties.—Each of the 
several counties of the State shall have a county welfare board composed of three 
members who shall be appointed as follows: The board of county commissioners 
shall appoint one member who may be one of their own number to serve as ex 
officio member of the county welfare board with the same powers and duties as 
the other two members, or they may appoint a person not of their own number 
to serve on the county welfare board; the State Board of Public Welfare shall 
appoint one member; and the two members so appointed shall select the third 
member. In the event the two members thus appointed are unable to agree upon 
the selection of the third member, such third member shall be appointed by the 
resident judge of the superior court of the district in which the county is situated. 

Appointments of county welfare board members shall be made on or before 
the first day of July of the year in which the term of appointment expires, and 
shall be effective as of that date, and the terms of office shall be three years each. 
Appointments to fill vacancies shall be for the remainder of the term of office. 
Prior service on a county welfare board shall not disqualify any person for sery- 
ice under this article, but no member shall be eligible to serve more than two 
successive terms. 

The term of the third member of the county board of public welfare due to 
expire on the first day of April, one thousand nine hundred and fifty-five, is here- 
by extended through the thirtieth day of June of that year; the term of the mem- 
ber appointed by the county commissioners due to expire on the first day of 
April, one thousand nine hundred and fifty-six, is hereby extended through the 
thirtieth day of June of that year; and the term of the member appointed by the 


247 


§ 108-12 Cu. 108. Boarp oF PuBLic WELFARE § 108-12 
State Board of Public Welfare due to expire on the first day of April, one thou- 
sand nine hundred and fifty-seven, is hereby extended through the thirtieth day 
of June of that year. 

The county welfare boards of the several counties shall have the duty of select- 
ing the county superintendent of public welfare, shall act in advisory capacity to 
county and municipal authorities in developing policies and plans in dealing 
with problems of dependency and delinquency, distribution of the poor funds, 
and with bettering social conditions generally, including co-operation with other 
agencies in placing indigent persons in gainful enterprises, shall prepare the ad- 
ministrative budget for the county welfare department for submission to and ap- 
proval by the board of county commissioners, and shall have such other powers 
and duties as may be prescribed by law, particularly those set forth in the laws per- 
taining to old age assistance and aid to dependent children: Provided, that as 
to cases requiring immediate action to prevent undue hardship the county wel- 
fare board may at its discretion delegate to the superintendent of public welfare 
authority to consider and process applications under these laws, and to determine 
eligibility for assistance, amount of such assistance, and date on which it shall 
begin. The board shall require that any action taken by the superintendent pur- 
suant to such delegated authority be fully reported to the board at its next meet- 
ing. The board of public welfare of each county shall at its next monthly meet- 
ing accept or reject or modify the action of the county superintendent of public 
welfare made under the preceding proviso since the last monthly meeting of the 
county board of public welfare. The county welfare board shall meet with the 
superintendent of public welfare and advise with him in regard to problems per- 
taining to his office, and the superintendent of public welfare shall be the execu- 
tive officer of the board and shall act as its secretary. 

Any member of a county board of public welfare is authorized to inspect and 
examine any papers, documents, data, case histories, clinical data, medical re- 
ports, or any records whatsoever on file in the office of the county superintend- 
ent of public welfare, or in the custody of any case worker or agent or employee 
engaged in any service under any said county superintendent of public welfare, 
which pertain in any manner to any applicant or applications for public as- 
sistance of any type or nature, as authorized by chapter 108 of the General Stat- 
utes, as amended. No member of a county board of public welfare shall disclose 
to anyone or make public any information acquired by him by virtue of such 
inspection of said’‘records.” (1917, ¢c.-170;'s./1;" 1919, ¢. 46, s. 33°C) S., Ss, 50i4e 
1937 C19, S05 OFLC 2/0, se Cte Cy 1955. Co S280 oo) oem 
LOS70C LOU Ss era Or Le, oes 

Local Modification. — Gaston: 1957, c. 
1157; Guilford: 1955, c. 312; Wake: 1941, 
c. 270, s. 23’ Wilkes: 1939, c. 106: 

Editor’s Note. — The 1941 amendment 
rewrote the section, and the 1945 amend- 
ment rewrote the second paragraph. 

The 1953 amendment added the proviso 


The 1957 amendment substituted in the 
first paragraph “State Board of Public 
Welfare” for “State Board of Charities 
and Public Welfare.” 

The 1959 amendment added the last 
paragraph. Section 1% of the amendatory 
act provides: “If the provisions of this 


at the end of the first sentence of the fourth 
paragraph and the two sentences follow- 
ing. 


act are held by the Attorney General of 
the State of North Carolina to be in con- 
flict with the federal statutes relating to 


The 1955 amendment rewrote the for- 
mer second paragraph to appear as the 
present second and third paragraphs. 


disclosure of information (42 USCA 302; 
42 USCA 602; 42 USCA 1352;) this act 
shall be null and void.” 


§ 108-12. Meetings of the board; compensation and expenses.—The 
county welfare boards so appointed shall meet immediately after their appoint- 
ment and organize by electing a chairman, who shall serve for the term of his 
appointment, and shall forward notice of said chairman’s election and the third 
member’s appointment immediately to the State Board, and shall meet at least 
once a month with the superintendent of welfare and advise with him in regard 
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to problems pertaining to his office. Members of county boards of public welfare 
may at the discretion of the board of county commissioners receive a per diem 
not to exceed ten dollars ($10.00) a day and actual expenses when attending 
official meetings; any such payments heretofore made are hereby validated. (1917, 
cPA7O) Ss: 5 1919S eore aC. S..5,.5015: 1937, c. 319, s. 4; 1941, c. 270, s. 3; 
LOS ice 9251959 = ceri 


Local Modification. — Gaston: 1951, c. rewrote the section, and the 1947 amend- 
694; Jackson: 1959, c. 142; Mecklenburg: ment rewrote the second sentence. 
HOA Te. 12/20) . Sriy3s The 1959 amendment increased the per 
Editor’s Note. — The 1941 amendment diem from five to ten dollars. 


§ 108-12.1 Change of name in statutes and regulations relating to 
board.—Wherever in the General Statutes of North Carolina, or in any session 
law, public, public-local, private or special act of the General Assembly, or in any 
tule or regulation, a duty or obligation is imposed upon a county welfare board 
or upon a county board of public welfare, or any authority, privilege or power is 
granted thereto, the same shall be construed as referring to the county board of 
public welfare which shall henceforth be the designation of any of said county 
welfare boards or county boards of public welfare. (1945, c. 43, s. 3; LOS Ae 
100, s. 2.) 


Editor’s Note. — The 1957 amendment 
substituted “board of public welfare” for 
“board of charities and public welfare.” 


§ 108-13. County superintendent of welfare; appointment; salary. 
—On the first Monday in June, one thousand nine hundred and forty-one, or as 
soon thereafter as practical, the several county welfare boards shail appoint a 
superintendent of public welfare for the county in accordance with the rules and 
regulations of the merit system plan adopted by the State Board of Public Wel- 
fare. In making such appointment the county board may reappoint the super- 
intendent of public welfare whose term expires on the thirtieth day of June one 
thousand. nine hundred and forty-one and who was serving as superintendent of 
public welfare prior to the first day of January one thousand nine hundred and 
forty, if such person is certified by the merit system supervisor as having passed 
the merit system examination on a qualifying basis; or the county board may 
appoint as superintendent of public welfare any person who was employed by a 
county welfare department prior to the first day of January one thousand nine 
hundred and forty and who has been promoted to the duties and responsibilities 
of superintendent if such person meets the minimum requirements of the position 
of superintendent of public welfare and shall be certified by the merit system 
supervisor as having passed the merit system examination; or the county board 
may appoint as superintendent of public welfare a person from an open competi- 
tive or promotional register as certified by the merit system supervisor. The 
superintendent so appointed shall assume his duties on the first day of July, one 
thousand nine hundred and forty-one. All subsequent vacancies in the position 
of superintendent of public welfare shall be filled by the county board from an 
open competitive or promotional register. 

The county welfare board may dismiss a superintendent of public welfare in 
accordance with the merit system rules of the State Board of Public Welfare and 
any superintendent so dismissed shall have the right of appeal to the merit system 
council, as provided for in the merit system plan. 

The county welfare board shall determine the salary to be paid the superin- 
tendent of public welfare, in accordance with the merit system compensation 
plan, either at the time of his appointment or at such time as they may be in 
regular or called session for the purpose, and the salary shall be paid by the 
respective counties from federal, State and county funds: Provided that in 
counties where financial conditions render it urgently necessary, the State Board 
may cause to be paid out of any State or federal fund available for the purpose, 
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such portion of the salary of the superintendent of welfare of any county as, 
in the discretion of the State Board, may be necessary. Levy of taxes for the 
special purpose of payment of the salary of the county welfare superintendent is 
hereby authorized and directed. (1917, c. 170, s. lil 919 SC BAG eshte 
Cy Se 7885016; 1921, c. 128;.1920 see2015 s. 1; 1931, c425 551937 emo? Fs: 
5 4104 cn 2/080 43/1 95/20: AOU. Say 


Local Modification—Mecklenburg: 1941, The 1957 amendment substituted “State 
c. 270, s. 4. Board of Public Welfare’ for “State 

Cross Reference. — For Merit System Board of Charities and Public Welfare” in 
Act, see § 126-1 et seq. the first and second paragraphs. 

Editor’s Note. — The 1941 amendment 


rewrote the section. 


§ 108-14. Powers and duties of county welfare superintendent.—The 
county superintendent of public welfare shall have the following powers and duties: 


(1) To act as executive officer of county welfare board and to appoint office 
personnel in accordance with merit system regulations of the State 
Board of Public Welfare, whose salaries shall be paid by the county 
from federal, State and county funds: Provided, that in counties where 
financial conditions render it urgently necessary, the State Board may 
cause to be paid out of any State and federal funds available for the 
purpose such portion of the salaries as, in the discretion of the State 
Board may be necessary. 

(2) To administer old age assistance and aid to dependent children under the 
supervision of the State Board of Public Welfare and in accordance 
with the provisions of the Old Age Assistance and Aid to Dependent 
Children Acts. 

(3) To have the care and supervision of indigent persons in the county and 
to administer funds provided by the county commissioners for such 
purposes. 

(4) To act as agent for the State Board of Public Welfare in relation to any 
work to be done by the State Board in the county; and to make, under 
the direction of the State Board, such investigations in the county in 
the interest of social welfare as the State Board may desire or direct. 

(5) To issue employment certificates to children in such form and under such 
regulations as may be prescribed by the State Department of Labor. 

(6) To prepare and submit to the Eugenics Board of North Carolina peti- 
tions for sterilization of county institutional and noninstitutional cases 
and to arrange for operations authorized by the Eugenics Board. 

(7) To serve as investigating officer and chief probation officer for all juvenile 
courts in the county and to have oversight of dependent and delin- 
quent children including those on parole or probation, of such depend- 
ent children as may be placed in the county by the State Board, and 
of those children conditionally released from State institutions for 
juvenile delinquents. 

(8) To assist and co-operate with the Commissioner of Paroles and the Pa- 
role Supervisor in the oversight and actual supervision of persons on 
parole in the county and to co-operate with the Probation Commission 
and its representatives. 

(9) Under direction of the State Board to look after and keep up with the 
condition of persons discharged from hospitals for the insane. 

(10) To investigate cases for adoption and supervise placements for adop- 
tion. 

(11) ae aus boarding homes under rules and regulations of the State 

oard. 

(12) To co-operate with existing agencies in the promotion of wholesome 
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recreation facilities in the county. (1917, c. 170, s. 1341919, c. 46,-s. 
3; C.S., s. 5017; 1941, c. 270, s. 5; 1957, c. 100, s. 13) 


Cross Reference—As to delegated au- The 1957 amendment substituted “State 
thority of county welfare superintendent in Board of Public Welfare” for “State Board 
emergency cases, see § 108-11. of Charities and Public Welfare” in subdi- 

Editor’s Note. — The 1941 amendment visions (1), (2) and (4). 


rewrote the section. 


§ 108-14.01. Special county attorneys for welfare matters; appoint- 
ment or designation of another to perform duties; compensation and 
expenses.—The board of county commissioners of any county, with the ap- 
proval of the county board of public welfare, may appoint a duly qualified and 
licensed attorney who shall serve as a special county attorney for the purposes 
of §§ 108-14.01 to 108-14.03. In lieu of appointing a special county attorney 
the board of county commissioners may designate the county attorney, the as- 
sistant district solicitor or the solicitor of any court in the county inferior to 
the superior court as special county attorney and provide for him additional com- 
pensation for the performance of the duties imposed upon him as special county 
attorney. Such special county attorney shall serve as legal advisor to the county 
superintendent of public welfare, the county board of public welfare and the 
board of county commissioners in public welfare matters, and provision for his 
compensation and other expenses may be made in the special tax levy for county 
welfare administration. Nothing in §§ 108-14.01 to 108-14.03 shall be construed 
as prohibiting any system or plan by which any county in the State may already 
have made specific arrangements for specialized legal services in the nature here- 
in prescribed, or the authority of any county government to retain and compen- 
sate special legal counsel for the purposes of discharging all or some of the du- 
ties and responsibilities herein set forth, or to impair the validity of the ex- 
penditure of public funds for specialized legal services. (1959, c. 1124, s. 14) 


§ 108-14.02. Duties of special county attorneys.—The special county 
attorney shall have the following duties: 

(1) He may represent the county, the plaintiff or the obligee in all proceed- 
ings brought under the Uniform Reciprocal Enforcement of Support 
Act and as a part of such representation shall exercise continuous 
supervision of compliance with any order entered in any proceeding 
under said Act. 

(2) By direction of the board of county commissioners and by and with the 
consent and approval of the county attorney, the special county at- 
torney may be assigned and may discharge all of the duties of the 
county attorney in respect to the old age assistance lien. 

(3) He shall be authorized to appear as special prosecution on behalf of the 
State and to make all necessary investigation preliminary thereto in | 
connection with the preparation and prosecution of criminal cases un- 
der article 40 of chapter 14 of the General Statutes, entitled “Protec- 
tion of the Family”. 

(4) He shall be authorized to investigate, institute, prepare and prosecute 
as special prosecution, in cooperation with the solicitor of any court 
of record, all proceedings authorized under chapter 49 of the General 
Statutes, entitled “Bastardy”. 

(5) He shall perform such other duties as may be assigned him by the 
board of county commissioners. Gio), Gen lL 2acus eat 


§ 108-14.03. Boards of welfare to assist and furnish information 
to special attorneys. — In performing any of the duties set forth in § 108- 
14.02, the special county attorney is authorized to call upon any county board of 
public welfare or the State Board of Public Welfare for such information as 
is necessary for the performance of such duties; and such boards are hereby 
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directed to assist special county attorneys in the performance of their duties 
and to furnish necessary information. (1959, c. 1124, s. 3.) 


ARTICLE 2A. 


Records of Persons Receiving Public Assistance. 


§ 108-14.1. County board to file list of persons receiving assistance. 
—It shall be the duty of each county board of public welfare to file in the office 
of the auditor of its county, the same being the county in which said board per- 
forms its duties and functions, on or before the 30th day of January and July of 
each year a complete list showing the names, addresses, and amounts of monthly 
grants of all persons receiving through such county any payments for old age as- 
sistance, aid to dependent children, or aid to the permanently and totally disabled, 
or persons receiving public assistance of any nature under any welfare or public 
assistance program administered by the welfare department. Provided that the 
term auditor as used in this article shall be construed to mean any officer charged 
with the keeping of the fiscal records of said county. (1953, c. 882, s. 1.) 


§ 108-14.2. Lists open to public; records as to adoption; names of 
children, etc., not disclosed; data as to employees of board to be on file. 
—The said lists showing the names, addresses and amounts of public assistance 
paid to each individual, as required by § 108-14.1, shall be filed with the county 
auditor and shall be preserved by said auditor, and such report or reports, when 
so filed, are hereby declared to be public records and shall be open to public in- 
spection at all times during the regular office hours of said auditor; provided, how- 
ever, that nothing herein contained shall be construed to authorize or require the 
disclosure of any records of the public welfare department, either State or county, 
pertaining to adoptions or pertaining to children heretofore or hereafter placed 
in foster homes for adoption or other purposes. Nothing contained in this article 
shall be construed to authorize or require the disclosure of the names of indi- 
vidual children receiving aid to dependent children or any other financial services. 
Information with respect to any such services shall be made available in the name 
of a parent or the responsible adult and not in the name of the individual 
child. The names of and the salaries paid to all employees of the county board 
of public welfare, whether such salaries are paid by county funds, State funds, 
or both such funds, shall be on file in the office of the county auditor and are 
hereby declared to be public records in the same manner and to the same extent 
as in the case of all other employees of the county. (1953, c. 882, s. 2-) 


§ 108-14.3. List filed only in county where board functions.—Noth- 
ing contained in this article shall be construed to require any county board of 
public welfare to file any list required by this article with any county auditor, 
other than in the county where such county board of public welfare performs its 
duties and functions. (1953, c. 882, s. 3.) 


§ 108-14.4. Unlawful uses of information disclosed; unlawful to 
fail to file list.—Except as provided in this article, it shall be unlawful for any 
person, firm or corporation, board, body, association or other agency of any kind 
whatsoever to solicit, disclose, receive, make use of or to authorize, knowingly 
permit, participate in, or acquiesce in the use of, any list or lists of names or any 
list of names derived from the reports provided for by this article for commercial 
or political purposes of any nature, or for any purpose not directly connected 
with the administration of public assistance, and any person, firm, corporation, 
board, body or association violating any provision of this article prohibiting the 
use of the information appearing in the reports required by this article for com- 
mercial or political purpose, even though such information was at first legally 
obtained or disclosed under this article, shall be guilty of a misdemeanor. It shall 
be unlawful for any superintendent of any county board of public welfare or any 
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officer or agent of same to fail or refuse to file the lists required by this article. 
(1953, c. 882, s. 4.) 


§ 108-14.5. Only names, addresses and amounts to be disclosed; 
authority of State Board not limited.—Nothing contained in this article shall 
require data on liens or property reserves to be filed in said reports, nor shall any 
case record, papers, documents or data be disclosed except so much as may be 
necessary to show the names, addresses and amounts paid to recipients or bene- 
ficiaries as required by § 108-14.1. No provision of this article shall be construed 
as repealing or limiting the authority of the State Board of Public Welfare to 
establish and enforce rules and regulations to protect case records other than the 
reports required under this article and as permitted by § 618 of the Revenue Act 
of 1951 as enacted by the Congress of the United States. (1953, c. 882, s. 4%.) 


ARTICLE 3. 
Division of Public Assistance. 
§ 108-15. Division of Public Assistance created, There is hereby 
created in the State Board of Public Welfare a Division of Public Assistance, 
including 


(1) Assistance to aged needy persons, 

(2) Aid to dependent children, and 

(3) General assistance to other needy persons, as administered under au- 
thority of this article. (1937, c. 288, s. 1; 1949, ¢. OSG h500221957; 


c. 100, s. 1.) 
Editor’s Note. — The 1949 amendment Board of Public Welfare” for “State Board 
inserted subdivision (3). of Charities and Public Welfare.” 


The 1957 amendment substituted “State 


§ 108-16. Director of Public Assistance.—The Commissioner of Wel- 
fare, with the advice and approval of the Governor, shall employ a whole-time 
executive to be known as “Director of Public Assistance.” Such Director, under 
the authority and supervision of the Commissioner of Welfare, shall have charge 
of the administration of the Division herein created, and shall actively direct its 
affairs; and shall perform such other duties as may be required of him by the 
rules and regulations adopted by the State Board. He shall see that this article 
is properly administered, that the requirements thereof are carried out in a timely 
and orderly manner, that administration of this Division shall be kept at all times 
properly co-ordinated and efficiently maintained in agreement with other agencies 
of the State and with the federal government; and shall perform such other duties 
as are customary in his position. 

The Director of Public Assistance shall receive such salary and compensation 
as may be fixed by the Governor subject to the approval of the Advisory Budget 
Commission; and his tenure of office shall be such as may be fixed by rules and 
regulations of the Department relative thereto and approved by the Governor, 
subject to termination when, in the opinion of the Governor and the Commis. 
sioner of Welfare, the public interest may demand it. (1937, c. 288, s. 2: 1957, 
Cat lva Ss.) 

Editor’s Note.—Prior to the 1957 amend- 
ment the Director of the Budget fixed the 
salary and compensation. 


Part 1. Old Age Assistance. 


§ 108-17. Short title —This Part may be cited as the “Old Age Assist- 
ance Act.” (1937, c. 288, s. 30.) 

Cross Reference—aAs to special county Beaufort County, 224 N. C, 115, 29 S. E. 
attorneys and their duties with respect to (2d) 201 (1944); Atlantic Coast Line R. 
old age assistance, see §§ 108-14.01 to Co. v. Duplin County, 226 N. C. 719, 40 
108-14.03. ane Cdyn oy di (1946). 

Cited in Atlantic Coast Line R. Co. v. 
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§ 108-18. Establishment of relief.—The care and relief of aged persons 
who are in need and who are unable to provide for themselves is a legitimate ob- 
ligation of government which cannot be ignored or avoided without injustice to 
such persons and serious detriment to the purposes of organized society. Such 
care and relief is hereby declared to be a matter of State concern and necessary 
to promote the public health and welfare. In order to provide such care and re- 
lief at public expense, to the extent that the same may be proper, with due regard 
to the revenues which the State may equitably enjoy, and with due regard for 
other necessary objects of public expenditure, a State-wide system of old age re- 
lief is hereby established, to operate uniformly throughout the State and in every 
county thereof, and with due regard to the varying living conditions and the fi- 
nancial, physical, and other conditions of the recipient of such relief, more partic- 
ularly dealt with in this article. The provisions of this article are mandatory on 
the State, and each and every county thereof, and, whenever the levy of any tax 
is required or directed herein, it shall be understood that the said tax is levied for 
a special purpose; and full authority is hereby given to the boards of county com- 
missioners of the several counties to levy, impose, and collect the taxes herein re- 
quired for the special purpose of Old Age Assistance, as defined and provided for 
in this articlemi( 1937, cr 2885 S38.) 

Editor’s Note. — For article discussing 

social security, see 15 N. C. Law Rev. 369. 


§ 108-19. Definitions.—As used in this article, 

(1) “Applicant” shall mean any person who has applied for relief under this 
Part. 

(2) “Assistance” as used under this Part means the money payments to 

needy aged persons or payments for medical care in behalf of needy 

aged individuals. 

“The County board of welfare” shall mean the county board of public 
welfare of each of the several counties, as now established by law, 
subject to such modification as may be made by law. 

“Deputies” and “supervisors” shall mean such persons as may be desig- 
nated and appointed by the State Board to exercise its power and 
duty of supervision under this article. 

“Recipient” shall mean any person who has received assistance under 
the provisions of this Part. 

“Social Security Board” shall be interpreted to include any agency or 
agencies of the federal government which may be substituted therefor 
by law. 

(7) “State Board” shall mean the State Board of Public Welfare, estab- 

lished by this chapter. (1937, c. 288, s. 4; 1939, c. 395, s. 1; 1951, 
c 1008, 's7 3% 1957c.100F ss ales) 


(3) 


(4) 


(5) 
(6) 


Editor’s Note. — The 1939 amendment 
added the definition of “Social Security 
Board.” And the 1951 amendment added 
the words “or payments for medical care 
on behalf of needy aged individuals” to the 
definition of “Assistance”. 


The 1957 amendment substituted “State 
Board of Public Welfare” for State Board 
of Charities and Public Welfare” in sub- 
division (7). It also substituted in sub- 
division (3) “board of public welfare” for 
“board of charities and public welfare.” 


§ 108-20. Acceptance of federal grants.—The provisions of the federal 
Social Security Act, relating to grants in aid to the State for old age assistance 
and the benefits thereunder, are hereby accepted and adopted, and the provisions 
of this article shall be liberally construed in relation to the said federal Social Se- 
curity Act, so that the intent to comply therewith shall be made effectual. (1937, 
Caco, 8:10!) 


§ 108-21. Eligibility.—Assistance shall be granted under this article to 
any person who: 


(1) Is sixty-five years of age and over; 
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(2) Has not sufficient income, or other resources, to provide a reasonable 
subsistence compatible with decency and health; 

(3) Is not an inmate of any public institution at the time of receiving assist- 
ance. An inmate of such institution may, however, make application 
for such assistance, but the assistance, if allowed, shall not begin until 
after he ceases to be an inmate. 


(4) Has been a resident of this State for one 


the date of his application. 


year immediately preceding 


Eligibility of applicants to receive benefits under this Part, and the amount of 
assistance given, and such other conditions of awards as it may be necessary to de- 
termine shall be determined in the manner hereinafter set out. 

The amount of assistance which any person shall receive shall be determined 
with due regard to the resources and necessary expenditures of the individual and 
the conditions existing in each case, and in accordance with the rules and regula- 
tions made by the State Board; and shall be sufficient when added to all other in- 
come and support of recipients to provide such person with a reasonable subsist- 


ence compatible with decency and health, 
per month or four hundred eighty dollars 


but not exceeding forty dollars ($40.00) 


($480.00) during one year; and of this 


not more than twenty dollars ($20.00) per month nor more than two hundred 


forty dollars 
Within the 


($240.00) in one year shall be paid out of State and county funds. 
limitations of the State appropriation the maximum payment for 


old age assistance may be increased not in excess of the amount which may here- 


after be matched by the federal government. 


C1937 5.6. 200, S16 21939 "e 395.'s, 


131941, c 23231943). 753, s. 1: Pete cele 19047" c. Ol) -s, 1.) 


Editor’s Note. — The 1939, 1941 and 
1943 amendments made changes in subdi- 
vision (4). 

The 1945 amendment repealed a former 
provision, relating to United States citizen- 
ship, and increased the amounts specified 


in the next to last paragraph. The 1947 
amendment struck out a former provision, 
relating to applicant’s transfer of property 
to render himself eligible for assistance, 
and added the last paragraph of the section. 


§ 108-22. State Old Age Assistance Fund.—A fund shall be created to 
be known as “The State Old Age Assistance Fund.” This Fund shall be created 
by appropriations made by the State from its ordinary revenues and such grants 
as may be made for old age assistance under the federal Social Security Act. Said 
Fund shall be used exclusively for the relief of aged persons coming within the eli- 
gibility provisions of this Part and the cost of administration of the same. The ap- 
propriations to be made by the State for such purpose shall be supplemented by 
the amount provided under the federal Social Security Act for old age assistance 
and such further amount as the State may appropriate for the administration of 


this article. 


From said Fund there shall be paid as hereinafter provided three 


fourths of the benefit payments to aged persons in accordance with the provisions 
hereof, and the other one fourth of said payments shall, subject to the provisions 
of § 108-73, be provided by the several counties of the State as hereinafter re- 


quired. 


In the event that the federal Social Security Act is amended providing for a 
larger percentage of contributions to said F und, the provisions of this section shall 
be construed to accept such additional grants, and the percentages to be provided 


for old age assistance by the State and 
(1937, c. 288, s. 7; 1943, c. 505, s. Lis 

Editor’s Note. — The 1943 amendment 
substituted “108-73” for “108-74” near the 
end of the first paragraph. It also struck 
out the former provision which read as 
follows: “The cost of administering the 
provision of this title shall be, "in ypart: 
paid from said fund in accordance with § 
108-39,” 


counties shall be adjusted proportionately. 
14d, CaO. S2:20) 


The 1947 amendment added the second 
paragraph. 

Cited in Atlantic Coast Line R. Co. v. 
Duplin County, 226 N. C. 719, 40 S. E. 
(2d) 371 (1946). 
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§ 108-23. State appropriation.—At its present session, and biennially 
thereafter, the General Assembly shall appropriate out of its ordinary revenues, 
for the use of such Fund, such amount as shall be reasonably necessary to carry 
out the provisions of this article, and provide relief to the aged persons coming 
within the eligibility provisions herein set out, to such an extent as may be proper 
upon due consideration of the ability of the State to produce sufficient revenues, 
and with due regard to other necessary objects of public expenditure. (1937, c. 


288, s. 8.) 


§ 108-24. County fund.—Annually, at the time other taxes are levied in 
each of the several counties of the State, there shall be levied and imposed a tax 
sufficient to raise such an amount as shall be found necessary, in the manner here- 
inafter provided, to supplement the State and federal funds available for expendi- 
ture in said county for old age assistance. The amount so ascertained shall be an 
obligation of the county, and the taxes imposed shall be collectible as other taxes. 


(1937, c. 288, s. 9.) 


§ 108-25. Appropriations not to lapse.—No appropriation made for the 
purposes of this article shall lapse or revert; but the unexpended balances may be 
considered in the making of further appropriations. Any proceeds of county tax- 
ation for the purposes Of this article remaining unexpended shall be taken into 
account in determining the amount to be raised by taxation during the ensuing 
year, but shall not be used for any purpose not authorized by this article: Pro- 
vided, that if at any time during any fiscal year it appears to be necessary and fea- 
sible, the county may transfer with the approval of the State Board of Allotments 
and Appeal a portion of the amount raised by the county for old age assistance to 
the county aid to dependent children fund. (1937, c. 288, s. 10; 1945, c. 615, s. 1.) 

Editor’s Note. — The 1945 amendment 
added the proviso. 


§ 108-26. Custody and receipt of funds.—The Treasurer of the State 
of North Carolina is hereby made ex officio treasurer of the State Old Age As- 
sistance Fund herein established, including therein such grants in aid for old age 
assistance as may be received from the federal government for administration and 
distribution in this State; and the said Treasurer is hereby designated as the 
proper officer to receive grants in aid from the federal government. The Treas- 
urer shall keep the funds in a separate account, to be known as the “State Old Age 
Assistance Fund,” and shall be responsible therefor on his official bond; and the 
said funds shall be protected by proper depository security as other State funds. 
The said Fund shall be drawn upon and disbursed as hereinafter provided. (1937, 
Ge 255 Bila) 


§ 108-27. Department of Public Welfare.—The powers and duties of 
the State Board of Public Welfare, established under Article XI, section seven, 
of the Constitution of North Carolina, and this chapter, and of the office of Com- 
missioner of Welfare established thereunder, are not hereby abridged. ‘The 
powers and duties herein given shall be in addition to those heretofore exercised 
under existing law; and the State Board of Public Welfare, through the Com- 
missioner of Welfare as the executive head of the Department, is hereby em- 
powered to organize the Department into such bureaus and divisions as may be 
deemed advisable, not inconsistent with the provisions of this article, in order 
that the work of the entire Department shall be co-ordinated on an efficiency basis 
and duplication of effort may be avoided. (1937, c. 288, s. 12; 1957, c. 100, s. 1.) 

Editor’s Note. — The 1957 amendment also _ substituted “Public Welfare” for 
substituted “State Board of Public Wel- “Charities and Public Welfare’ in the 
fare” for “State Board of Charities and catchline. 

Public Welfare” in lines two and six. It 


§ 108-28. Certain powers and duties of State Board of Public Wel- 


fare.—The State Board shall: 
256 


§ 108-29 Cu. 108. Boarp oF Pustic WELFARE § 108-29 


(1) Supervise the administration of assistance to the needy aged under this 
article by the county boards; 

(2) Make such rules and regulations and take such action as may be neces- 
sary or desirable for carrying out the provisions of this article. All 
rules and regulations made by the State Board shall be binding on the 
counties and shall be complied with by the respective boards of county 
commissioners and county boards of welfare; 

(3) Prescribe the form of and print and supply to the county boards and 
agencies such forms as it may deem necessary and advisable; 

(4) Co-operate with the federal government in matters of mutual concern 
pertaining to assistance to the needy aged, including the adoption of 
such methods of administration as are found by the federal govern- 
ment to be necessary for the efficient operation of the plan for such 
assistance ; 

(5) Make such reports, in such form and containing such information, as 
the federal government may from time to time require, and comply 
with such provisions as the federal government may from time to time 
find necessary to assure the correctness and verification of such re- 
ports ; 

(6) Publish reports as may be necessary ; 

(7) Enter into reciprocal agreements with public welfare agencies in other 
states relative to providing for assistance and services to residents, 
nonresidents or transients, and co-operate with other agencies of the 
State and federal governments in providing such assistance and serv- 
ices and in the study of the problems involved; 

(8) The State Board is hereby authorized and empowered to receive grants 
in aid from the federal government or any State or federal agency for 
general relief or for any other relief purposes; and all such grants so 
made and received shall be paid to the State Treasurer and credited 
to the account of the North Carolina State Board of Public Welfare, 
to be used in carrying out the provisions of this article. (1937, c. 288, 
s. 13; 1939, ¢. 395, s. 1; 1943, c. 505, s. 2; 1957, c: 100, s. 1.) 

Editor’s Note. — The 1939 amendment The 1957 amendment substituted “State 
added subdivisions (7) and (8). Board of Public Welfare” for “State Board 
The 1943 amendment struck out the of Charities and Public Welfare.” 
words “an annual report and such interim” 
formerly appearing after the word “Pub- 
lish” in subdivision (6). 

§ 108-29. Certain powers and duties of local boards; county wel- 
fare boards.—The county boards of welfare shall perform the duties herein re- 
quired of them with relation to the administration of this article in the several 
counties, under the supervision and direction of the State Board, and in accord- 
ance with the rules and regulations prescribed by said State Board. 

The county boards of welfare shall: 

(1) Report to the State Board at such times and in such manner and form 
as the State Board may from time to time direct: 

(2) Submit to the State Board the information required in this article pre- 
liminary to determination of the county’s quota of funds and the de- 
termination of the amount required to be raised by taxation, together 
with its estimate and supporting data, setting forth the amount of 
money needed to carry out the provisions of this article; also submit 
to the board of county commissioners a duplicate of the estimate and 
supporting data furnished by it to the State Board. Make and report 
to the State Board and to the county board of commissioners such 
investigation as may be required in order that said State Board and 
boards of county commissioners may be fully informed as to the assist- 
ance required by aged persons coming within the eligibility provisions 
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of this article, and may have such other information as may be re- 
quired for proper determination upon any matter coming before the 
said boards; 

(3) Perform any other duties required of them under this article or by proper 
rules and regulations made by the State Board under authority there- 
of, .((1937;renZ88piso149) 


§ 108-30. Application for assistance; determination thereon.—Ap- 
plications for assistance under this article shall be made to the county welfare 
board of the county in which the applicant resides. Such application shall be in 
writing and in duplicate, in compliance with the rules and regulations established 
by the State Board, which is required to furnish forms for such applications. 
Where the applicant is unable to present his application in writing by reason of 
illiteracy or other cause, the application shall be reduced to writing and filed in 
duplicate, on such forms as may be supplied by the State Board, or substantially 
in agreement therewith. The county board of welfare, and the county welfare of- 
ficer, shall render to applicants for assistance under this article such aid and assist- 
ance in the preparation of applications as may be necessary. The application shall 
contain a statement of the amount of property, both real and personal, in which 
the applicant has an interest, and of all income which he may have at the time of 
filing the application, and shall contain such other information as may be re- 
quired by the rules and regulations of the State Board. One copy of the appli- 
cation shall be forwarded to the State Board. 

Whenever a county board of welfare receives an application for assistance un- 
der this article, an investigation and record shall promptly be made of the circum- 
stances of the applicant, in order to ascertain the facts supporting the application, 
and in order to obtain such other information as may be required by the rules of 
the State Board. In the making of such investigation, the county welfare board 
and the county welfare officer shall make diligent investigation and record 
promptly all the information which it is reasonably possible to obtain with respect 
to such application. 

Upon the completion of the investigation, the county board of welfare shall, 
upon due consideration, determine whether the applicant is eligible for assistance 
under the provisions of this article, and shall determine the amount of such assist- 
ance and the date on which it shall begin, but such award shall in no case exceed 
forty dollars ($40.00) per month or four hundred eighty dollars ($480.00) in one 
year, and there shall not be paid thereupon out of State and county funds more 
than twenty dollars ($20.00) per month or more than two hundred forty dollars 
($240.00) in one year. Such award so made when effective shall thereafter be 
paid in advance monthly to the applicant, disbursement being made in the same 
manner and under the same procedure as in case of other county funds: Pro- 
vided, that, when it appears to the county board of public welfare that the in- 
terest of the recipient of such award will be better served by smaller payments 
at more frequent intervals, such award shall be paid in two or more equal in- 
stallments in each month. Within the limitations of the State appropriation the 
maximum payment for old age assistance may be increased not in excess of the 
amount which may hereafter be matched by the federal government. 

The county board of welfare shall promptly notify by mail each applicant of its 
action disallowing the application for granting assistance, stating, in case award is 
made, the amount of the award and when assistance shall be paid. A copy of such 
notice shall be immediately forwarded to the board of county commissioners and 
a duplicate copy forwarded to the State Board of Allotments and Appeal. The 
State Board is hereby authorized and empowered to establish and enforce reason- 
able rules and regulations governing the custody, use and preservation of the rec- 
ords, papers, files and communications relating to applicants and recipients. It 
shall be unlawful, except for purposes directly connected with the administra- 
tion of old age assistance and in accordance with the rules and regulations of the 
State Board for any person or persons to solicit, disclose, receive, make use of, or 
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to authorize, knowingly permit, participate in, or acquiesce in the use of, any list 
of or names of, or any information concerning, persons applying for or receiving 
old age assistance, directly or indirectly derived from the records, papers, files, or 
communications of the State Board or the county welfare board or acquired in the 
course of the performance of official duties. (1937, c. 288, s. £54 .1939...¢..395, 
S..1; 1941, c: 232; 1945\%c. 615,'s:}1: 1947, c. Di isaaeL Soe we, by 5.451012 3.1959; 
Re a7 9,'6:-1.) 

Editor’s Note. — Prior to the 1939 The 1953 amendment inserted “for” in 
amendment the application was required lieu of “or” in line two of the last para- 
to be verified by the oath of the appli- graph. 
cant. The 1941 amendment rewrote the The 1959 amendment inserted the pro- 
last paragraph. The 1945 amendment in-  viso in the third paragraph. 
creased the amounts specified in the third 
paragraph; and the 1947 amendment 
added the last sentence thereto. 


§ 108-30.1. Lien on real property.—There is hereby created a general 
lien, enforceable as hereinafter provided, upon the real property of any person 
who is receiving or who has received old age assistance, to the extent of the total 
amount of such assistance paid to such recipient from and after October 1, 1951. 
Before any application for old age assistance is approved under the provisions of 
this article, the applicant shall agree that all such assistance paid to him shall con- 
stitute a claim against him and against his estate, enforceable according to law by 
any county paying all or part of such assistance. Such agreement may be con- 
tained in the application signed by the applicant. Immediately after the approval 
of an old age assistance grant, a statement showing the name of the recipient and 
the date of approval of the application shall be filed in the office of the clerk of the 
superior court in the county of residence of the recipient and in each county in 
which such recipient then owns or later acquires real property. The statement 
shall be filed in the regular lien docket, showing the name of the county filing 
said statement as claimant, or lienor, and the name of the recipient as owner, -or 
lienee, and same shall be indexed in the name of the lienee in the defendants’, or 
reverse alphabetical, side of the cross-index to civil judgments; in said index the 
county shall appear as plaintiff, or lienor; no cross-index in the name of the 
county, or lienor, shall be required. From the time of filing, such statement 
shall be and constitute due notice of a lien against the real property then owned 
or thereafter acquired by the recipient and lying in such county to the extent 
of the total amount of old age assistance paid to such recipient from and after 
October 1, 1951. The lien thus established shall take priority over all other liens 
subsequently acquired and shall continue from the date of filing until satisfied : 
Provided, that no action to enforce such lien may be brought more than ten years 
from the last day for which assistance is paid nor more than three years after 
the death of any recipient: Provided further, that no execution in enforcement 
of the lien shall be levied upon any real property, so long as such property is oc- 
cupied as a homesite by the surviving spouse or by any minor dependent child 
of such recipient, or as a homesite by the recipient, or a dependent adult child of 
such recipient who is incapable of self-support because of total mental or physical 
disability: Provided, further, that the board of county commissioners and the 
county board of public welfare of the county in which the recipient resides, act- 
ing jointly and after investigation, shall have the authority to subordinate any 
lien created by this section to a mortgage or lien created against the property of 
such recipient for the necessary repairs or improvements on said property, 
whether title to said property is held by the recipient alone or by the entirety 
with his or her spouse. 

The State Board of Public Welfare shall furnish to the county superintendent 
of public welfare forms to be used which shall contain such information as is re- 
quired to carry out the provisions of this section and such other information as 
may be prescribed by the said Board. 
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Each county department of public welfare shall notify all persons shown of rec- 
ord to be recipients of old age assistance as of the date of notice that all old age 
assistance grants paid from and after October 1, 1951, shall constitute a lien 
against the real property and a claim against the estate of each recipient. The 
notice may be given by letter mailed to the last known address of each recipient, 
but the failure to give such notice shall not affect the validity of the lien. 

Upon receipt of a statement signed by the superintendent of public welfare, 
setting forth the total amount of old age assistance paid to a recipient from and 
after October 1, 1951, the clerk of the superior court may, after reasonable notice 
to the county attorney within the same calendar month in which said statement 
was executed, accept payment of the total sum set forth in said statement, ten- 
dered by said recipient or in his behalf, and cancel the lien of record. The clerk 
of the superior court shall, within the same calendar month, give the Superin- 
tendent of Public Welfare notice of the receipt of such payment and of the can- 
cellation of the lien, and shall hold or disburse the funds so received as provided 


by law. (1951, ¢. 1019)"; 1; 1953, c..2605;91955, ¢#237)'s. 15 1957,\e.81 1072) 


Editor’s Note. — The 1953 amendment 
rewrote the fifth sentence of the first para- 
graph. 

The 1955 amendment substituted the 
word “Immediately” for the words “Any 
time” at the beginning of the fourth 
sentence, inserted the words “in the 
county of residence of the recipient and” 
in the fourth sentence, and _ substituted 
“three years” for “one year” in the first 
of the three provisos at the end of the 
first paragraph. The amendment also 
made changes in the second proviso and 
added the third proviso. 

The 1957 amendment added the 
paragraph. 

Section 4 of the 1955 amendatory act 
made it applicable “to all liens heretofore 
established under the provisions of G. S. 
108-30.1 including those on which no ac- 
tion has heretofore been instituted to en- 
force the same; provided, however, that 
no action may be instituted to foreclose 
such liens on property which has come 
into the hands of innocent purchasers or 
encumbrancers for value prior to the ef- 
fective date.” 

Duration of Lien.—The lien against the 
estate of a deceased recipient of old age 
benefits under the provisions of this sec- 
tion may not be enforced by action in any 
event after the expiration of ten years 
from the last day from which assistance 
was paid, and, even if it be conceded that 
no action to enforce such lien may be 


last 


maintained after one year from the death 
of the recipient, such lien, properly filed, 
remains in force until satisfied, and at- 
taches to the surplus realized upon fore- 
closure of a mortgage on the realty of the 
deceased recipient notwithstanding that 
foreclosure was had more than one year 
after his death. Lenoir County v. Out- 
law, 241 N. C. 97, 84 S. E. (2d) 330 
(1954). 

This article provides two separate and 
distinct methods by which a county may 
recover the aggregate amount paid as old 
age assistance to a recipient: One, a 
claim against the personalty of the estate, 
which must be filed within one year after 
the death of the recipient, and the other a 
general lien upon the recipient’s real es- 
tate, attaching upon the filing of the state- 
ment therefor in the lien docket and its 
proper indexing. Lenoir County v. Out- 
law, 241 N. C. 97; 84° 8S... He (adj4 330 
(1954). 

No old age assistance lien docket is con- 
templated or provided for. Not only is 
there no provision for an old age assist- 
ance docket, but this section positively re- 
quires that such claims be filed in the reg- 
ular lien docket. It is patent, therefore, 
that liens for old age assistance and for 
building materials and labor must be filed 
in the same book—the lien docket. Saun- 
ders v. Woodhouse, 243 N. C. 608, 91 S. 
EK. (2d) 701 (1956). 


§ 108-30.2. Action to be taken upon termination of assistance.— 


The county department of public welfare shall, within six months after the termi- 
nation of an old age assistance grant by reason of death or otherwise, examine 
the case record of such recipient, the tax records of the county, and, in case of 
termination because of death, the records relating to executors, administrators, 
collectors, or other personal representatives. If it appears from this examination 
or from any other information which has come to the attention of the department, 
(i) that such recipient does not own, or has not owned since the date of the filing 
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of the old age assistance lien against such recipient’s realty, any real property, 
and (ii) that such recipient does not own nor his estate consist of any personal 
property in excess of one hundred dollars ($100.00), and (iii) in the case of 
termination because of death, that no executor, administrator, collector or other 
personal representative has been appointed, an entry shall be made in the case 
record reflecting the results of this examination. If it appears from this exami- 
nation, from a subsequent examination, or from any other information which 
may come to the attention of the department, (i) that such recipient does own, 
or has owned since the date of the filing of the old age assistance lien against such 
recipient’s realty, any real property, or (ii) that such recipient does own or his 
estate consists of personal property of a value in excess of one hundred dollars 
($100.00), or (iii) in case of termination by death, that an executor, adminis- 
trator, collector, or other personal representative has been appointed, then the 
department shall furnish to the county attorney all available information con- 
cerning the property of the recipient, the name of the spouse of the recipient, the 
township in which the recipient resides or resided, the race of the recipient, the 
total amount of old age assistance received by the recipient from and _ after 
October 1, 1951, by or through the State and the several counties thereof, and 
the reason for termination of the old age assistance grant. Upon receipt of this 
information, the county attorney shall take such steps as he may determine to 
be necessary to enforce the claim or lien herein provided. If it be made to appear 
to the clerk of the superior court that the personal property of the estate of a 
deceased recipient of old age assistance does not exceed one hundred dollars 
($100.00) in value, a personal representative of such deceased recipient shall not 
be a necessary party to an action to enforce the old age assistance lien against 
such recipient’s realty. Any funds remaining after satisfaction of such lien shall 
be paid into the office of the clerk of the superior “court. 

The claim against the estate of a recipient herein provided for shall have 
equal priority in order of payment with the sixth class under § 28-105 of the 
General Statutes: Provided, that no such claims shall be satisfied out of any 
real property in which the recipient had any legal or equitable interest so long 
as such property is occupied as a homesite by the recipient, the surviving spouse, 
any minor dependent child of such recipient, or by a dependent adult child of such 
recipient who is incapable of self-support because of total mental or physical 
disability. (1951, c. 1019, s. 1; 1955, c. 237, s. DOF on IAG} 

Cross Reference.—See note to § 108- The 1957 amendment added the last two 
30.1. sentences of the first paragraph. 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 108-30.3. Funds recovered.—The United States and the State of 
North Carolina shall be entitled to share in any sum collected under the provi- 
sions of this article, and their proportionate parts of such sum shall be deter- 
mined in accordance with the matching form»las in use during the period for 
which assistance was paid to the recipient. The county enforcing the claim as 
herein provided and any other county within the State which has paid old age 
assistance to such recipient shall share proratably in any sum collected. All 
sums collected shall be deposited in the county old age assistance fund and a re- 
port of such deposit made to the State Board of Public Welfare. All sums to 
which the United States or the State of North Carolina may become entitled 
under the provisions of this article shall be promptly paid or credited. All such 
sums to which the State may become entitled shall be deposited in the State Old 
Age Assistance Fund and shall become a part of that fund. 

All necessary costs incurred in the collection of any claim shall be borne pro- 
ratably by the United States, the State, and the county in proportion to the 
share of the sum collected to which each may be entitled: Provided, that neither 
the United States nor the State shall in any instance be chargeable for cost in 
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excess of the sum received by it from the claim. Necessary costs of collection of 
any claim shall include all costs of services in the filing, processing, investigation, 
and collection of such claim. (1951, c. 1019, s. 1; 1955, c. 237, s. 3 
Cross Reference.—See note to § 108-30.1. paragraph and struck out the former third 
Editor’s Note. — The 1955 amendment paragraph. 
added the second sentence of the second 


§ 108-31. Action by county commissioners.—The board of county com- 
missioners, in the event that they shall be of the opinion that any award made 
by the county board of welfare should be reconsidered and reviewed by them, 
shall have the right to review such award. In case of such action by the board 
of county commissioners, notice shall be given to the applicant fixing the time 
and place at which such reconsideration will be held. In the event the board 
of county commissioners deems that any award should be in any respect changed, 
an order shall be made thereon accordingly and notice thereof given to the ap- 
plicant and a copy sent to the county board of welfare and the State Board of 
Allotments and Appeal. (1937, c. 288, s. 16.) 


§ 108-32. Assistance not assignable; checks payable to decedents. 
—The assistance granted under this article shall not be transferable or assignable 
at law or in equity; and none of the money paid or payable under this article shall 
be subject to execution, levy, attachment, garnishment, or other legal process, or 
to the operation of any bankruptcy or insolvency law. 

In the event of the death of an old age assistance recipient during or after the 
first day of the month for which a grant was previously authorized by the county 
welfare board, any old age assistance check or checks payable to such recipient 
not endorsed prior to such recipient’s death, shall be delivered to the clerk of the 
superior court of the county on which the check was drawn and by him admin- 
istered under the provisions of §§ 28-68 and 28-68.2 of the General Statutes. 
(19379 Cu eeBweaals seO45, 502-0 bos S, ale Osan acda et 

Editor’s Note. — The 1945 amendment 
added the second paragraph, and the 1953 
amendment rewrote such paragraph. 


§ 108-33. State Board of Allotments and Appeal.—For the purpose 
of making allotment of State and federal funds to the several counties, and of 
giving to applicants appealing from the county boards a fair hearing and deter- 
mination upon such applications and appeal, there shall be created within the 
State Board of Public Welfare and as an agency of said Board, subject to its 
supervision and control by rules and regulations adopted by it, a body to be 
known as “The State Board of Allotments and Appeal,” consisting of three mem- 
bers as follows: 

The chairman of the State Board of Public Welfare; 

The Commissioner of Welfare; 

The Director of Public Assistance, established by this article; all of whom 
shall be ex officio members of the State Board of Allotments and Appeal. The 
chairman of the State Board of Public Welfare shall be the chairman of the 
Board of Allotments and Appeal. 

If an application is not acted upon by the county welfare board within a rea- 
sonable time, or is denied in whole or in part, or if any award of assistance is 
modified or canceled under any provisions of this article, the applicant or recipient 
may appeal to the Board of Allotments and Appeal in the manner and form 
prescribed by the said Board of Allotments and Appeal. The Board of Allot- 
ments and Appeal shall, upon receipt of such an appeal, give the applicant or 
recipient, the board of county commissioners and the county board of welfare 
reasonable notice and opportunity for a fair hearing. Upon such hearing the ap- 
plicant or recipient shall have an opportunity of presenting his claim in full to 
the Board upon such evidence as may be pertinent or proper; and the Board of 
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Allotments and Appeal shall diligently inquire into the matter, and shall approve 
or disapprove or modify the action of the county board of welfare or the board 
of county commissioners, as in the judgment of the Board of Allotments and 
Appeal may be just and proper. 

Upon any appeal from the board of county commissioners or county board of 
welfare, it shall be the duty of such board to forward to the Board of Allotments 
and Appeal a certified copy of the order refusing assistance or granting the 
same, with such information, in brief, as may bear upon the application and the 
action of the board of commissioners or county board of welfare, and such 
papers and documents or other matter as may be required under the rules of 
the State Board of Allotments and Appeal, or under its order in the particular 
matter. 

When the State Board of Allotments and Appeal shall have made its final 
decision upon the matter, notice thereof shall be given to the applicant or 
recipient and to the board of county commissioners and county board of welfare. 
The decision of the State Board of Allotments and Appeal shall be final. 

The State Board of Allotments and Appeal may also, on notice to the board 
of county commissioners and county board of welfare, upon its own motion, re- 
view any decision of the board of county commissioners or county board of wel- 
fare, and may consider any application upon which a decision has not been made 
within thirty days. The State Board of Allotments and Appeal may make such 
additional investigation as it may deem necessary in all cases, and make such 
decision thereupon as in its opinion is justified and in conformity with the pro- 
visions of this article. Applicants, or recipients, affected by such decision of 
the State Board of Allotments and Appeal shall, upon request, be given reason- 
able notice and opportunity for a fair hearing by the State Board of Allotments 
and Appeal. All decisions of the State Board of Allotments and Appeal shall be 
final and shall be binding upon the county involved, and shall be complied with 
by the board of county commissioners and county board of welfare. 

The State Board may authorize hearings of appeals in any county by other 
representatives selected by said Board, subject to final determination by the 
State Board of Allotments and Appeal. (1937, c. 288, s. 18; 1939 86390 Sinsaules 
EOS 7 ace 100;87:15) 

Editor’s Note. — The 1939 amendment The 1957 amendment substituted “State 
substituted, near the beginning of the fifth Board of Public Welfare” for “State Board 
paragraph, the words “a reasonable time” of Charities and Public Welfare” in the 
for “thirty days”. first, second and fourth paragraphs. 


§ 108-34. Periodic reconsideration and changes in amount of as- 
sistance.—All assistance grants made under this article shall be reconsidered 
as frequently as may be required by the rules of the State Board. It shall be the 
duty of the county welfare board, with the assistance of the county welfare officer, 
to keep fully advised as to questions concerning old age assistance and the pro- 
priety and necessity of the continuance thereof to recipients and as to such 
changed conditions relating to recipients as may affect the necessity for such 
assistance or the amount thereof. 

Where changes have occurred in the condition of any recipient requiring a 
modification or cancellation of an award, the county board of welfare is authorized 
and empowered to make such changes as the facts and circumstances may justify 
and in accordance with the provisions of this law. Prompt notice of such ac- 
tion shall be given to the recipient, and a copy of such notice shall be sent to 
the State Board and board of county commissioners. Such action on the part 
of the county board shall be subject to review by the State Board as provided 
in cases of original awards, and the recipient shall have the right to appeal 
therefrom to the State Board of Allotments and Appeal as in cases of original 
awards. (1937, c. 288, s. 19.) 


§ 108-35. Removal to another county.—Any recipient who moves to 
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another county in this State shall be entitled to receive assistance in the county 
to which he has moved, and the county welfare superintendent of the county 
from which he has moved shall transfer all necessary records relating to the 
recipient to the county welfare superintendent of the county to which he has 
moved. The county from which the recipient moves shall pay the assistance 
for a period of three months following such removal, not in excess of amount 
paid before removal, and thereafter assistance shall be paid by the county to 
which such recipient has moved. (1937, c. 288, s. 20; 1943, c. 505, s. 3.) 


Editor’s Note. — The 1943 amendment ferring to the board of county commis- 
substituted the words “county welfare  sioners. It also struck out the former sec- 
superintendent” for the former words re- ond paragraph. 


§ 108-36. Procedure preliminary to allotments and county taxation; 
investigation and report.—It shall be the duty of the county welfare boards to 
make diligent investigation within the county and obtain and record statistical 
and other information concerning aged persons in the county entitled to assist- 
ance under this article, and to keep such information compiled in convenient 
accessible form. Therefrom they shall, annually, on or before the first day of 
May, compile and make a report to the board of county commissioners, for 
their better information and guidance, which report shall contain a concise state- 
ment or estimate of the total amount necessary to be expended within the county 
to carry out the provisions of this article for the next ensuing fiscal year, ac- 
companied by such supporting data as the State Board of Allotments and Appeal 
may require. Such reports shall be made on forms furnished by the State Board, 
or in compliance with the rules and regulations of said State Board. A copy 
thereof shall be immediately forwarded to the State Board. 

Upon the information so furnished, and such other information as may be 
available, or may be obtained upon such further investigation as the board of 
commissioners may see proper to make, the board of commissioners shall make a 
careful estimate of the amount necessary to be expended within the county for 
the purposes of this article for the ensuing fiscal year, and, separately stated, the 
amount necessary to be raised by county taxation. The board of county commis- 
sioners shall, annually, on or before the first day of May, make a report to the 
State Board of Allotments and Appeal, which report shall contain the said esti- 
mates, with supporting data, in such form and detail as the Board of Allotments 
and Appeal may require. (1937, c. 288, s. 21.) 


§ 108-37. Allocation of funds.—As soon as may be practicable after re- 
ceiving the said reports, and before the time for the annual levy of taxes in the 
respective counties, the State Board of Allotments and Appeal shall proceed to 
ascertain and determine the amount of State and federal funds available for dis- 
bursement in the counties for the purposes of this article for the next ensuing 
fiscal year. The Board shall, at the same time, determine the amount to be raised 
in each of the respective counties by taxation to supplement the State and fed- 
eral funds allotted to such county. The allotment of State and federal funds to 
any county shall not exceed three times the amount to be raised in said county 
by local taxation, except as provided in § 108-73. 

The determination of such amount by the Board of Allotments and Appeal shall 
be final and binding upon the several counties respectively, and shall be a part 
of the county budget. The county commissioners shall, at the time of levying 
other taxes, levy and impose upon all the taxable subjects within the county a 
tax sufficient to produce such amount; and the same shall be collected as other 
taxes. 

The proceeds of such taxes shall be kept in a separate fund in the county 
treasury, and shall be subject to the provisions of the Local Government Act 
with respect to depository security and control, and shall be used only for the 
purposes of this article. It shall be the duty of the Board of Allotments and Ap- 
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peal to inquire into the condition of the said fund from time to time and to re- 
quire that such protection be afforded the funds as occasion may demand. The 
funds shall be disbursed for the purposes of this article on warrants drawn on 
the county treasurer or other designated county officials where there is no county 
treasurer, signed by the secretary of the county welfare board, countersigned 
by the county auditor and chairman of the welfare board, for payments of grants 
to recipients: Provided, that in the event any temporary vacancy should exist 
in the office of county welfare superintendent, or in the office of chairman of the 
county welfare board, the signature of either remaining officer together with that 
of the county auditor shall be sufficient for the disbursement of such funds. 
Warrants shall be drawn under this article for administrative purposes in ac- 
cordance with the County Fiscal Control Act. (1937, c. 288, s. 22; 1939, c. 395, 
ye tn 1943, cibOR ees 49055464310, s:41,) 


Local Modification.—Rowan: 1955, c. 420. 

Editor’s Note. — The 1939 amendment 
changed the last sentence of the third par- 
agraph, and the 1943 amendment added the 
proviso thereto. 

The 1955 amendment struck out the word 


“payments” in line ten of the third para- 
graph. It also struck out the words “and 
for administrative purposes” formerly ap- 
pearing before “Provided” in line eleven of 
the paragraph, and added the last sentence 
thereto. 


“both” formerly appearing before the word 


§ 108-38. Administration expenses.—The State Board of Allotments 
and Appeal shall annually allocate to the several counties of the State, in accord- 
ance with the total amount of benefit payments to be paid in each county for old 
age assistance therein, the sum provided by the federal government under the 
Social Security Act for payment of administrative expenses. Any amounts in 
excess of said allotments to the several counties, which are necessary to the 
proper administration of the public welfare program by the several counties, shall 
be determined by the State Board of Allotments and Appeal upon budgets sub- 
mitted to said Board by the county welfare boards in each county. Said de- 
termination shall be made on or before the first day of June in each year. 

After being so determined, an amount not to exceed one half of such costs shall 
be allocated and paid to the respective counties by the State Board of Allotments 
and Appeal from the appropriation made by the State for aid to county welfare 
administration. The balance of said county administrative expenses shall be paid 
by the respective counties. The State Board of Allotments and Appeal shall, on 
or before the first day of June in each year, notify the board of county commis- 
sioners in each county as to the amount of administrative expenses such county 
is required to provide, and upon receipt of such notice it shall be mandatory upon 
each county that taxes shall be levied within said county to provide for the pay- 
ment of such part of such county’s administrative expenses. 

The county board of commissioners and the county board of welfare, in joint 
session, shall determine the number and salary of employees of the county board 
of welfare, having been advised by the county superintendent of welfare and the 
State Board of Public Welfare. (1937, c. 288, s. 23; 1939, c. 395, s. 1; 1941, 
ee O44 Noe O15. sil sls Hera | OO sas. © 13) 


Editor’s Note. — The 1939 amendment 
added the last paragraph of this section, 
and the 1941 amendment struck out the 
former first paragraph. The 1945 amend- 
ment substituted in the second sentence 
of the first paragraph the words “of the 
public welfare program”, for the words “of 
this article’, and rewrote the first two 
sentences of the second paragraph. 


The 1957 amendment substituted “State 
Board of Public Welfare” for “State Board 
of Charities and Public Welfare’ in the 
last paragraph. 

Cited in Atlantic Coast Line R. Co. v. 
Dublin County, 226 N. C. 719, 40 S. E. 
(2d) 371 (1946). 


§ 108-39. Transfer of State and federal funds to the counties.—The 
State Old Age Assistance Fund shall be drawn out on the warrant of the State 
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Auditor, issued upon order of the State Board, evidenced by the signature of 
the Commissioner of Welfare. Quarterly, and oftener, if in the sound judgment 
of the State Board it may be necessary, the State Board shall transfer to the 
several counties such part of the county allotment as may be necessary for dis- 
bursement in such county, in connection with county-raised funds, for a reason- 
able period. Before transferring said funds the State Board may, in its discre- 
tion, require that the county shall certify, through its auditor or fiscal agent, that 
sufficient county funds are on hand to pay the county quota of disbursement cor- 
responding to the amount of State funds to be so transferred. The State Board 
of Allotments and Appeal is authorized, in its discretion, to transfer to any county 
for the first quarter in any fiscal year an amount sufficient to pay in full the 
awards approved in such county, one fourth of said amount being advanced to 
the county in anticipation of the collection of taxes. Such amount so advanced 
shall be deducted from allotments thereafter to be made to such county within 
the fiscal year. 

The funds so transferred shall go into the county old age assistance fund, and 
be subject to all the provisions of the Local Government Act as to custody 
and depository protection; and the State Board may require such additional pro- 
tection to such funds as they may deem proper. 

When in the judgment of the State Board the disbursement of funds in the 
counties to recipients entitled to assistance is being unduly delayed, or the pay- 
ments to such recipients jeopardized, the State Board may require, as a condition 
for the allotment or transmission of any funds to the county for disbursement, 
that such awards shall be promptly paid, and may withhold the funds from such 
counties until satisfied that the awards are being paid with promptness and cer- 
tainty. When in its judgment the public interest may require and the funds 
collected in the county for disbursement hereunder may be better protected, and 
greater promptness and certainty may be secured in payment of awards to recipients 
entitled to receive same, the State Board may demand and require that the funds 
raised by taxation in any county be transmitted to the Treasurer of the State, 
subject to disbursement under such rules and regulations as the State Board 
may adopt. Immediately upon notice to the board of county commissioners of the 
county affected, and to the officials of the said county having any such funds in 
custody, such board of county commissioners and officials shall immediately 
transfer all of such funds and pay over the same to the State Treasurer for dis- 
bursement, under the rules and regulations aforesaid. (1937, c. 288, s. 24.) 


§ 108-40. Accounts and reports from county officers.—The boards of 
county commissioners shall cause proper accounts to be kept of the receipts and 
disbursements under this article, and shall make a quarterly report to the State 
Board in detail, showing such receipts and the persons to whom disbursements 
have been made, and the amount thereof. Such reports may be required by the 
State Board as often as may be deemed necessary. The accounts shall at all times 
be open to inspection by the State Board and its authorized auditors, super- 
visors and deputies. (1937, c. 288, s. 25.) 


§ 108-41. Further powers and duties of State Board. — The State 
Board is authorized and directed to make such reports as may be required by 
the federal government under the Social Security Act; to keep the funds received 
from the federal government in such manner and in such account, and cause the 
same to be disbursed as may be required by such federal administrative author- 
ity, notwithstanding any provisions hereof; and the provisions of this article with 
respect to the handling, disbursement of federal funds, where contrary to the 
rules and regulations of federal authority, shall be deemed directory only, so 


that such rules and regulations shall prevail; but otherwise they shall be manda- 
tory. (1937, c. 288, s. 26.) 


§ 108-42. Fraudulent acts made misdemeanor.—Whoever knowingly 
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obtains, or attempts to obtain, or aids or abets any person to obtain, by means of 
a willfully false statement or representation or by impersonation, or other fraudu- 
lent device, assistance to which he is not entitled, or assistance greater than that 
to which he is justly entitled; and whoever aids or abets in buying or in any way 
disposing of the property, either real or personal, of a recipient of assistance 
with the intent to defeat the purposes of this article, shall be guilty of a misde- 
meanor, and upon conviction thereof shall be fined or imprisoned, or both, at 
the discretion of the court. (1937, c. 288, s. 27.) 


§ 108-43. Limitations of article.—All assistance granted under this arti- 
cle shall be deemed to be granted and to be held subject to the provisions of any 
amending or repealing act that may hereafter be passed, and no recipient shail 
have any claim for compensation, or otherwise, by reason of his assistance be- 
ing affected in any way by any amending or repealing act. (1937, c. 288, s. 28.) 


Part 2. Aid to Dependent Children. 


§ 108-44. Short title —This Part may be cited as the “Aid to Dependent 
Children Act.” (1937, c. 288, s. 60.) 

Cited in Atlantic Coast Line R. Co. v. Co. v. Duplin County, 226 N. C. 719, 40 S. 
Beaufort County, 224 N. C. 115, 29 S. E. E. (2d) 371 (1946). 
(2d) 201 (1944); Atlantic Coast Line R. 


§ 108-45. Establishment of relief.— The care and relief of dependent 
children who are in need and who are unable to provide for themselves is a legiti- 
mate obligation of government which cannot be ignored or avoided without in- 
justice to such persons and serious detriment to the purposes of organized 
society. Such care and relief is hereby declared to be a matter of State concern 
and necessary to promote the public health and welfare. In order to provide 
such care and relief at public expense, to the extent that the same may be proper, 
with due regard to the revenues which the State may equitably enjoy, and with 
due regard for other necessary objects of public expenditure, a State-wide system 
of aid to dependent children is hereby established, to operate uniformly through- 
out the State and in every county thereof, and with due regard to the varying 
living conditions and the financial, physical, and other conditions of the recipient 
of such relief, more particularly dealt with in this article. The provisions of this 
article are mandatory on the State, and each and every county thereof, and when- 
ever the levy of any tax is required or directed herein, it shall be understood 
that the said tax is levied for a special purpose; and full authority is hereby 
given to the boards of county commissioners of the several counties to levy, im- 
pose, and collect the taxes herein required for the special purpose of aid to de- 
pendent children as defined and provided for in this article. (1937, c. 288, s. Jie) 


§ 108-46. Definitions.—As used in this article, 

(1) “Applicant” shall mean any person who has applied for relief for 
dependent children under this Part. 

(2) “Assistance” as used under this Part means the money payments for 
any month with respect to or payments for medical care in behalf of 
a dependent child or dependent children and the needy relative with 
whom any dependent child or dependent children live if the money pay- 
ments have been made with respect to such child or children for such 
month. 

(3) “County board of welfare” shall mean the county board of public wel- 
fare of each of the several counties, as now established by law, sub- 
ject to such modifications as may be made by law. 

(4) “Recipient” shall mean any person who has received assistance for 
dependent children under the provisions of this Part. 

(5) “Social Security Board” shall be interpreted to include any agency or 
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agencies of the federal government which may be substituted there- 


for by law. 
(6) “State Board” shall mean the 


lished by this chapter. (1937, 


¢. 1098 ;-5.4 41957 poe 1OOesss 
Editor’s Note. — The 1939 amendment 
defined “Social Security Board,’ and the 
1951 amendment rewrote the definition of 
“Assistance”, 
The 1957 amendment substituted ‘State 


State Board of Public Welfare, estab- 
en28s,-s. 3261939 en 395 wall 5 16 
le.) 

Board of Public Welfare” for “State Board 
of Charities and Public Welfare” in sub- 
division (6). It also substituted in sub- 
division (3) “board of public welfare” for 
“board of charities and public welfare.” 


§ 108-47. Acceptance of federal grants.—The provisions of the federal 
Social Security Act, relating to grants in aid to the State for aid to dependent 
children, and the benefits thereunder, are hereby accepted and adopted, and the 
provisions of this article shall be liberally construed in relation to the said fed- 


eral Social Security Act, so that the intent to comply therewith shall be made 
effectiialm(193/ Memzeomes 35.) 


§ 108-48. Amount of relief.—The maximum amount to be allowed per 
month under this article shall not exceed eighteen dollars ($18.00) for one child 
and twelve dollars ($12.00) additional per month for each of the other dependent 
children in the home eligible to assistance under this article: Provided, the 
total amount shall not exceed sixty-five dollars ($65.00), except in extraor- 
dinary circumstances in which it appears to the satisfaction of the State Board 
that a total of sixty-five dollars ($65.00) per month would be insufficient to 
secure the purpose above set forth. Provided further, that within the limita- 
tions of the State appropriation the maximum amount per child may be in- 
creased not in excess of the amount which may hereafter be matched by the 
federal government. (1937, c. 288, s. 34; 1945, c. 615, s. 1.) 

Editor’s Note. — The 1945 amendment 
added the second proviso. 


§ 108-49. Dependent children defined.—The term “dependent child” as 
used in this article shall mean a child under eighteen years of age who is living 
with his or her father, mother, grandfather, grandmother, brother, sister, step- 
father, stepmother, stepbrother, stepsister, uncle or aunt, adoptive father, adoptive 
mother, grandfather-in-law, great-grandfather, grandmother-in-law, great-grand- 
mother, brother of the half-blood, brother-in-law, adoptive brother, sister of the 
half-blood, sister-in-law, adoptive sister, uncle-in-law, aunt-in-law, great-uncle, 
and great-aunt, in a place of residence maintained by one or more of such relatives 
as his or their own home; who has resided in the State of North Carolina for 
one year immediately preceding the application for aid; or who was born within 
the State within one year immediately preceding the application if the mother 
has resided in the State for one year immediately preceding the birth, and who 
has been deprived of parental support or care by reason of the death, physical or 
mental incapacity or continued absence from the home of a parent, and who has 
no adequate means of support. (1937, c. 288, s. 35; 1939, c. 395, s. 1; 1941, ¢. 
252% 1045.11 Glogs ele) 

Editor’s Note. — The 1941 amendment 
made this section applicable to school chil- 
dren under eighteen, and added to the list 
of relatives beginning with “adoptive fa- 


near the beginning of section, for the 
words “under sixteen years of age, or 
under eighteen years of age if regularly 
attending school”. The amendment also 


ther.” struck out a former provision relating to 
The 1945 amendment substituted the making every effort to apprehend the par- 
words “under eighteen years of age”, ent in cases of desertion. 


§ 108-50: Repealed by Session Laws 1945, c. 615, s. 2. 


§ 108-51. State Aid to Dependent Children Fund.—A fund shall be 
created to be known as “The State Aid to Dependent Children Fund.” This Fund 
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shall be created by appropriations made by the State from its ordinary revenues 
and such grants as may be made for aid to dependent children under the federal 
Social Security Act. Said Fund shall be used exclusively for the relief of depend- 
ent children coming within the eligibility provisions of this Part and the cost of 
administration of the same. The appropriations to be made by the State for such 
purpose shall be supplemented by the amount provided under the federal Social 
Security Act for aid to dependent children and such further amount as the State 
may appropriate for the administration of this article. From said Fund there shall 
be paid as hereinafter provided three fourths of the benefit payments to depend- 
ent children in accordance with the provisions hereof, the other one fourth of said 
payments shall, subject to the provisions of § 108-73, be provided by the several 
counties of the State as hereinafter required. 

In the event that the federal Social Security Act is amended by providing for 
a larger percentage of contributions to said Fund, the provisions herein made shall 
be construed to accept such additional grants, and the amounts to be provided for 
aid to dependent children by State and counties shall be adjusted proportionately. 
(1037 Pew 288 98t'375V 1944 Rem 32991043, 65053:85:) 


Editor’s Note. — The 1941 amendment read: “The cost of administering the pro- 


substituted in the last sentence of the first 
paragraph “three fourths” for “two thirds” 
and “one fourth” for “one third.” 

The 1943 amendment substituted “§ 108- 
73” for “§ 108-74” in the last sentence of 


vision of this Part shall be, in part, paid 
from said funds in accordance with § 
108-68.” 

Cited in Atlantic Coast Line R. Co. v. 
HWupun County, 226. N,\ ©. 719, *40*S)) 


the first paragraph. It also struck out a 
former provision of the paragraph which 


(2d) 371 (1946). 


§ 108-52. State appropriation. — At its present session, and biennially 
thereafter, the General Assembly shall appropriate out of its ordinary revenues, 
for the use of such Fund, such amount as shall be reasonably necessary to carry 
out the provisions of this article, and provide relief to the dependent children 
coming within the eligibility provisions herein set out, to such an extent as may 
be proper upon due consideration of the ability of the State to produce sufficient 


revenues, and with due regard to other necessary objects of public expenditure. 
CIOS 76CL Lose Si 3G.) 


§ 108-53. County fund.—Annually, at the time other taxes are levied in 
each of the several counties of the State, there shall be levied and imposed a tax 
sufficient to raise such an amount as shall be found necessary, in the manner here- 
inafter provided, to supplement the State and federal funds available for expendi- 
ture in said county for aid to dependent children. The amount so ascertained shall 


be an obligation of the county, and the taxes imposed shall be collectible as other 
fakes. U937 0 250,15) 39.) 


§ 108-54. Appropriations not to lapse.—No appropriation made for the 
purpose of this article shall lapse or revert; but the unexpended balances may be 
considered in the making of further appropriations. Any proceeds of county taxa- 
tion for the purposes of this article remaining unexpended shall be taken into ac- 
count in determining the amount to be raised by taxation during the ensuing year, 
but shall not be used for any purpose not authorized by this article: Provided, that 
if at any time during any fiscal year it appears to be necessary and feasible, the 
county may transfer with the approval of the State Board of Allotments and Ap- 
peal a portion of the amount raised by the county for aid to dependent children to 
the county old age assistance fund. (1937, c. 288, s. 40; 1945, ¢. 615, s. 1.) 

Editor’s Note. — The 1945 amendment 
added the proviso. 


§ 108-55. Custody and receipt of funds.—The Treasurer of the State of 
North Carolina is hereby made ex officio treasurer of the State Aid to Dependent 
Children Fund herein established, including therein such grants in aid to depend- 


269 


§ 108-56 Cu. 108. Boarp oF PusLtic WELFARE § 108-57 


ent children as may be received from the federal government for administration 
and distribution in this State; and the said Treasurer is hereby designated as the 
proper officer to receive grants in aid from the federal government. The Treasurer 
shall keep the funds in a separate account, to be known as the State Aid to De- 
pendent Children Fund, and shall be responsible therefor on his official bond ; and. 
the said funds shall be protected by proper depository security as other State 
funds. The said Fund shall be drawn upon and disbursed as hereinafter provided. 
(1937, c. 288, s. 41.) 


108-56. General powers and duties of Department of Public 
Welfare.—The powers and duties of the State Board of Public Welfare estab- 
lished under Article XI, section seven, of the Constitution of North Carolina, 
and this chapter, and of the office of Commissioner of Welfare established there- 
under, are not hereby abridged. The powers and duties herein given shall be in 
addition to those heretofore exercised under existing law; and the State Board of 
Public Welfare, through the Commissioner of Welfare as the executive head of 
the Department, is hereby empowered to organize the Department into such 
bureaus and divisions as may be deemed advisable, not inconsistent with the 
provisions of this article, in order that the work of the entire Department shall 
be co-ordinated on an efficiency basis and duplication of effort may be avoided. 
(1937, ceZ88rs. 42 +1957, c. 100 vst) 


Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare”. 


§ 108-57. Certain powers and duties of State Board of Public Wel- 
fare.—The State Board shall: 


(1) Supervise the administration of assistance to dependent children under 
this article by the county boards; 


(2) Make such rules and regulations and take such action as may be neces- 
sary or desirable for carrying out the provisions of this article. All 
rules and regulations made by the State Board shall be binding on the 
counties and shall be complied with by the respective boards of county 
commissioners and county boards of welfare ; 

(3) Prescribe the form of and print and supply to the county boards and 
agencies such forms as it may deem necessary and advisable; 

(4) Co-operate with the federal government in matters of mutual concern 
pertaining to assistance to dependent children, including the adoption 
of such methods of administration as are found by the federal govern- 
ment to be necessary for the efficient operation of the plan for such 
assistance ; 

(5) Make such reports, in such form and containing such information, as 
the federal government may from time to time require, and comply 
with such provisions as the federal government may from time to 
time find necessary to assure the correctness and verification of such 
reports ; 

(6) Publish reports as may be necessary ; 

(7) Enter into reciprocal agreements with public welfare agencies in other 
states relative to providing for assistance and services to residents, 
nonresidents or transients, and co-operate with other agencies of the 
State and federal governments in providing such assistance and serv- 
ices and in the study of the problems involved; 

(8) The North Carolina State Board of Public Welfare is hereby author- 
ized and empowered to receive grants in aid from the federal govern- 
ment or any State or federal agency for general relief or for any 
other relief purposes; and all such grants so made and received shall 
be paid to the State Treasurer and credited to the account of the 
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North Carolina State Board of Public Welfare, to be used in carry- 
ing out the provisions of this article; 

(9) Make to the solicitor of superior court those reports relating to re- 
cipients of assistance under the provisions of this act as required by 
G. S. 15-155.1 and shall assist the solicitor in making any investi- 
gation relative thereto both actively and by furnishing to him all 
information available to it or any local board relative to such assist- 
ance. (1937, c. 288, s. 43; 1939, c. 395, s. 1; 1943, c. 505, s. Cielo oc, 
ec} 100; sa PeHt 959%; 1210;s:.3;) 

Cross Reference. — For provision pro- Board of Public Welfare” for “State Board 
hibiting action under Session Laws 1959, of Charities and Public Welfare” in the 
c. 1210, if such action will result in termi- caption and subdivision (8). The 1959 
nation of payments of federal funds to amendment added subdivision (9). Sec- 
North Carolina for public assistance, see tion 5 of the amendatory act provides that 


§ 108-76.2. 

Editor’s Note. — The 1939 amendment 
added subdivisions (7) and (8). The 1943 
amendment struck out the words “an an- 
nual report and such interim” formerly ap- 
pearing after the word “Publish” in sub- 
division (6). 


the act shall not apply to the counties of 
Gaston and Mecklenburg. 

The words “this act” as used in subdi- 
vision (9) of this section refer to Session 
Laws 1959, c. 1210. For other sections of 
that act, see §§ 15-155.1 to 15-155.3, 108- 
76.1, 108-76.2. 


The 1957 amendment substituted “State 


§ 108-58. Certain powers and duties of local boards; county welfare 
boards.—The county boards of welfare shall perform the duties herein required 
of them with relation to the administration of this article in the several counties, 
under the supervision and direction of the State Board, and in accordance with the 
rules and regulations prescribed by said State Board. 

County boards of welfare shall: 

(1) Report to the State Board at such times and in such manner and form 
as the State Board may from time to time direct; 

(2) Submit to the State Board the information required in this article pre- 
liminary to determination of the county’s quota of funds and the 
determination of the amount required to be raised by taxation, to- 
gether with its estimate and supporting data, setting forth the amount 
of money needed to carry out the provisions of this article; also 
submit to the board of county commissioners a duplicate of the 
estimate and supporting data furnished by it to the State Board. 
Make and report to the State Board and to the county board of 
commissioners such investigation as may be required in order that 
the said State Board and boards of county commissioners may be 
fully informed as to the assistance required by dependent children 
coming within the eligibility provisions of this article; and may have 
such other information as may be required for proper determination 
upon any matter coming before the said boards; 

(3) Perform any other duties required of them under this article or by 
proper rules and regulations made by the State Board under author- 
ity thereof. (1937, c. 288, s. 44.) 


§ 108-59. Application for assistance; determination thereon.—Ap- 
plications for assistance under this article shall be made to the county welfare 
board of the county in which the applicant resides. Such application shall be in 
writing and in duplicate, in compliance with the rules and regulations established 
by the State Board, which is required to furnish forms for such applications. 
Where the applicant is unable to present his application in writing by reason of il- 
literacy or other cause, the application shall be reduced to writing and filed in 
duplicate, on such forms as may be supplied by the State Board, or substantially 
in agreement therewith. The county board of welfare, and the county welfare of- 
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ficer, shall render to applicants for assistance under this article such aid and 
assistance in the preparation of the applications as may be necessary. One copy 
of the application shall be forwarded to the State Board. 

Whenever a county board of welfare receives an application for assistance under 
this article, an investigation and record shall promptly be made of the circum- 
stances of the children for whom application is made, in order to ascertain the 
facts supporting the application, and in order to obtain such other information 
as may be required by the rules of the State Board. In the making of such investi- 
gation, the county welfare board and the county welfare officer shall make diligent 
investigation, and record promptly all the information which it is reasonably pos- 
sible to obtain with respect to such application. 

Upon the completion of the investigation the county board of welfare shall, 
upon due consideration, determine whether the applicant is eligible for assistance 
under the provisions of this article and shall determine the amount of such as- 
sistance and the date on which it shall begin, but such award shall in no case 
exceed eighteen dollars ($18.00) for one child and twelve dollars ($12.00) addi- 
tional per month for each of the other dependent children in the home eligible to 
assistance under this article: Provided, the total amount shall not exceed sixty- 
five dollars ($65.00) except in extraordinary circumstances in which it appears 
to the satisfaction of the State Board that a total of sixty-five dollars ($65.00) 
per month would be insufficient to secure the purposes above set forth: Pro- 
vided further, that within the limitations of the State appropriation the maximum 
amount per child may be increased not in excess of the amount which may 
hereafter be matched by the federal government. Such award so made, when 
effective shall thereafter be paid in advance monthly to the applicant, disburse- 
ment being made in the same manner and under the same procedure as in the case 
of other county funds: Provided, that, when it appears to the county board of 
public welfare that the interest of the beneficiary or beneficiaries of such award 
will be better served by smaller payments at more frequent intervals, such award 
shall be paid in two or more equal installments in each month. 

The county board of welfare shall promptly notify by mail each applicant of its 
action disallowing the application for granting assistance, stating, in case award 
is made, the amount of the award and when assistance shall be paid. A copy of 
such notice shall be immediately forwarded to the board of county commissioners 
and a duplicate copy forwarded to the State Board of Allotments and Appeal. 

The State Board is hereby authorized and empowered to establish and enforce 
reasonable rules and regulations governing the custody, use and preservation of 
the records, papers, files and communications relating to applicants and recipients. 
It shall be unlawful, except for purposes directly connected with the administra- 
tion of aid to dependent children and in accordance with the rules and regulations 
of the State Board for any person or persons to solicit, disclose, receive, or make 
use of, or to authorize, knowingly permit, participate in, or acquiesce in the use of, 
any list of or names of, or any information concerning, persons applying for or 
receiving aid to dependent children, directly or indirectly derived from the rec- 
ords, papers, files, or communications of the State Board or the county welfare 
board or acquired in the course of the performance of official duties. (193 73ec; 
288, s. 45: 1939, c. 395, s. 1; 1941, c. 232; 1945, c. 615, s. 1; 1959, c. 179, s. 2.) 


Editor's Note. — Prior to ‘the 1939 It seems probable that the legislature in- 
amendment the application was required tended the word “for” in line two of the 
to be verified by the oath of the applicant. fourth paragraph to read “or”. 

The 1941 amendment added the last para- The 1959 amendment added the proviso 
graph. And the 1945 amendment inserted at the end of the third paragraph. 
the second proviso in the third paragraph. 


oh 108-60. Action by county commissioners.—The board of county com- 
missioners, in the event that they shall be of the opinion that any award made by 
the county board of welfare should be reconsidered and reviewed by them, shall 
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have the right to review such award. In case of such action by the board of county 
commissioners, notice shall be given to the applicant fixing the time and place at 
which such reconsideration will be held. In the event the board of county commis- 
sioners deem that any award should be in any respect changed, an order shall be 
made thereon accordingly and notice thereof given to the applicant and a copy 
sent to the county board of welfare and the State Board of Allotments and Ap- 


peal. (1937, c. 288, s. 46.) 


§ 108-61. Assistance not assignable.—The assistance granted under this 
article shall not be transferable or assignable at law or in equity; and none of the 
money paid or payable under this article shall be subject to execution, levy, 
attachment, garnishment, or other legal process, or to the operation of any 
bankruptcy or insolvency law.» (1937, c. 288, s. 47.) 


§ 108-62. State Board of Allotments and Appeal.—For the purpose of 
making allotment of State and federal funds to the several counties, and of giving 
to applicants appealing from the county boards a fair hearing and determination 
upon such applications and appeal, the State Board of Allotments and Appeal, 
created under § 108-33 shall as an agency of the State Board have complete and 
final jurisdiction. If an application is not acted upon by the county welfare board 
within thirty days or is denied in whole or in part, or if any award of assistance 
is modified or canceled under any provisions of this article, the applicant or re- 
cipient may appeal to the Board of Allotments and Appeal in the manner and form 
prescribed by the said Board of Allotments and Appeal. The Board of Allotments 
and Appeal shall, upon receipt of such an appeal, give the applicant or recipient 
and the board of county commissioners and county board of welfare reasonable 
notice and opportunity for a fair hearing. Upon such hearing the applicant or 
recipient shall have an opportunity of presenting his claim in full to the Board 
upon such evidence as may be pertinent or proper; and the Board of Allotments 
and Appeal shall diligently inquire into the matter, and shall approve or dis- 
approve or modify the action of the county board of welfare and the board of 
county commissioners, as in the judgment of the Board of Allotments and Appeal 
may be just and proper. 


Upon any appeal from the board of county commissioners, it shall be the duty 
of such board to forward to the State Board of Allotments and Appeal a certi- 
fied copy of the order refusing assistance or granting the same, with such informa- 
tion, in brief, as may bear upon the application and the action of the board of com- 
missioners, and such papers and documents or other matter as may be required 
under the rules of the Board of Allotments and Appeal, or under its order in the 
particular matter. 

When the State Board of Allotments and Appeal shall have made its final deci- 
sion upon the matter, notice thereof shall be given to the applicant or recipient and 
to the board of county commissioners and the county board of welfare. The deci- 
sion of the State Board of Allotments and Appeal shall be final. 

The State Board of Allotments and Appeal may also on notice to the board of 
county commissioners and county board of welfare, upon its own motion, review 
any decision of the board of county commissioners or county board of welfare and 
may consider any application upon which a decision has not been made within 
thirty days. The State Board of Allotments and Appeal may make such additional 
investigation as it may deem necessary in all cases and make such decision there- 
upon as in its opinion is justified and in conformity with the provisions of this 
article. Applicants, or recipients, affected by such decision of the State Board of 
Allotments and Appeal shall, upon request, be given reasonable notice and oppor- 
tunity for a fair hearing by the Board of Allotments and Appeal. All decisions 
of the State Board of Allotments and Appeal shall be final and shall be binding 
upon the county ‘involved, and shall be complied with by the board of county 
commissioners and the county board of welfare. 
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The State Board may authorize hearings of appeals in any county by other 
representatives selected by said Board, subject to final determination by the State 
Board of Allotments and Appeal. (1937, c. 288, s. 48.) 


§ 108-63. Periodic reconsideration and changes in amount of assist - 
ance.—All assistance grants made under this article shall be reconsidered as fre- 
quently as may be required by the rules of the State Board. It shall be the duty 
of the county welfare board, with the assistance of the county welfare officer, to 
keep fully advised as to questions concerning aid to dependent children and the 
propriety and necessity of the continuance thereof to recipients and as to such 
changed conditions relating to recipients as may affect the necessity for such as- 
sistance or the amount thereof. 

Where changes have occurred in the condition of any recipient requiring a 
modification or cancellation of an award, the county board of welfare is authorized 
and empowered to make such changes as the facts and circumstances may justify 
and in accordance with the provisions of this law. Prompt notice of such action 
shall be given to recipient and a copy of such notice shall be sent to the State 
Board and board of county commissioners, Such action on the part of the county 
board shall be subject to review by the State Board as provided in cases of original 
awards, and the recipient shall have the right to appeal therefrom to the State 
Board of Allotments and Appeal as in cases of original awards. (1937, c. 288, s. 
49.) 


§ 108-63.1. Supervision of assistance in certain cases. — Whenever 
a county board of welfare determines that the recipient of assistance payments 
granted under the provisions of Part 2 of this article, entitled the Aid to De- 
pendent Children Act, has not used said assistance to provide food, shelter, cloth- 
ing, household and medical supplies, and other necessities, which are required 
for the care and support of the dependent child or children who are the intended 
beneficiaries of the assistance, or of the needy relative with whom such child 
or children live, then the county welfare board shall enter an order requiring 
the county superintendent of public welfare to supervise the expenditure of such 
assistance payments by the recipient, to cause such assistance to be used for the 
aforementioned necessities, and the superintendent shall comply with said order. 
Said supervision may include conferences with the recipient, preparation of 
monthly budgets for the recipient, requiring reporting on such expenditures by 
the recipient, and otherwise directing the expenditure of the assistance in accord- 
ance with such budgets. 

Following the entry of the order requiring the superintendent to supervise the 
expenditure of the assistance, the county board of welfare shall cause notice 
thereof to be served on the recipient. If the recipient objects to the order, he 
may appear at the next meeting of the board held not less than five days after 
service of notice of the order upon the recipient, and, in such event, the super- 
intendent shall not begin the supervision of the expenditures of the assistance 
until further order by the board. If, after hearing the recipient, the board re- 
affirms the order directing the superintendent to supervise the expenditures of 
assistance, the recipient may appeal therefrom to the State Board of Allotments 
ane Appeal, in the manner and form prescribed by the Board of Allotments and 

ppeal. 

The Board of Allotments and Appeal shall, upon receipt of such appeal, give 
the recipient and the county board of welfare reasonable notice and opportunity 
for a fair hearing. The decision of the State Board of Allotments and Appeal 
shall be final. In the event of such appeal, the order directing the superintendent 
to supervise the expenditures of assistance shall not be operative unless and until 
the State Board of Allotments and Appeal determines that the county board of 
welfare properly entered such order in accordance with the provisions of the 
section. 
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The county board of welfare may, at any time, rescind or terminate the order 
requiring the county welfare superintendent to supervise the expenditure of as- 


sistance. The supervision of expenditures provided in this section shall continue 


until the order is terminated by the county welfare board. (1959, c. 668, s. 1.) 


Editor’s Note——Section 2 of the act in- 
serting this section provides: “In the 
event that the Secretary of Health, Educa- 
tion, and Welfare notifies the State Board 
of Public Welfare that further payments 
of federal funds to the State of North 
Carolina for aid to dependent children will 
not be made because the procedures pro- 
vided by this act are prohibited by the 


§ 108-64. Removal to another 


Social Security Act, as amended, or by 
other applicable federal statutes, or by 
proper and authorized regulations having 
the force and effect of law, then and in 
that event no county board of welfare or 
county superintendent of public welfare 
shall take any further action pursuant to 
the provisions of this act.” 


county.—Any resident who moves to 


another county and continues to have such dependent children in custody in this 
State shall be entitled to receive assistance in the county to which he has moved, 
and the county welfare superintendent of the county from which he has moved 
shall transfer all necessary records relating to the recipient to the county welfare 
superintendent of the county to which he has moved. The county from which the 
recipient moves shall pay the assistance for a period of three months following 
such removal, and thereafter assistance shall be paid by the county to which such 
recipient has moved. (1937, c. 288, s. 50; 1943, c. 505, s. 7.) 

Editor’s Note. — The 1943 amendment 
substituted the words “county welfare 
superintendent” for the former words re- 


ferring to the board of county commis- 
sioners. It also struck out the former sec- 
ond paragraph. 


§ 108-65. Procedure preliminary to allotments and county taxation; 
investigation and report.—lIt shall be the duty of the county welfare boards to 
make diligent investigation within the county and obtain and record statistical 
and other information concerning dependent children in the county entitled to as- 
sistance under this article, and to keep such information compiled in convenient ac- 
cessible form. Therefrom they shall, annually, on or before the first day of May, 
compile and make a report to the board of county commissioners, for their better 
information and guidance, which report shall contain a concise statement or esti- 
mate of the total amount necessary to be expended within the county to carry out 
the provisions of this article for the next ensuing fiscal year, accompanied by such 
supporting data as the State Board of Allotments and Appeal may require. Such 
reports shall be made on forms furnished by the State Board or in compliance with 
the rules and regulations of said State Board. A copy thereof shall be imme- 
diately forwarded to the State Board. 

Upon the information so furnished, and such other information as may be avail- 
able, or may be obtained upon such further investigation as the board of commis- 
sioners may see proper to make, the board of commissioners shall make a careful 
estimate of the amount necessary to be expended within the county for the pur- 
pose of this article for the ensuing fiscal year, and, separately stated, the amount 
necessary to be raised by county taxation. The board of county commissioners 
shall, on or before the first day of May, make a report to the State Board of Al- 
lotments and Appeal, which report shall contain the said estimates, with sup- 
porting data, in such form and detail as the Board of Allotments and Appeal may 
require. (1937, c. 288, s. 51; 1943, c. 505, s. 8.) 

Editor’s Note. — The 1943 amendment 
substituted “May” for “April” in the sec- 
ond sentence of the second paragraph. 


§ 108-66. Allocation of funds.—As soon as may be practicable after re- 
ceiving the said reports, and before the time for the annual levy of taxes in the 
respective counties, the State Board of Allotments and Appeal shall proceed to 
ascertain and determine the amount of State and federal funds available for dis- 
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bursement in the counties for the purposes of this article for the next ensuing fiscal 
year. The Board shall, at the same time, determine the amounts to be raised in 
each of the respective counties by taxation to supplement the State and federal 
funds allotted to such county. The allotment of State and federal funds to any 
county shall not exceed three times the amount to be raised in said county by 
local taxation, except as provided in § 108-73. 

The determination of such amount by the Board of Allotments and Appeal shall 
be final and binding upon the several counties respectively, and shall be a part of 
the county budget. The county commissioners shall, at the time of levying other 
taxes, levy and impose upon all the taxable subjects within the county a tax 
sufficient to produce such amount; and the same shall be collected as other taxes. 

The proceeds of such taxes shall be kept in a separate fund in the county treas- 
ury, and shall be subject to the provisions of the Local Government Act with re- 
spect to depository security and control, and shall be used only for the purposes 
of this article. It shall be the duty of the Board of Allotments and Appeal to in- 
quire into the condition of the said fund from time to time and to require that such 
protection be afforded the funds as occasion may demand. The funds shall be dis- 
bursed for the purposes of this article on warrants drawn on the county treasurer 
or other designated county officials where there is no county treasurer, signed by 
the secretary of the county welfare board, countersigned by the county auditor 
and chairman of the welfare board, for payments of grants to recipients: 

Provided, that in the event any temporary vacancy should exist in the office of 
county welfare superintendent or in the office of chairman of the county welfare 
board, the signature of either remaining officer together with that of the county 
auditor shall be sufficient for the disbursement of such funds. Warrants shall 
be drawn under this article for administrative purposes in accordance with the 
County Hiscal’ Control Act. (1937.2 G1 280,068.00 2 loo Oo jt arome ee OA ee 
ZILLA CeO! DyeS inl Re oe Ces LU) 


Editor’s Note. — The 1939 amendment 
changed the last sentence of the section. 
The 1941 amendment substituted’ the 
words “three times” for “twice” in the last 
sentence of the first paragraph. And the 
1945 amendment added the proviso at the 
end of the section. 


The 1955 amendment struck out “both” 
formerly appearing before the word “pay- 
ments” in line ten of the third paragraph, 
and struck out the words ‘and for ad- 
ministrative purposes’ formerly appearing 
at end of said paragraph. It also added 
the last sentence of the fourth paragraph. 


§ 108-67. Administration expenses.—The State Board of Allotments 
and Appeal shall annually allocate to the several counties of the State the sum 
provided by the federal government under the Social Security Act for payment of 
administrative expenses. Any amounts in excess of said allotments to the several 
counties, which are necessary to the proper administration of the public welfare 
program by the several counties, shall be determined by the State Board of 
Allotments and Appeal upon budgets submitted to said Board by the county wel- 
fare boards in each county. Said determination shall be made on or before the 
first day of June in each year. 

After being so determined, an amount not to exceed one half of such costs shall 
be allocated and paid to the respective counties by the State Board of Allotments 
and Appeal from the appropriation made by the State for aid to county adminis- 
tration. The balance of said county administrative expenses shall be paid by the 
respective counties. The State Board of Allotments and Appeal shall, on or be- 
fore the first day of June in each year, notify the board of county commissioners 
in each county as to the amount of administrative expenses such county is re- 
quired to provide, and upon receipt of such notice, it shall be mandatory upon each 
county that taxes shall be levied within said county to provide for the payments 
of such part of such county’s administrative expenses. (1937, c. 288, s. 53; 1941, 
evizde; 1943, :c, 505, 829551945, cA GLazisel.) 


Editor’s Note. — The 1943 amendment 
struck out the words “in accordance with 
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the total amount of benefit payments to be 
paid in each county for aid to dependent 
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children therein,” formerly appearing after and rewrote the first two sentences of the 

the word “State” in line two of the first second paragraph. 

paragraph. Cited in Atlantic Coast Line R. Co. v. 
The 1945 amendment substituted in the Duplin County, 226 N. C. 719, 40 S. E. (2d) 

first paragraph the words “the public wel- 371 (1946). 

fare program” for the words “this article,” 


§ 108-68. Transfer of State and federal funds to the counties.—'The 
aid to dependent children fund shall be drawn out on the warrant of the State 
Auditor, issued upon order of the State Board, evidenced by the signature of the 
Commissioner of Welfare. Quarterly, and oftener, if in the sound judgment of the 
State Board it may be necessary, the State Board shall transfer to the several coun- 
ties such part of the county allotment as may be necessary for disbursement in 
such county, in connection with county-raised funds for a reasonable period. Be- 
fore transferring said funds the State Board may, in its discretion, require that 
the county shall certify, through its auditor or fiscal agent, that sufficient county 
funds are on hand to pay the county quota of disbursement corresponding to the 
amount of State funds to be so transferred. The State Board of Allotments and 
Appeal is authorized, in its discretion, to transfer to any county for the first quarter 
in any fiscal year an amount sufficient to pay in full the awards approved in such 
county, one fourth of said amount being advanced to the county in anticipation of 
the collection of taxes. Such amount so advanced shall be deducted from allot- 
ments thereafter to be made to such county within the fiscal year. 

The funds so transferred shall go into the county aid to dependent children fund, 
and be subject to all the provisions of the Local Government Act as to custody and 
depository protection; and the State Board may require such additional protection 
to such funds as they may deem proper. 

When in the judgment of the State Board the disbursement of funds in the coun- 
ties to recipients entitled to assistance is being unduly delayed, or the payments 
to such recipients jeopardized, the State Board may require, as a condition for 
the allotment or transmission of any funds to the county for disbursement, that 
such awards shall be promptly paid, and may withhold the funds from such coun- 
ties until satisfied that the awards are being paid with promptness and certainty. 
When in its judgment the public interest may require and the funds collected in 
the county for disbursement hereunder may be better protected, and greater 
promptness and certainty may be secured in payment of awards to recipients en- 
titled to receive same, the State Board may demand and require that the funds 
raised by taxation in any county be transmitted to the Treasurer of the State, sub- 
ject to disbursement under such rules and regulations as the State Board may 
adopt. Immediately upon notice to the board’ of county commissioners of the 
county affected, and to the officials of the said county having any such funds in 
custody, such board of county commissioners and officials shall immediately trans- 
fer all of such funds and pay over the same to the State Treasurer for disburse- 
ment, under the rules and regulations aforesaid. (OS eG ones, O45) 19375 o 
20531943, c.505,.s,;10:) 

Editor’s Note. — The 1943 amendment the next to last sentence of the first para- 
substituted “one fourth” for “one third” in graph. 


§ 108-69. Accounts and reports from county officers.—The boards of 
county commissioners shall cause proper accounts to be kept of the receipts and 
disbursements under this article, and shall make a quarterly report to the State 
Board in detail, showing such receipts and the persons to whom disbursements 
have been made, and the amount thereof. Such reports may be required by the 
State Board as often as may be deemed necessary. The accounts shall at all times 
be open to inspection by the State Board and its authorized auditors, supervisors, 
and deputies. (1937, c. 288, s. 55.) 


§ 108-70. Further powers and duties of State Board. — The State 


Board is authorized and directed to make such reports as may be required by the 
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federal government under the Social Security Act; to keep the funds received 
from the federal government in such manner and in such account, and cause 
the same to be disbursed as may be required by such federal administrative au- 
thority, notwithstanding any provisions hereof; and the provisions of this article 
with respect to the handling, disbursement of federal funds, where contrary to the 
rules and regulations of federal authority, shall be deemed directory only, so that 
such rules and regulations shall prevail; but otherwise they shall be mandatory. 


(1937, c. 288, s. 56.) 


§ 108-71. Fraudulent acts made misdemeanor.—Whoever knowingly 
obtains, or attempts to obtain, or aids or abets any person to obtain by means 
of willfully false statement or representation or by impersonation, or other fraudu- 
lent device, assistance to which he is not entitled, or assistance greater than that 
to which he is justly entitled, shall be guilty of a misdemeanor, and, upon convic- 
tion thereof, shall be fined or imprisoned, or both, at the discretion of the court. 
(19375:cA288, (sos) 


108-72. Limitations of article.—All assistance granted under this arti- 
cle shall be deemed to be granted and to be held subject to the provisions of any 
amending or repealing act that may hereafter be passed, and no recipient shall 
have any claim for compensation, or otherwise, by reason of his assistance being 
affected in any way by any amending or repealing act. (1937, c. 288, s. 58.) 


§ 108-73. Equalizing fund.—The State Board of Allotments and Appeal 
is authorized and directed to set apart and reserve out of the appropriation au- 
thorized to be made by the State under § 108-23, relating to old age assistance, 
and under § 108-52, relating to aid to dependent children, such an amount of 
said funds appropriated by the State to the respective funds as shall be found 
by the State Board of Allotments and Appeal to be necessary for the purpose 
of equalizing the burden of taxation in the several counties of the State, and 
the benefits received by the recipients of awards under this article, and such 
amount shall be expended and disbursed solely for the use and benefit of needy 
aged persons and dependent children coming within the eligibility provisions of 
this article. Said amount shall be distributed to the counties according to the 
needs therein in conformity with the rules and regulations adopted by the State 
Board of Allotments and Appeal, producing, as far as practicable, a just and fair 
distribution thereof: Provided, however, that no county shall be entitled to share 
in such equalizing fund unless the rate of tax necessary to be levied in such 
county for the purposes of this article is in excess of ten cents on the one hundred 
dollar valuation of taxable property therein: Provided further, the State Board 
of Allotments and Appeal shall not allot to any county from such equalizing 
fund more than three fourths of the cost to such county in excess of the amount 
produced in such county by a levy and collection of a tax rate of ten cents on the 
one hundred dollar valuation of taxable property therein. 

After determining the amount to be allotted to any county from such equalizing 
fund, the State Board of Allotments and Appeal shall determine the amount to be 
raised in such county by taxation to supplement the State and federal funds al- 
lotted to said county as in this article otherwise provided, and it shall be mandatory 
upon the boards of county commissioners in the several counties to annually levy 
taxes in accordance therewith. (1937, c. 288, s. 62; 1943, c. 505, s. 11.) 

Editor’s Note. — The 1943 amendment referred to in the first sentence which had 
called for a change in the second number _ already been made upon codification. 


Part 3. General Assistance. 


§ 108-73.1. Establishment of relief.—The care and relief of all persons 
who are in need and who are unable to provide for themselves is a legitimate 
obligation of government which cannot be ignored or avoided without injustice to 
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such persons and serious detriment to the purposes of organized society. Such 
care and relief is hereby declared to be a matter of State concern and necessary to 
promote the public health and welfare. In order to provide such care and relief 
at public expense, to the extent that the same may be proper, with due regard to 
State and county revenues and with due regard for other necessary objects of 
public expenditure, a State-wide system of general assistance is hereby established, 
to operate with due regard to the varying living conditions and the financial, 
physical, and other conditions of the recipient of such assistance. (1949, c. 1038, 
S25) 


§ 108-73.2. Acceptance of federal grants in aid; Part liberally con- 
strued.—The State Board of Public Welfare is hereby authorized to accept any 
grants in aid for general assistance which may be made available to the State by 
the federal government and the provisions of Part 3 of this article shall be liberally 
construed in order that the State and its needy citizens may benefit fully from such 
grants in aid. (1949, c. 1038, s. 2.) 


§ 108-73.3. Assistance defined.—Assistance as herein used means money 
payments to a needy individual or payments for medical care in behalf of such 
needy individual. (1949, c. 1038, s. 2; 1951, c. 1098, s. 5.) 

Editor’s note. — The 1951 amendment 
rewrote this section. 


§ 108-73.4. Eligibility.—Assistance may be granted to any person who: 
(1) Is unable to earn a sufficient income and is without any resources to 
provide a subsistence compatible with decency and health; and 
(2) Is not an inmate of any public institution at the time of receiving assist- 
ance. 

Applications for general assistance shall be made to the county superintendent 
of public welfare who by and with the approval of the county welfare board shall 
determine whether aid is to be granted and the amount thereof. 

The amount of assistance which any eligible person may receive shall be deter- 
mined with due regard to the resources and necessary expenditures of the in- 
dividual and the conditions existing in each case, and in accordance with the 
rules and regulations of the State Board of Public Welfare. Insofar as funds 
will permit, such assistance shall be sufficient when added to all other income and 
resources to provide such person with a reasonable subsistence compatible with 
decency and health, but the principle of equitable treatment shall be followed 
in each county as provided in the rules and regulations of the State Board of 
Public Welfare. Assistance may be granted to any person or for any purpose 
coming within the provisions of this section and the rules and regulations of the 
State Board of Public Welfare not inconsistent herewith, although such person 
or purpose may not come within federal requirements governing the use of federal » 
grants in aid for general assistance purposes. Applications for general assistance 
shall be handled in the manner prescribed by the rules and regulations of the said 
Board. (1949, c. 1038, s. 2.) 


§ 108-73.5. State General Assistance Fund.—A fund shall be created 
to be known as the “State General Assistance Fund.” This Fund shall be 
created by appropriations made by the General Assembly and such grants as 
may be received from the federal government for this purpose. Such Fund shall 
be used exclusively for assistance to needy persons found to be eligible in accord- 
ance with the provisions of Part 3 of this article and the rules and regulations of 
the State Board of Public Welfare not inconsistent therewith. 

The Treasurer of the State of North Carolina is hereby made ex officio T'reas- 
urer of the State General Assistance Fund herein established, including therein 
such grants in aid for general assistance as may be received from the federal 
government for administration and distribution in this State; and the said Treas- 
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urer is hereby designated as the proper officer to receive grants in aid from the 
federal government. The Treasurer shall keep the funds in a separate account, 
to be known as the “State General Assistance Fund,” and shall be responsible 
therefor on his official bond; and the said funds shall be protected by proper 
depository security as other State funds. The said funds shall be disbursed for 
the purposes of this article on warrants drawn on the county treasurer or other 
designated county officials where there is no county treasurer, signed by the 
superintendent of public welfare, countersigned by the county auditor, for pay- 
ments of grants to recipients: Provided, that in the event any temporary vacancy 
should exist in the office of county welfare superintendent, the signature of the 
chairman of the county welfare board together with that of the county auditor 
shall be sufficient for the disbursement of such funds. Warrants shall be drawn 
under this article for administrative purposes in accordance with the County 
Fiscal ControltAct Gigs mem 1038; Ss. 2505s ice esto) 

Editor’s Note. — The 1955 amendment ministrative purposes” formerly appearing 
struck out the word “both” formerly ap- immediately before the proviso to the 
pearing before the word “payments” in third sentence and added the last sentence 
the third sentence of the second paragraph. of the section. 

It also struck out the words “and for ad- 


§ 108-73.6. Allotment and transfer of federal and State funds to 
the counties.—Allotments shall be made annually by the State Board of Allot- 
ments and Appeal, created by § 108-33, in the manner prescribed in §§ 108-36 
and 108-37: Provided, that no participating county shall receive from the State 
General Assistance Fund during any fiscal year less than ten per cent (10%) 
or more than fifty per cent (50%) of the total expenditures for general assistance 
as herein defined until such time as federal grants in aid for general assistance 
are available to the State. 

When federal funds are available to North Carolina for general assistance, the 
State Board of Allotments and Appeal shall allot annually to each county from 
the State General Assistance Fund any proportion of the total amount to be ex- 
pended for such purpose that the amount of federal and State funds available will 
permit: Provided that no county shall receive from such federal and State funds 
during any fiscal year more than ninety per cent (90%) of the total expenditures 
for general assistance. 

It is the purpose of the General Assembly that the allotments herein provided 
for shall be used by the counties entitled thereto solely as supplementary funds 
to increase the general assistance being provided, and no allotment shall be 
used, directly or indirectly, to replace county appropriations or expenditures. 

State and federal funds shall be transferred to the counties as prescribed in § 
108-39 of the General Statutes of North Carolina and all provisions of that 
section shall apply to general assistance funds, except that all funds so transferred 
shall be deposited in the county general assistance fund. (1949, c. 1038, s. 2.) 

§ 108-73.7. Assistance not assignable.—The assistance granted under 
this article shall not be transferable or assignable at law or in equity; and none 
of the money paid or payable under this article shall be subject to execution, levy, 
attachment, garnishment, or other legal processes, or to the operation of any 
bankruptcy or insolvency law. (1949, c. 1038, s. 2.) 


§ 108-73.8. Accounts and reports from county officers.—The boards 
of county commissioners shall cause proper accounts to be kept of the receipts 
and disbursements under this article, and shall make a quarterly report to the 
State Board of Public Welfare in detail, showing such receipts and the persons to 
whom disbursements have been made, and the amount thereof. Such reports may 
be required by the State Board of Public Welfare as often as may be deemed nec- 
essary. The accounts shall at all times be open to inspection by the State Board of 
Public Welfare and its authorized auditors, supervisors and deputies. (1949, c. 
1033).s. 23) 
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§ 108-73.9. Further powers and duties of State Board.—The provi- 
sions of § 108-28 shall apply to Part 3 of this article. The State Board of Public 
Welfare is authorized and directed to make such reports as may be required by 
the federal government under the Social Security Act; to keep the funds received 
from the federal government in such manner and in such account, and cause the 
same to be disbursed as may be required by such federal administrative authority, 
notwithstanding any provisions hereof; and the provisions of this article with 
respect to the handling and disbursement of federal funds, where contrary to the 
rules and regulations of federal authority, shall be deemed directory only, so that 
such rules and regulations shall prevail; but otherwise they shall be mandatory. 


(1949, c. 1038, s. 2.) 


§ 108-73.10. Participation permissive; effect of federal grants.— 
The general assistance program herein established shall be administered as pro- 
vided for in the rules and regulations of the State Board of Public Welfare, ex- 
cept that no county shall be granted any allotment from the State General Assist- 
ance Fund nor shall be subject to provisions of Part 3 of this article unless its 
consent be given in the manner prescribed by the rules and regulations of the State 
Board of Public Welfare: Provided, that in the event federal general assistance 
grants shall be made available to the State upon condition that each county 
thereof participate in the general assistance program, then and in that event all 
of the provisions of Part 3 of this article shall apply to and become mandatory 
upon every county. (1949, c. 1038, s. 2.) 


§ 108-73.11. County fund for aid to the permanently and totally 
disabled.—Annually, at the time other taxes are levied in each of the several 
counties of the State, there may be levied and imposed a special tax not to exceed 
five cents (5c) per one hundred dollars ($100.00) assessed valuation for the pur- 
pose of raising such an amount as shall be determined necessary by the 
respective boards of county commissioners of the State for the program of aid 
to the permanently and totally disabled to supplement the State and federal funds 
available for expenditure in said county for aid to the permanently and totally 
disabled. The amount so ascertained shall be an obligation of the county, and 
the taxes imposed shall be collectible as are other taxes, and it shall be understood 
that the said tax is levied for a special purpose. The taxes collected from such 
levy shall be deposited to the credit of the county aid to the permanently and 
totally disabled fund. The levy of the special tax herein provided for shall be 
permissive and the requirement under this article that the several counties an- 
nually levy and impose taxes to provide for such amounts as such counties are 
required to pay for aid to the permanently and totally disabled shall be construed 
to mean that such counties may provide the sums to be raised by them from 
any sources of county income or revenue (including borrowing in anticipation of 
collection of taxes) which may be available for use for such purposes by such 
counties. (1953, c. 891.) 


§ 108-73.12. Appropriation not to lapse.—No appropriation for aid to 
the permanently and totally disabled shall lapse or revert, but the unexpended 
balance may be considered in making further appropriations. Any proceeds of 
county taxation for aid to the permanently and totally disabled remaining unex- 
pended shall be taken into account in determining the amount to be raised 
by taxation during the ensuing fiscal year, but shall not be used for any purpose 
not authorized by this article: Provided, that if at any time during any fiscal 
year it appears to be necessary and feasible, the county may transfer a por- 
tion of the amount raised by the county for any one of the three assistance pro- 
grams (old age assistance, aid to dependent children, and aid to the permanently 
and totally disabled) to the county fund maintained for any one of the other two 
assistance programs named herein. (1953, c. 891.) 
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Part 4. Hospitalization of Assistance Recipients. 


§ 108-73.13. Establishment of fund.—In order to achieve economy and 
efficiency in the hospitalization of assistance recipients the State Board of Public 
Welfare is authorized and empowered to establish a special fund for the hospitali- 
zation of recipients of old age assistance, aid to dependent children, and aid to the 
permanently and totally disabled, and to establish reasonable rules and regula- 
tions necessary to carry out the provisions of Part 4 of this article. The fund 
shall be known as “The State Fund for the Hospitalization of Assistance Re- 
cipients,” hereinafter referred to as the fund. Disbursement from the fund shall 
be made only for the purpose of providing necessary hospital care for recipients, 
and their spouses when such spouses are included in the assistance budget group, 
of old age assistance, aid to dependent children, and aid to the permanently and 
totally disabled. Any balance in the fund at the end of any fiscal year and at 
the end of any biennium shall remain in the fund and shall not expire or revert. 


(1955, c. 969.) 


§ 108-73.14. Determination of rate per recipient; payments into 
fund.—The fund shall consist of amounts paid monthly into the fund on behalf 
of each recipient of old age assistance, aid to dependent children, and aid to the 
permanently and totally disabled out of monies appropriated to the State Board 
of Public Welfare for this purpose; monthly payments for each county for such 
recipients through deductions made by the State Board of Public Welfare from 
State funds due the county for assistance purposes; and federal matching funds 
paid to the State for each assistance category. The rate per recipient of monthly 
payments into the fund shall be fixed from time to time by the State Board tak- 
ing into consideration costs of hospitalization, the number of persons covered, 
the extent of hospitalization of such persons, and the availability of State funds. 
After the recipient rates have been determined, the portion of such rates to be 
paid from federal matching funds shall be computed. Payment of the balance 
of such rates shall be borne equally by the State and the several counties. (1955, 
c. 969.) 


§ 108-73.15. Extent of payment for hospitalization.—Persons eli- 
gible as hereinabove provided shall be entitled to have the costs of necessary 
hospitalization paid out of the fund, in such’ amounts, and to the extent and in 
the manner determined from time to time to be feasible pursuant to the rules 
and regulations established by the State Board. Such rules and regulations shall 
be established on the basis of money available for the purpose, the number of 
assistance recipients, the experience with respect to the incidence of illness, dis- 
ease, accidents, and other reasons among such recipients, causing them to re- 
quire hospitalization and the costs thereof, the amounts which recipients require 
otherwise in order to maintain a subsistence compatible with decency and health, 
and any other similar factors considered relevant by the State Board. (1955, 
Ce09 7) 


§ 108-73.16. Custody and receipt of funds.— The Treasurer of the 
State of North Carolina is hereby made ex officio treasurer of “The State Fund 
for the Hospitalization of Assistance Recipients” herein established. The fund 
thus established is hereby made an irrevocable trust and all payments into the 
fund are irrevocable except upon repeal of this article as provided in G. S. 108-76, 
The Treasurer shall keep the fund in a separate account and shall be responsible 
therefor on his official bond; and the said fund shall be protected by proper de- 
pository security as are other State funds. The said fund shall be drawn upon 
and disbursed as hereinafter provided. (1955, c. 969.) 


§ 108-73.17. Disbursement.—Claims for the cost of hospitalization shall 
be submitted by the county superintendent of public welfare to the State Board 
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of Public Welfare, in accordance with the rules and regulations of the State 
Board. Payments from the fund shall be made only to hospitals licensed by the 
North Carolina Medical Care Commission, or licensed or approved according 
to the laws of another state, on warrants drawn on “The State Fund for the 
Hospitalization of Assistance Recipients” upon order of the State Board of 
Public Welfare evidenced by the signature of the Commissioner of Public Wel- 
fare. (1955, c. 969; 1959, c. 180.) 

Editor’s Note. — The 1959 amendment proved according to the laws of another 
inserted the words “or licensed or ap- state.” 


§ 108-73.18. Acceptance of federal grants. — The provisions of the 
Federal Social Security Act, relating to grants-in-aid to the State for the hos- 
pitalization of public assistance recipients, and the benefits thereunder, are hereby 
accepted and adopted, and the provisions of this article shall be liberally con- 
strued in relation to the said Social Security Act, so that the intent to comply 
therewith shall be made effectual. (1955, c. 969.) 


General Provisions. 


§ 108-74. Organization; appointment of agencies; employment.— 
The State Board shall have opportunity to set up such organization as may in its 
judgment be deemed proper to secure the economic and efficient administration of 
this article, not inconsistent with other provisions hereof. It may delegate such 
powers as may be lawfully delegated to such persons and agencies as will expedite 
the prompt execution of the duties of the Board in ministerial matters ; May ap- 
point auditors, accountants, supervisors, and deputies, and other agents to aid it 
in its supervisory powers and to secure the proper care of the funds and adminis- 
tration of the law; and may employ clerical and other assistance. Except as 
herein otherwise provided, the salaries and compensation paid to the personnel 
shall be fixed by the Budget Commission, and the number of salaried persons and 
employees shall be subject to the approval of the Budget Commission. The 
organization shall likewise be such as to meet the approval of the Federal Social 
Security Authority in charge of the old age assistance. 

The Board is further authorized to pay ordinary expenses incident to admin- 
istration, and to fix and pay per diem compensation to members of boards to whom 
new duties have been given and of whom additional service is required under this 
article. Such compensation shall be subject to the approval of the Director of 


the Budget. (1937, c. 288, s. 63.) 


§ 108-74.1. Rules and regulations of Board subject to approval of 
Director of Budget and Advisory Budget Commission. — All rules and 
regulations made by the State Board of Public Welfare to determine eligibility 
for grants from appropriations made in the Biennial Appropriations Act for 
Old Age Assistance, Aid to Dependent Children, and Aid to the Permanently 
and Totally Disabled, or to determine the amount of any such grant, shall be 
subject to the approval of the Director of the Budget and the Advisory Budget 
Commission. (1959, c. 1254.) 


§ 108-75. County funds; how provided.—Wherever in this article pro- 
visions are made requiring the several counties to annually levy or annually levy 
and collect taxes to provide for such amounts as such counties are required to pay 
for old age assistance, or for aid to dependent children, or for the cost of ad- 
ministration, such provisions shall be construed to mean that such counties may 
provide the sums to be raised by them from any sources of county income or 
revenue (including borrowing in anticipation of collection of taxes) which may be 
available for use for such purposes by such counties. (1957) CaZeee a. A5l4.) 


§ 108-76. Termination of federal aid.—If for any reason there should 
be a termination of federal aid as anticipated in this article, then and in that event 
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this article shall be ipso facto repealed and rendered null and void: Provided, 
however, such repeal shall not become or be in force unless and until the Governor 
of the State of North Carolina has issued a proclamation, duly attested by the 
Secretary of State of the State of North Carolina, to the effect that there has 
been a termination of such federal aid. In the event that this article should be 
ipso facto repealed as herein provided, the State funds on hand shall be converted 
into the general fund of the State for such use as may be authorized by the 
Director of the Budget, and the county funds accumulated by the provisions of 
this article in the respective counties of the State shall be converted into the 
general fund of such counties for such use as may be authorized by the county 
commissioners. (1937, c. 288, s. 6314-A.) 


§ 108-76.1. Diversion of aid or violation of article a misdemeanor. 
—If any person wilfully violates any provision of this article or diverts any as- 
sistance granted under the provisions of this article to any use other than that 
for which the assistance was granted, such person shall be guilty of a misde- 
meanor and upon conviction thereof shall be fined or imprisoned or both in the 
discretion of the court. (1959, c. 1210, s. 2.) 

Cross Reference. — See § 108-76.2 and serting this section provides that it shall 


note thereto. not apply to the counties of Gaston and 
Editor’s Note.—Section 5 of the act in- Mecklenburg. 


§ 108-76.2. Further action prohibited upon termination of federal 
aid.—tIn the event that the Secretary of Health, Education, and Welfare notifies 
the State Board of Public Welfare that further payments of federal funds to 
the State of North Carolina for aid to dependent children, or for any other public 
assistance program, will not be made because any procedure provided by this act 
is prohibited by the Social Security Act, as amended, or by other applicable 
federal statutes, or by proper and authorized regulations having the force and 
effect of law, then and in that event no person or agency shall take any further 
action pursuant to such procedure. (1959, c. 1210, s. 414.) 

Editor’s Note.—Section 5 of the act in- The words “this act” as used in this 
serting this section provides that it shall section refer to Session Laws 1959, c. 1210. 
not apply to the counties of Gaston and For other sections of that act, see §§ 15- 
Mecklenburg. 155.1 to 15-155.3, 108-57, 108-76.1. 


§ 108-76.3. Personal representatives for recipients of assistance; 
appointment authorized; procedure; removal; costs; appeals.—If any 
otherwise qualified applicant for or recipient of old age assistance, aid to the 
permanently and totally disabled, or general assistance, or payee in the case of 
aid to dependent children, is or shall become unable to manage the assistance 
payments, or otherwise fails so to manage, to the extent that deprivation or 
hazard to himself or others results, or, in the case of aid to dependent children, 
the payment is not being used for the children, a petition may be filed by the 
superintendent of public welfare before the appropriate court under § 108-76.4, 
in the form of a verified written application for the appointment of a personal 
representative for the purpose of receiving and managing public assistance pay- 
ments for any such recipient or payee, which application shall allege one or more 
of the above grounds for the legal appointment of such personal representative. 

The court shall summarily order a hearing on the petition and shall cause the 
applicant or recipient to be notified at least five days in advance of the time and 
place for the hearing. Findings of fact shall be made by the court without a 
jury, and if the court shall find that the applicant for or recipient of old age 
or general assistance or aid to the permanently and totally disabled or the payee, 
in the case of aid to dependent children, is unable to manage the assistance pay- 
ments, or otherwise fails so to manage, to the extent that deprivation or hazard 
to himself or others results, or, in the case of aid to dependent children, the pay- 
ment is not being used for the children, the court may thereupon enter an order 
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embracing said findings and appointing some responsible person as personal rep- 
resentative of the applicant or recipient, or of the payee in the case of aid to de- 
pendent children, for the purposes set forth herein. The personal representative 
so appointed shall serve with or without bond, in the discretion of the court, and 
without compensation. He will be responsible for receiving the monthly as- 
sistance payment and using the proceeds of such payment for the benefit of the 
recipient of old age or general assistance or aid to the permanently and totally 
disabled, or in the case of aid to dependent children, for the application of the 
payment to the best interest of the children. Such personal representative shall 
be responsible to the court for the faithful discharge of the duties of his trust. 
The court may consider the recommendation of the superintendent of public wel- 
fare in the selection of a suitable person for appointment as personal repre- 
sentative for the limited purposes of §§ 108-76.3 to 108-76.5. The personal rep- 
resentative so appointed may be removed by the court, and the proceeding dis- 
missed, or another suitable personal representative appointed. All costs of court 
with respect to any such proceedings shall be waived. 

From the order of the court appointing or removing such personal represent- 
ative, an appeal may be had to the judge of superior court who shall hear the 
matter de novo without a jury. (1959, c. 1239, s. 1.) 


§ 108-76.4. Courts for purposes of sections 108-76.3 to 108- 
76.5; records.—For the purposes of §§ 108-76.3 to 108-76.5 the court may be 
either a domestic relations court established pursuant to article 13, chapter 7, 
General Statutes, or the clerk of the superior court in the county having responsi- 
bility for the administration of the particular public assistance payments. The 
court may, for the purposes of §§ 108-76.3 to 108-76.5, direct the superintendent 
of public welfare to maintain records pertaining to all aspects of any personal 
representative proceeding, which the court may adopt as the court’s record and 
in lieu of the maintenance of separate records by the court. C1959 #eAR123943. 25) 


§ 108-76.5. Findings under section 108-76.3 not competent as evi- 
dence in other proceedings.—The findings of fact under the provisions of § 
108-76.3 herein shall not be competent as evidence in any case or proceeding 
dealing with any subject matter other than provided in 8§ 108-76.3 to 108-76.5. 
lvoe 1250. 5.3, ) 


ARTICLE 4, 
Home Boarding Fund. 


§ 108-77. State Boarding Home Fund created.—The General As- 
sembly of North Carolina shall make appropriations to the State Board of Public 
Welfare for the purpose of providing aid for needy, dependent, and delinquent 
children and paying their necessary subsistence in boarding homes. The State 
Board of Public Welfare, from said appropriations, shall maintain a fund to be 
known and designated as the State Boarding Home Fund, from which said Fund 
there shall be paid, in accordance with the rules and regulations adopted by the 
State Board of Public Welfare, the amount necessary to provide homes for the 
needy, dependent, and delinquent children coming within the eligibility provisions 
of this article. (1937, c. 135, s. 1; 1955, c. 1044, s. 1; 1957, c. 100, s. 1.) 

Editor’s Note. — The 1955 amendment The 1957 amendment substituted “State 
substituted the words “needy, dependent, Board of Public Welfare” for “State Board 
and delinquent” for “needy and depend- of Charities and Public Welfare.” 
ent.” 


§ 108-78. No benefits to children otherwise provided for.—No needy 
or dependent child shall be eligible for the benefits provided in this article if such 
child is eligible for benefits provided by Part 2 of article 3 entitled “Aid to De- 
pendent Children.” (1937, c. 135, s. 2.) 
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§ 108-79. Administration of Fund by State Board of Public Wel- 
fare.—From the Fund so provided, the State Board of Public Welfare may 
provide for payment of the necessary costs of keeping in suitable boarding homes, 
needy, dependent, and delinquent children, including the children committed to 
the State Board of Public Welfare under the provisions of § 110-29, provided 
such children so committed to such State Board of Public Welfare are ineligible 
for assistance under the “Aid to Dependent Children Act’ hereinbefore referred 
to. Said Fund shall be expended under the rules and regulations adopted by the 
State Board of Public Welfare. (1937, c. 135, s. 3; 1955, c. 1044, s. 2; 1957, 
cm lOO seals) 

Editor’s Note. — The 1955 amendment The 1957 amendment substituted “State 
substituted the words “in suitable board- Board of Public Welfare” for “State Board 
ing homes, needy, dependent, and delin- of Charities and Public Welfare.” 
quent children” for the words “needy and 
dependent children in suitable boarding 
homes.” 


ARTICLE 4A. 
State Boarding Fund for the Aged and Infirm. 


§ 108-79.1. State Boarding Fund established.—The State Board of 
Public Welfare is hereby authorized, empowered, and directed to establish a 
fund to be known as the State Boarding Fund for the aged and infirm, and to 
adopt rules and regulations under which payments are to be made out of the 
Fund in accordance with the provisions of this article. (1951, c. 90.) 


§ 108-79.2. Payments.— From the Fund herein established, the State 
Board of Public Welfare may pay all or part of the cost of maintaining in a duly 
licensed boarding home any aged or infirm adult person 

(1) When the State deems it essential to the health or welfare of such per- 
son that such boarding home care be provided; and 

(2) When such person is otherwise eligible to receive public assistance un- 
der the old age assistance program, aid to the permanently and totally 
disabled program, or the general assistance program; and 

(3) When the total resources of such person, including any public assist- 
ance grants, are not sufficient to provide care in a suitable licensed 
boarding home. (1951, c. 90.) 


§ 108-79.3. Benefits may be in addition to other aid.—Payments may 
be made from the Fund to or for the benefit of a person whether or not such 
person receives assistance from the State or county, but no payment shall be 
made from the Fund for any purpose except for necessary costs of domiciliary 
care in a licensed home. (1951, c. 90.) 


ARTICLE 5. 
Regulation of Organizations and Individuals Soliciting Public Alms. 


§ 108-80. Regulation of solicitation of public aid for charitable, etc., 
purposes.—Except as hereinafter provided in G. S. 108-84, no person, organ- 
ization, corporation, institution, association, agency or co-partnership except in 
accordance with provisions of this article shall solicit the public whether by mail, 
or through agents or representatives or other means for donations, gifts or sub- 
scriptions of money and/or of gifts of goods, wares, merchandise or other things 
of value or to sell or offer for sale or distribute to the public any thing or object 
whatever to raise money or to sell memberships, periodicals, books or advertising 
space or to secure or attempt to secure money or donations or other property by 
promoting any public bazaar, sale, entertainment or exhibition or by any 
similar means for any charitable, benevolent, health, educational, religious, patriotic 
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or other similar public cause or for the purpose of relieving suffering of animals 
unless the solicitation is authorized by and the money or other goods or property 
is to be given to an organization, corporation, institution, association, agency or 
co-partnership holding a valid license for such purpose from the State Board 
of Public Welfare, issued as herein provided. (1939 Re. lA iiat th 361 94705720) 
Editor’s Note. — The 1947 amendment For comment on the former enactment, 
rewrote former §§ 108-80 to 108-90 to ap- see 17 N. C. Law Rev. 333. 
pear as present §§ 108-80 to 108-86. 


§ 108-81. Application for license to solicit public aid.—Any person, 
organization, corporation, institution, association, agency, or co-partnership wish- 
ing to secure a license from the State Board of Public Welfare for the purpose 
of soliciting the public for any of the aforenamed causes shall file a written ap- 
plication with the State Board of Public Welfare on a form furnished by the said 
Board setting forth proof of the worthiness of the cause, chartered responsibility, 
the existence of an adequate and responsible governing board to administer re- 
ceipts and disbursements of funds, goods, or other property sought, the need of 
public solicitation, proposed use of funds sought, and a verified report of the 
operation of such organization, corporation, institution, association, agency or 
co-partnership for a fiscal period determined by the said State Board, said verified 
report to show reserve funds and endowment funds as well as receipts and dis- 
bursements. (1939, c. 144, s. 1; 1947, c. 572.) 


§ 108-82. Issuance of license by State Board of Public Welfare.—lIi 
the State Board of Public Welfare after full investigation and careful study of 
the purpose and functioning of an organization, corporation, institution, associa- 
tion, agency, or co-partnership filing an application for a license to solicit deems 
such organization, corporation, institution, association, agency or co-partnership a 
proper one and not inimical to the public welfare and its proposed solicitations to 
be truly for the purpose set forth in its application and provided for in this 
article, it shall issue to such organization, corporation, institution, association, 
agency or co-partnership a license to solicit for its purposes and program for a 
period not to exceed one year, unless revoked for cause. 

The State Board of Public Welfare shall not issue a license to solicit to any 
such organization, corporation, institution, association, agency or co-partnership 
which pays or agrees to pay to any individual, corporation, co-partnership or 
association an unreasonable or exorbitant amount of the funds collected as com- 
pensation. 

In the event the said Board refuses to issue said license, the organization, cor- 
poration, institution, association, agency or co-partnership shall be entitled to a 
hearing before said Board provided written request therefor is made within 
fifteen days after notice of refusal is delivered or mailed to the applicant. All such 
hearings shall be held in the offices of said Board and shall be open to the pub- . 
lic. Decisions of said Board shall be mailed to the interested parties within ten 
days after the hearing. 

The State Board of Public Welfare before granting or refusing a license as 
herein provided shall call upon the State Commission for the Blind, the Division 
of Vocational Rehabilitation and other divisions of the State Department of Pub- 
lic Instruction, the Bureau of Labor for the Deaf, and the State Board of Health 
for advice in any situation or cause in which any of the several State agencies 
named has an interest or responsibility. (1939, c. 144, s. 1; 1947, c. Bi ae) 


§ 108-83. Solicitors and collectors must have evidence of authority 
and show same on request.—No person shall solicit or collect any contribution 
in money or other property for any of the purposes set forth in this article without 
a written authorization, pledge card, receipt form, or other evidence of authority 
to solicit for a duly licensed organization, corporation, institution, association, 
agency, or co-partnership for which the donation or contribution is made and 
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said evidence of authority must be shown to any person on request. Said evi- 
dence of authority must be provided by the organization, corporation, institution, 
association, agency or co-partnership for which the donation or contribution is 
solicited or by the agency through which the donation or contribution is collected 
and distributed. (1939, c. 144, s. 2; 1947, c. 572.) 


§ 108-84. Organizations, etc., exempted from article. — The provi- 
sions of this article shall not apply to any solicitation or appeal made by any 
church, or religious organization, school or college, fraternal or patriotic organi- 
zation, or civic club located in this State when such appeal or solicitation is con- 
fined to its membership nor shall the provisions of this article apply to any locally 
indigenous organization, institution, association or agency having its own office, 
managing board, committee or trustees or chief executive offices located in or 
residing in a city or county from publicly soliciting donations or contributions 
within a city and the county or counties in which said city is located or within 
the county in which such an organization, institution, association or agency is 
located and operates; provided that nothing in this article shall apply to any 
solicitation or appeal by any church for the construction, upkeep, or maintenance 
of the church and its established organization or for the support of it clergy. 
(1939) c.) 144,%seZa 391947, ¢:1572;) 


§ 108-85. Regulation and licensing of solicitation of alms for indi- 
vidual livelihood.—It shall be unlawful for an individual to engage in the busi- 
ness of soliciting alms or begging charity for his or her own livelihood or for 
the livelihood of another individual upon the streets or highways of this State or 
through door to door solicitations without first securing a license to solicit for this 
purpose from the State Board of Public Welfare. 

Any individual desiring to engaged in the business of soliciting alms or begging 
charity for his or her own livelihood or for the livelihood of another individual as 
set forth in the first paragraph of this section shall file a written application for a 
license on a form or forms furnished by the said Board, setting forth his or her 
own true name and address, his or her correct address or addresses for the past 
five years, the purpose for which he or she desires to solicit alms, the reason why 
public solicitation is considered a necessary means to obtain a livelihood or relief 
from suffering rather than the pursuit of a legitimate trade or the acceptance of 
benefits provided through the social security, measures and funds administered by 
the federal, State and county governments and any other information which the 
said Board may deem necessary to carry out the provisions of this article. A copy 
of the license must be carried by the solicitor while soliciting and must be shown 
upon request. 

The carrying and offering for sale of merchandise by the individual soliciting 
alms or begging charity shall not exempt the individual so soliciting from the pro- 
visions of this article. The State Board of Public Welfare shall call upon the 
several State agencies named in § 108-82 for advice in issuing a license to an 
individual in accordance with the provisions of this article. (1947, c. 572.) 


§ 108-86. Punishment for violation of article; misapplication of 
funds collected.—Any person who, or any organization, corporation, institution, 
association, agency or co-partnership which violates any of the provisions of 
this article or solicits donations and contributions from the public without first 
applying for and obtaining a license as herein provided shall be guilty of a mis- 
demeanor, and upon conviction shall be punished in case of an organization, cor- 
poration, institution, association, agency or co-partnership by a fine of not more 
than one thousand dollars ($1,000.00) ; in the case of an individual the punishment 
shall be that provided for a misdemeanor. 

Any person who, or organization, corporation, institution, association, agency 
or co-partnership which, after having conducted a solicitation campaign and ob- 
tained funds from such solicitation shall willfully convert or misapply any of 
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said funds from the purposes for which solicited as set out in the application 
for license to solicit shall be guilty of a felony and shall be punished in the dis- 
cretion of the court. (1939, c. 144, s. 3; 1947, c. 572.) 


§§ 108-87 to 108-90: Omitted by Session Laws 1947, c. 572. 

Editor’s Note.—In rewriting this article matter of the omitted sections with the 
the 1947 act omitted §§ 108-87 through exception of § 108-89, which repealed §§ 
108-90, which probably amounts to an im- 14-336 through 14-338 so far as in direct 
plied repeal of these sections. Sections conflict with the article. 

108-84 and 108-86 now cover the subject 
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Chapter 109. 
Bonds. 
Article 1. Sec. 
Official Bonds. 109-23. Expense of fiduciary bond charged 
Sec. to fund. 
109-1. Irregularities not to invalidate. Article 3: 
109-2. Penalty for officer acting without 
bond. Mortgage in Lieu of Bond. 
109-3. Condition and terms of official 499.04. Mortgage in lieu of bond re- 
bonds. ' quired to be given. 
109-4. When county may pay premiums 499-95, Mortgage in lieu of security for 
on bonds. — appearance, costs, or fine. 
109-5. Annual examination of bonds; se- 499-96, Cancellation of mortgage in such 
curity strengthened. proceedings. 
109-6. Effect of failure to renew bond. 109-27. Validating statute. 
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considered liabilities. ecute or defend in civil case. 
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ings with commissioners. quired. 
109-11, Approval, acknowledgment and cus- 499.31, When additional security required. 
tody of bonds. 
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surety. 109-32. Deposit of cash or securities in lieu 
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surety company. 109-34. Liability and right of action on 
109-17. When surety company sufficient official bonds. 
surety on bonds and undertak- 109-35. Complaint must show party in in- 
ings. terest; election to sue officer in- 
109-18. Clerk to notify county commis- dividually. 
sioners of condition of company. 109-36. Summary remedy on official bond. 
109-19. Release of company from liability. 109-37. Officer unlawfully detaining money 
109-20. Company not to plead ultra vires. liable for damages. 
109-21. Failure to pay judgment is for- 109-38. Evidence against principal admis- 
feiture. sible against sureties. 
109-22. On presentation of proper bond 109-39. Officer liable for negligence in col- 


officer to be inducted. 


ARTICLE 1. 
Official Bonds. 


§ 109-1. Irregularities not to invalidate. — When any instrument is 
taken by or received under the sanction of the board of county commissioners, or 
by any person or persons acting under or in virtue of any public authority, pur- 
porting to be a bond executed to the State for the performance of any duty be- 
longing to any office or appointment, such instrument, notwithstanding any irreg- 
ularity or invalidity in the conferring of the office or making of the appointment, 
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or any variance in the penalty or condition of the instrument from the provision 
prescribed by law, shall be valid and may be put in suit in the name of the State 
for the benefit of the person injured by a breach of the condition thereof, in the 
same manner as if the office had been duly conferred or the appointment duly 
made, and as if the penalty and condition of the instrument had conformed to the 
provisions of law: Provided, that no action shall be sustained thereon because of 
a breach of any condition thereof or any part of the condition thereof which is 
contrary to law. (1842, c. 61; R. C., c. 78, s. 9; 1869-70, c. 169, s. 16; Code, s. 


1BOD ss Rey.;:'s.:279 9: Ges ree 3242) 


In General.—This section does not have 
the effect of introducing into an official 
bond provisions which are not, but ought 
to have been inserted in the conditions, so 
as to extend the liabilities of the obligors; 
but the purpose is to cure certain defects 
and irregularities in conferring the office 
and accepting the instrument, and to main- 
tain its validity as an official undertaking, 
as far as it goes, notwithstanding the pen- 
alty or condition may vary from those pre- 
scribed by law. State v. Pool, 27 N. C. 
105 (1844); State v. McMinn, 29 N. C. 
344 (1847); State v. Jones, 29 N. C. 359 
(1847); Commissioners v. Mangin, 86 N. C. 
286 (1882). See also, Midgett v. Nelson, 
214 N. C. 396, 199 S. E. 393 (1938), 

For article concerning contracts and re- 
ferring generally to this section, see 13 N. 
C. Law Rev. 65, 76. 

Retroactive Operation. — The section 
had a retroactive operation. State v. Pool, 
27 N. C. 105 (1844); State v. Jones, 29 N. 
C. 359 (1847). 

Official bonds should be liberally con- 
strued and any variance in the condition of 
such an instrument from the provisions 
prescribed by the law will usually be 
treated as an irregularity, in view of this 
section, but this principle does not abro- 
gate the freedom of contract. Wash- 
ington v. Trust Co., 205 N. C. 382, 171 
S. E. 438 (1933). 

Nor does this rule preclude the parties 
from contracting in the bond for liability 
for a shorter period than the official term 
of office of the principal. Washington v. 
aust +Co., 205) N-C.. 882, 1711,5, 5b s$4a8 
(1933). 

Validity as Common-Law or Voluntary 
Bonds. — A statutory bond, not duly ex- 
ecuted, or not conditioned as required by 
statute, may be sustained as a common-law 
or voluntary bond. Chambers v. Wither- 
spoon, 10 N. C. 42 (1824); Justices v. 
Armstrong, 14 N. C. 284 (1831); Justice 
v. Dozier, 14 N. C. 287 (1831); Williams 
v. Ehringhaus, 14 N. C. 297 (1831); Van- 
hook v. Barnett, 15 N. C. 268 (1833); 
Davis v. Somerville, 15 N. C. 382 (1834); 
State v. McAlpin, 26 N. C. 140 (1843); 
Reid v. Humphreys, 52 N. C. 258 (1859). 

County A. B. C. Board as Obligee.—The 
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naming of county A. B. C. board as obli- 
gee in bond, rather than State, works no 
limitation of its character as official bond 
and affords no escape from its obligations 
as such. Jordan v. Harris, 225 N. C. 763, 
36 S. E. (2d) 270 (1945). 

Name of Constable Omitted. — Where 
a constable’s official bond was signed by 
the obligors but a blank was left for the 
name of the constable, the omission was 
not cured by this section. Grier vy. Hill, 
51 N. C. 572 (1859). 

Failure to Register Constable’s Bond.— 
An irregularity, such as want of registra- 
tion, will not, under this section, invalidate 
a constable’s bond. Warren y. Boyd, 120 
N. C. 56, 26 S. E. 700 (1897). 


Failure to Name Conditions in Sherift’s 
Bond. — Failure to name conditions re- 
quired by section 162-8, relating to sheriff’s 
bonds, will not, under this section, invali- 
date the bond given. Commissioners v. 
Sutton, 120 N. C. 298, 26 S. E. 920 (1897). 


Mistake in Name of Ward in Guardian’s 
Bond.—Where, in the order of a county 
court appointing a guardian, the name 
Margaret is by mistake inserted as that 
of the ward instead of Miranda, a bond 
taken according to the proper requisitions, 
with the right name recited, will, under 
the operation of this section, be sustained 
as an official bond. Shuster v. Perkins, 
46 N. C. 325 (1854). 


No Penalty Named in Guardian’s Bond. 
—Where defendants signed a bond intend- ; 
ing to make it the guardian bond of their 
principal, but there was no penalty named 
in the bond the same being filled in sub- 
sequent to the signature, it was held that 
this section does not apply, as it is con- 
fined to bonds wherein the amount of pen- 
alty varies from that fixed by law, being 
either more or less than the amount. Rol- 
lins v. Ebbs, 137 N. C. 355, 49 S. E. 341 
(1904); Rollins v. Ebbs, 138 N. C. 140, 50 
S. E. 577 (1905). 


Who May Sue. — The chairman of a 
board of fence commissioners, although 
not named in the tax collector’s bond, may 
bring suit on the same under this section, 
when the latter fails to pay the money 
collected for the erection of fences. 
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Speight v. Staton, 104 N. C. 44, 10 S. E. the father is the person injured within the 

86 (1889). meaning of this section. Joyner v. Roberts, 
Where a register of deeds issued a li- 112 N. C. 111, 16 S. E. 917 (1893). 

cense for the marriage of a girl under Cited in Barnes v. Lewis, 73 N. C. 138 


eighteen without the consent of her father, (1875). 


§ 109-2. Penalty for officer acting without bond.—Every person or 
officer of whom an official bond is required, who presumes to discharge any duty 
of his office before executing such bond in the manner prescribed by law, is liable 
to a forfeiture of five hundred dollars to the use of the State for each attempt so 
to exercise his office. (R. C., c. 78, s. 8; Code, s. 1882; Rey., s. 278; C..s., 


SHSZ50) 
Quoted in Langley v. Taylor, 245 N. C. Stated in Moffitt v. Davis, 205 N. C. 
59, 95 S. EH. (2d)°115 (1956): 565, 172°S. %.9317 (1934). 


§ 109-3. Condition and terms of official bonds.—Every clerk, treasurer, 
sheriff, coroner, register of deeds, surveyor, and every other officer of the several 
counties who is required by law to give a bond for the faithful performance of the 
duties of his office, shall give a bond for the term of the office to which such offi- 
cer is chosen. (1869-70, c. 169; 1876-7, c. 275, s. 5; Code, s. 1874; 1895, c. 207, 
s. 4; 1899, c. 54,'5..54; Rev., s. 308; C. S., s. 326.) 

Quoted in part in State v. Corbett, 235 Stated in Moffitt v. Davis, 205 N. C. 565, 
N. °C. 33,7697 52 Peeted)ecd (1952). 172 Sj E.03177(1934); 


§ 109-4. When county may pay premiums on bonds. —In all cases 
where the officers or any of them named in § 109-3 are required to give a bond, 
the county commissioners of the county in which said officer or officers are elected 
are authorized and empowered to pay the premiums on the bonds of any and all 
such officer or officers. The board of commissioners of any county are further 
authorized and empowered to require individual or blanket bonds for any or all 
assistants, deputies or other persons regularly employed in the offices of any such 
county officer or officers, such bond or bonds to be conditioned upon faithful per- 
formance of duty, and, in the event of such requirement, to pay the premiums 
on such individual or blanket bonds. (1937, c. 440; 1953, c. 799.) 

Local Modification.—Currituck: 1943, c. ‘and the said officer or officers are paid by 
269. a set or fixed salary”, and added the sec- 

Editor’s Note. — The 1953 amendment ond sentence. 
deleted from the first sentence the words 


§ 109-5. Annual examination of bonds; security strengthened.—The 
bonds of the officers named in § 109-3 shall be carefully examined on the first 
Monday in December of every year, and if it appears that the security has been 
impaired, or for any cause become insufficient to cover the amount of money or 
property or to secure the faithful performance of the duties of the office, then the 
bond shall be renewed or strengthened, the insufficient security increased within 
the limits prescribed by law, and the impaired security shall be made good; but 
no renewal, or strengthening, or additional security shall increase the penalty of 
said bond beyond the limits prescribed for the term of office. (1869-70, c. 169; 
1876-7, c. 275, s. 5; Code, s. 1874; 1895, c. 207, s. 4; 1899, c. 54, s. 54; Rev., s. 
SUC rs Cnt, Ss etal 

Cross References. — As to amount of of bond of coroners, see § 152-3; as to 
bonds of clerks of the superior courts, see amount of bond of constables, see § 151-3; 
§ 2-3; as to amount of bond of county as to amount of bond of registers of deeds, 
treasurers, see § 155-2; as to amount of see § 161-4. 
bond of sheriffs, see § 162-8; as to amount 


§ 109-6. Effect of failure to renew bond. — Upon the failure of any 
such officer to make such renewal of his bond, it is the duty of the board of com- 
missioners, by an order to be entered of record, to declare his office vacant, and 
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to proceed forthwith to appoint a successor, if the power of filling the vacancy in 
the particular case is vested in the board of commissioners; but if otherwise, the 
said board shall immediately inform the proper person having the power of ap- 
pointment of the fact of such vacancy. (1869-70, c. 169, s. 2; Code, s. 1875: Rev., 
S000 MGS. §: 325.) 


§ 109-7. Justification of sureties.—Every surety on an official bond re- 
quired by law to be taken or renewed and approved by the board of commissioners 
shall take and subscribe an oath before the chairman of the board or some person 
authorized by law to administer an oath, that he is worth a certain sum (which 
shall be not less than one thousand dollars) over and above all his debts and lia- 
bilities and his homestead and personal property exemptions, and the sum thus 
sworn to shall in no case be less in the aggregate than the penalty of the bond. 
But nothing herein shall be construed to abridge the power of the said board of 
commissioners to require the personal presence of any such surety before the board 
when the bond is offered, or at such subsequent time as the board may fix, for 
examination as to his financial condition or other qualifications as surety. (1869- 
70,'c. 169, s: 3; 1879, °c. 207; Code, s. 1876; 1889, ¢. 7: 1891, c. 535 3.1901 Fc: 
Des neve, oolUs. Cao mem coy) 


Purpose — Contribution. — The intend- 
ment of this section was to provide a state- 
ment under oath to show the solvency of 
the sureties and afford information to the 
county commissioners under like sanction 


affect the doctrine of contribution as it 
relates to the rights of the sureties to con- 


tribution between themselves. Commis- 
sioners v. Dorsett, 151 N. C. 307, 66 S. E. 
132 (1909). 


that the aggregate amount of the bond 


Cited in State v. Patterson, 97 N. C. 360, 
equaled the penalty required, and does not 


2S. E. 262 (1887). 


§ 109-8. Compelling justification before judge; effect of failure.— 
When oath is made before any judge of the superior court by five respectable 
citizens of any county within his district that after diligent inquiry made they 
verily believe that the bond of any officer of such county, which has been accepted 
by the board of commissioners, is insufficient either in the amount of the penalty 
or in the ability of the sureties, it is the duty of such judge to cause a notice to be 
served upon such officer requiring him to appear at some stated time and place 
and justify his bond by evidence other than that of himself or his sureties. If this 
evidence so produced fails to satisfy the judge that the bond is sufficient, both in 
amount and the ability of the sureties, he shall give time to the officer not exceed- 
ing twenty days, to give another bond, fixing the amount of the new bond, when 
there is a deficiency in that particular. And upon failure of the said officer to give 
a good bond to the satisfaction of the judge within the twenty days, the judge 
shall declare the office vacant, and if the appointment be with himself, he shall 
immediately proceed to fill the vacancy ; and if not, he shall notify the persons hav- 
ing the appointing power that they may proceed as aforesaid. (1874-5, c. 120; 
Code, s. 1885; Rev., s. 316; C. S.,'s. 330.) 

Cited in Mitchell v. Kilburn, 74 N. C. 
483 (1876). 


§ 109-9. Successor bonded; official bonds considered liabilities.— 
The person so appointed shall give bond before the judge, and the bond so given 
shall in all respects be subject to the requirements of the law in relation to official 
bonds; and all official bonds shall be considered debts and liabilities within the 
meaning of § 109-7. (1874-5, c. 120, s. 2; Code, s. 1886; Rev., s. i fee oe Os, 
Sol.) 


§ 109-10. Judge to file statement of proceedings with commis- 
sioners.—When a vacancy is declared by the judge, he shall file a written state- 
ment of all his proceedings with the clerk of the board of commissioners, to be re- 
corded by him. (1874-5, c. 120, s. 3; Code, s. 1PB/e Rev) § oleae Cres, 's.0032.) 
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§ 109-11. Approval, acknowledgment and custody of bonds.—The 
approval of all official bonds taken or renewed by the board of commissioners 
shall be recorded by their clerk. Every such bond shall be acknowledged by the 
parties thereto or proved by a subscribing witness, before the chairman of the 
board of commissioners, or before the clerk of the superior court, registered in 
the register’s office in a separate book to be kept for the registration of official 
bonds, and the original bond, with the approval of the commissioners endorsed 
thereon and certified by their chairman, shall be deposited with the clerk of the 
superior court, except the bond of said clerk, which shall be deposited with the 
register of deeds, for safekeeping. Provided that an official bond executed as 
surety by a surety company authorized to do business in this State need not be 
acknowledged upon behalf of the surety when such bond is executed under seal 
in the name of the surety by an agent or attorney in fact by authority of a power 
of attorney duly recorded in the office of the register of deeds of such county 
and such bond may be recorded by the register of deeds without an order of 
probate entered by the clerk of the superior court. (1869-70, c. 169, s. 4; 1879, 
©\207;-92; Goede semi S775 Revi S.0311 Gl Ss 335 OS cau Lies 

Editor’s Note. — The 1957 amendment 
added the proviso. 


§ 109-12. Clerk records vote approving bond; penalty for neglect. 
—lIt is the duty of the clerk of the board of commissioners to record in the pro- 
ceedings of the board the names of those commissioners who are present at the 
time of the approval of any official bond, and who vote for such approval. Every 
clerk neglecting to make such record, besides other punishment, shall forfeit his 
office. Any commissioner may cause his written dissent to be entered on the rec- 
ords of the board. {1790,0c) 327) 2. R21809) cr 777, 2 eee Cee 
1869-70,.c. 169, ss. 5; 83 Code, ss1878, 1881; Rev.) sv.3123°C2SF sh334.) 

Editor’s Note.—This section serves to sibility is regarded by the legislature. 
show the light in which individual respon- Rawls v. Deans, 11 N. C. 299 (1826). 


See 


§ 109-13. When commissioner liable as surety.—Every commissioner 
who approves an official bond, which he knows to be, or which by reasonable dili- 
gence he could have discovered to have been, insufficient in the penal sum, or in 
the security thereof, shall be liable as if he were a surety thereto, and may be sued 
accordingly by any person having a cause ‘of action on said bond. (1869-70, c. 
169" Sui6 Code, 6.1879 A Rey ses bones 5175. wads) 


Supplements § 162-12. — This section 
supplements and somewhat extends the 
provision of § 162-12, relating to the lia- 
bility of sureties on a sheriff’s bond. Hud- 
son v. McArthur, 152 N. C. 445, 67 S. E. 
995 (1910). 

Liable to All Persons Injured. — Con- 
struing this section and § 153-9 together, 
it is held that the county commissioners 
may be held individually liable by a person 
sustaining loss by reason of their failure to 


perform their ministerial duty of requiring 
bond of a clerk of the superior court. Mof- 
fitt v. Davis, 205 N. C. 565, 172 S. E. 317 
(1934). 

Joinder of Parties and Causes of Action. 
—See Ellis v. Brown, 217 N. C. 787, 9 S. 
E. (2d) 467 (1940). 

Cited in State v. Patterson, 97 N. C. 360, 
2 S. E. 362 (1887), to show how strin- 
gently the obligation of seeing to the suffi- 
ciency of the bond is enforced. 


109-14. Record of board conclusive as to facts stated.—In all ac- 


tions under § 109-13 a copy of the proceedings of the board of commissioners in 
the particular case, certified by their clerk under his hand and the seal of the 
county, is conclusive evidence of the facts in such record alleged and set forth. 


(1869-70, c. 169, s. 8; Code, s. 1881; Rev., s. 314; C. S., s. 336.) 


§ 109-15. Person required to approve bond not to be surety.—No 
member of the board of commissioners, or any other person authorized to take 
official bonds, shall sign as surety on any official bond upon the sufficiency of which 
the board of which he is a member may have to pass. (1874-5, c. 120, s. 3; Code, 
5. “1887; Rev,,.s.6ol53:Cioe saaor) 
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ARTICLE 2, 
Bonds in Surety Company. 


§ 109-16. State officers may be bonded in surety company.—All per- 
sons who are required to give bond to the State of North Carolina to be received 
by the Governor or by any department of the State government, in lieu of personal 
security, may give as security for said bond and for the performance of the duties 
named in the said bond any indemnity or guaranty company authorized to do 
business in the State of North Carolina, subject to such regulations as the Gov- 
ernor or department may prescribe, and with power in them to demand additional 
security at any time. Any person presenting any indemnity or guaranty company 
as surety shall accompany his bond with a statement of the Insurance Commis- 
sioner as to the condition of such company as required by law. (1901, c. 754; 
Rev, Se 2/26 CHS Msaace:) 

Construed against Company.—A surety 
bond shall be construed most strongly 
against the company and most favorably 
to its general intent and essential purpose. 


Bank v. Fidelity Co., 128 N. C. 366, 38 S. 
E. 908 (1901), discussing compliance with 
requirement of notice of default. 


§ 109-17. When surety company sufficient surety on bonds and un- 
dertakings.—A bond or undertaking by the laws of North Carolina required 
or permitted to be given by a public official, fiduciary, or a party to an action or 
proceeding, conditioned for the doing or not doing of an act specified therein, shall 
be sufficient when it is executed or guaranteed by a corporation authorized in this 
State to act as guardian or trustee, or to guarantee the fidelity of persons holding 
places of public or private trust, or to guarantee the performance of contracts, 
other than insurance policies, or to give or guarantee bonds and undertakings in 
actions or proceedings. 

The bond or undertaking of a corporation having such power shall be sufficient, 
although the law or regulation in accordance with which it is given requires two 
or more sureties, or requires the sureties to be residents or freeholders. But the 
clerk of the superior court may exercise his discretion as to accepting such a cor- 


poration’s surety on the bonds of fiduciaries or parties to actions or proceedings. 


(1895, c. 270; 1899, c. 54, s. 45; 1901, 'c. 706; Revs 22735 CS s55a) 


Same Liability as an Individual. — A 
surety corporation allowed by this section 
to give guardian bonds is held to the same 
liability on a bond given by it as an in- 
dividual would be, and is responsible to the 
ward when the guardian’s failure to prop- 


erly perform his duties causes loss to the 
ward’s estate. Roebuck v. National Surety 
Co., 200 N. C. 196, 156 S. E. 531 (1931). 

Cited in Pierce v. Pierce, 197 N. C. 348, 
148 S. E. 438 (1929). 


§ 109-18. Clerk to notify county commissioners of condition of com- 
pany.—Each clerk of the superior court shall furnish the chairman of the board 
of county commissioners of his county with notice of each surety company licensed 


in this State, and of each surety 


company whose license has been revoked, in 


which any officer of the county has been bonded. GRev.715s9-295,3 4803.5 Cs. 


s. 340.) 


§ 109-19. Release of company from liability. — A company executing 
such bond, obligation or undertaking, may be released from its liability or security 
on the same terms as are or may be by law prescribed for the release of individuals 
upon any such bonds, obligations or undertakings. (1899, c. 54, s. 48; Rev., s. 


2/4;.C.S.,s. 341.) 


Getting Off Bond.—Under this section a 
surety company can be released from its 
liability on a bond only by getting off the 
bond. Bank v. Fidelity Co., 128 N. C. 366, 
38 S. E. 908 (1901). 

Defalcations after Expiration of Term of 


Office—A surety company is not liable 
for defalcations committed after the ex- 
piration of the term of office to which the 
bond refers. Blades v. Dewey, 136 N. C. 
176, 48 S. E. 627 (1904). 
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§ 109-20. Company not to plead ultra vires.—Any company which exe- 
cutes any bond, obligation or undertaking under the provisions of this article is 
estopped, in any proceeding to enforce the liability which it assumes to incur, to 


deny its 


corporate power to execute such instrument 


or assume such liability. 


(1899, c. 54, s. 49; 1901, c. 706, s. 1, subsec. 5; Rev., s. 275; C. S., s. 342.) 


§ 109-21. Failure to pay judgment is forfeiture.—Ii a surety company 
against which a judgment is recovered fails to discharge the same within sixty 
days from the time such final judgment is rendered, it shall forfeit its right to do 
business in this State, and the Insurance Commissioner shall cancel its license. 


(1901, c. 706, s. 1, subsec. beekeyvs. Ss: (275; CA Sisuoton) 


§ 109-22. On presentation of proper bond officer to be inducted.— 
Upon presentation to the person authorized by law to take, accept and file official 
bonds, of any bond duly executed in the penal sum required by law by the officer 


chosen to any such office, as principal, and by any surety 


company, as security 


thereto, whose insurance or guaranty is accepted as security upon the bonds of 


United States bonded officials 


(such insurance company having complied with 


the insurance laws of the State of North Carolina), or by any other good and suf- 
ficient security thereto, such bond shall be received and accepted as sufficient, and 
the principal thereon shall be inducted into office. (1899, c. 54, s. 53; 1901, c. 
706. sale subsets. Revs6$..2/63* Cry, Suo4a) 


Estoppel to Deny Validity of Bond.— 
Although the failure of the treasurer to 
sign a bond was an irregularity under this 
section, both the treasurer and the surety 
recognized their liability thereon by offer- 


ing a second bond in substitution, and both 
were estopped to deny the validity of the 
first bond on the ground of such irregu- 
larity. State v. Inman, 203 N. C. 542, 166 
S. E. 519 (1932). 


§ 109-23. Expense of fiduciary bond charged to fund. — A receiver, 


assignee, trustee, committee, guardian, executor or administrator, 


or other 


fiduciary required by law to give a bond as such, may include as part of his lawful 
expenses such sums paid to such companies for such suretyship to the extent of 
bond premiums actually paid per annum on the account of such bonds as the 


clerk, judge or court may allow. 
s. 345; 1939, c. 382.) 
Editor’s Note. — The 1939 amendment 


(1901 °c" 706, s: 1 ’subsec. 3; Kevins. 2/k Cas. 


words “not exceeding one-half of one per 


substituted the words “to the extent of cent.” 
bond premiums actually paid” for the 
ARTICLE 3. 


Mortgage in Lieu of Bond. 


§ 109-24. Mortgage in lieu of bond required to be given. — An ad- 
ministrator, executor, guardian, collector or receiver, or an officer required to 
give an official bond, or the agent or surety of such person or officer, may execute 
a mortgage on real estate, of the value of the bond required to be given by him 
to the State of North Carolina, conditioned to the same effect as the bond should 
be, were the same given, with a power of sale, which power of sale may be 
executed by the clerk of the superior court, with whom said mortgage shall be 
deposited, upon a breach of any of the conditions of said mortgage, after advertise- 
ment for thirty days. (1874-5, c. 103, s. 2; Code, s. 118; Rev., s. 265; C. 5., 
s. 346.) 


Mortgage of Intestate’s Property. — A 
mortgage by an administrator on property 
of his intestate to which the administrator 
is heir does not comply with an order to 
increase the bond as such a mortgage does 
not increase the penalty. Sellars v. Faulk, 
118 N. C. 573, 24 S. E. 430 (1896). 


Failure to Record. — The mortgage or 
deed in trust permitted by this section, to 
be given in lieu of an official bond, is, as 
to proper registration, to be regarded as 
a mortgage, or deed in trust, and ac- 
cordingly registered as the law requires, 
construing the statute strictly, as required; 
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§ 109-25 


and its entry upon the records in the 
clerk’s office as a bond, alone, without re- 
cording it in its proper place as a mort- 
gage is insufficient to give notice to, or 


§ 109-25. Mortgage in lieu of 


Cu. 109. Bonps—MortTcaGcE IN LIEU OF 


§ 109-26 


priority of lien, over a deed of a subsequent 
purchaser of the land. Hooper v. Tallas- 
see Power Co., 180 N. C. 651, 105 S. E. 
327 (1920). 


security for appearance, costs, or 


fine.—Any person required to give a bond or undertaking, or required to enter 
into a recognizance for his appearance at any court, in any criminal proceeding, 
or for the security of any costs or fine in any criminal action, may also execute a 
mortgage on real or personal property of the value of such bond or recognizance, 
payable to the State of North Carolina, conditioned as such bond or recognizance 
would be required, with power of sale, which power shall be executed by the clerk 
or justice of the peace in whose court said mortgage is executed, upon a breach of 
any of the conditions of said mortgage. 

Where such mortgage upon real property is executed before a justice of the 
peace the power of sale shall be enforced by the clerk of the court of the county in 
which the criminal proceeding is had. 

No such mortgage on real property executed for the security for costs or fine 
shall allow a longer time for payment of said costs or fine than six monthgfrom 
the execution thereof, and no mortgage on personal property a longer time than 
three months, except in cases of appeal, when the time allowed shall be counted 
from the date of the final decision in the cause. 

All legitimate expenses of sale, which shall only be made after due advertise- 
ment according to law, shall be paid out of the proceeds of the sale of the mort- 
gaged property, as shall also the following fees, to wit: For each sale of real prop- 
erty mortgaged under this section the clerk shall receive two dollars, and for each 
sale of personal property mortgaged under this section the clerk or justice of the 
peace who enforces the power of sale shall receive one dollar. (1874-5, c. 103, s. 


Si@odeirs:1120 189 tei 25 tssie 923 si Revise 2663¢ C0Siis. 13473) 


Applicability to Justice’s Court. — This 
section, as it read in the Code of 1883, had 
no application in courts of justices of the 
peace. Comron y. Standland, 103 N. C. 
207, 9 S. E. 317 (1889). Since the deci- 
sion in this case, however, the section has 
been amended and the words “or justice 
of the peace” have been inserted near the 
end of the first paragraph. Ed. Note. 

Foreclosure and Sale.—The clerk of the 
superior court may foreclose a mortgage 
on land given by plaintiff to secure costs 
of his action when the costs are awarded 
against him, or the clerk may report the 
matter to the court for a decree of sale by 
himself, the latter being the better prac- 
tice to insure a safer title and prevent a 
needless sacrifice. Clark v. Fairly, 175 N. 
C5 842,05, eu. 550.( 1018). 

When the Superior Court, in term, act- 
ing through the presiding judge, has duly 


required jurisdiction to decree foreclosure, 
it is his duty to supervise the sale and see 
that the land brings a fair price; and when 
such sale has not been made accordingly, 
he may set aside the sale, and permit the 
plaintiff to pay the costs properly charge- 
able against him. Clark v. Fairly, 175 N. 
C. 342, 95 S. E. 550 (1918). 

It is proper for the court to confirm the 
sale, and possibly it is necessary for him to 
do so. Clark v. Fairly, 175 N. C. 342, 95 
S. E. 550 (1918). 

A decree of confirmation of the sale of 
lands to pay the cost of an action under a 
mortgage given to secure them, under this 
section, may be set aside by the judge 
during the term of the superior court at 
which it was entered. Clark v. Fairly, 
175 N. C. 342, 95 S. EB. 550 (1918). 

Cited in State v. Jenkins, 121 N. C. 637, 
28 S. E. 413 (1897). 


§ 109-26. Cancellation of mortgage in such proceedings.—Any mort- 


gage given by any person in lieu of bond as administrator, executor, guardian, col- 
lector, receiver or as an officer required to give an official bond, or as agent or 
surety of such person or officer, or in lieu of bond or undertaking or recognizance 
for his appearance at any court in any criminal proceeding, or for the security of 
any cost or fine in a criminal action which has been registered, when such party as 
administrator, executor, guardian, collector, or receiver has filed his final account 
and when the time required by statute for the bond given by any administrator, 


297 


§ 109-27 Cu. 109. Bonps—Mortcace In Liku oF § 109-29 
executor, guardian, collector, or receiver to remain in force for the purpose of 
action thereon has expired, or when the officer required to give an official bond has 
fully complied with the conditions of such bond and the time within which suit 
is allowed by law to be brought thereon has expired, or when the person giving 
such mortgage in lieu of bond has made his appearance at the court to which he 
was bound and did not depart the court without leave, or paid the cost or fine re- 
quired, may be canceled or discharged by the clerk of the superior court of the 
county where such action was pending or where the mortgage in lieu of bond is 
recorded by entry of “satisfaction” upon the margin of the record where such 
mortgage is recorded in the presence of the register of deeds, or his deputy, who 
shall subscribe his name as a witness thereto, and such cancellation shall have the 
effect to discharge and release all the right, title and interest of the State of North 
Carolina in and to the property described in such mortgage. (1905, c. 106; Rev., 
8.2673 C8.) S, 343 sae zee29 ss.) (21925, capi aaa tal 

Editor’s Note. — The 1925 amendment or receiver”. The validating clause was 
added the provision relating to cancella- omitted from this section, and will now 
tion after certain acts of the party “as be found as § 109-27. 
administrator, executor, guardian, collector, 


§ 109-27. Validating statute.—All acts heretofore done by the several 
superior court clerks, canceling or satisfying any mortgage, or other instruments, 
herein mentioned and specified are hereby validated. (1925, c. 252, s. 2.) 


§ 109-28. Clerk of court may give surety by mortgage deposited 
with register.—In all cases where the clerk of the superior court may be re- 
quired to give surety, he may deposit a mortgage with the register of deeds, pay- 
able to the State, and conditioned, as the bond would have been required, with 
power of sale. The power of sale shall be executed by the register of deeds, 
upon a breach of any of the conditions of said mortgage; and the register of deeds 
shall in all cases immediately register the same, at the expense of the said clerk. 
(1874-5 pice, 103, ssinGsaCodensatl 22; Rev, se268aiCnSies: 349.) 


§ 109-29. Mortgage in lieu of bond to prosecute or defend in civil 
case.—It is lawful for any person desiring to commence any civil action or 
special proceeding, or to defend the same, his agent or surety, to execute a mort- 
gage on real estate of the value of the bond or undertaking required to be given, 
at the beginning of said action, or at any stage thereof, to the party to whom the 
bond or undertaking would be required to be made, conditioned to the same effect 
as such bond or undertaking, with power of sale, which power of sale may be 
executed upon a breach of any of the conditions of the said mortgage after ad- 
vertisement for thirty days. (1874-5, c. 103, s. 1; Code, s. 117; Rev., s. 269; 
C15 51850) 


Section Strictly Observed—This section an undertaking may be required in such 


is exceptional in its provisions, and must 
be strictly observed. Eshon v. Commis- 
sioners, 95 N. C. 75 (1886). 

Undertaking on Appeal.—If it be granted 
that this section applies to an undertaking 
on appeal, the section was not complied 
with where the appellant deposited with 
the clerk, a bond due to himself and se- 
cured by a mortgage, as a substitute for 
the undertaking. Eshon vy. Commissioners, 
95 N. C. 75 (1886). 

Section Does Not Require Mortgage.— 
This section does not authorize the court 
to require a party to execute a mortgage 
of real estate in the case therein provided 
for. It simply allows the party of whom 


cases to give such mortgage instead of it, 
and the former must be for the same 
amount as the latter. Wilson v. Fowler, 
104 N. C. 471, 10 S. E. 566 (1889). 

Third Person Executing Mortgage for 
Defendant. — Where a mortgage is given 
by a third person for the defendant in an 
action, as is permitted by this section, and 
the mortgagor subsequently purchases a 
part of the mortgaged property, it was 
held, upon the plaintiff's recovering from 
the defendant, that the mortgagor has no 
such interest as will allow him to interfere 
with the plaintiff’s rights under his judg- 
ment. Ryan v. Martin, 104 N. C. 176, 10 
S. E. 169 (1889). 
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tices of the peace. Comron v. Standland, 
103 oN. Gieeoz90-S.- BH -.3817,/ (1889). 


Not Applicable to Justice’s Court.—This 
section has no application in courts of jus- 


§ 109-30. Affidavit of value of property required.—In all cases where 
a mortgage is executed, as hereinbefore permitted, it is the duty of the clerk of 
the court in which it is executed, or of the justice, to require an affidavit of the 
value of the property mortgaged to be made by at least one witness not interested 
in the matter, action or proceeding in which the mortgage is given. (1874-5, c. 
Hig se +> Codey s, slalmneve se 2/0. CC: 5.,, 5, Jol.) 


§ 109-31. When additional security required.—lI{, from any cause, the 
property mortgaged in lieu of a bond becomes of less value than the amount of the 
bond in lieu of which the mortgage is given, and it so appears upon affidavit of any 
person having any interest in the matter as a security for which the mortgage was 
given, it is the duty of the mortgagor to give additional security by a deposit of 
money, or the execution of a mortgage on more property, or justify as required in 
cases where bond or undertaking is given. (1874-5, c. 103, s. 5; Code, s. 119; 
Reviis 27s CE Smee soze) 

ARTICLE 4. 


Deposit in Lieu of Bond. 


§ 109-32. Deposit of cash or securities in lieu of bond; conditions 
and requirements.—In lieu of any written undertaking or bond required by law 
in any matter, before any court of the State, the party required to make such un- 
dertaking or bond may make a deposit in cash or securities of the State of North 
Carolina or of the United States of America, of the amount required by law or, 
in the case of fiduciaries, of the amount of the trust, in lieu of the said undertak- 
ing or bond and such deposit shall be subject to all of the same conditions and re- 
quirements as are provided for in written undertakings or bonds, in lieu of which 
such deposit is made. (1923, c. 58; C. S., s. 352(a) ; 1947, c. 936.) 

Editor’s Note.—Prior to the 1947 amend- in which such undertakings or bonds are 
ment this section related only to deposits required to be given. This extends to all 


of cash. See 25 N. C. Law Rev. 384. 
When Applicable. — While this section 
by its terms applies to pending actions, as 
suggested in 1 N. C. Law Rev. 283, it is 
“probably not intended to be limited to 
pending actions but to apply to all cases 


cases the same requirements for making 
cash deposit as is now required in the 
plaintiff’s undertaking for costs in a civil 
action just as a mortgage on real or per- 
sonal property may be given in lieu of 
bond or undertaking. 


ARTICLE 5. 
Actions on Bonds. 


§ 109-33. Bonds in actions payable to court officer may be sued on 
in name of State.—Bonds and other obligations taken in the course of any pro- 
ceeding at law, under the direction of the court, and payable to any clerk, commis- 
sioner, or officer of the court, for the benefit of the suitors in the cause, or others 
having an interest in such obligation, may be put in suit in the name of the State. 
(Ro Galena bl: Codessiois Reyes. 280 + Cy’ S21 s.2353s) 

Quoted in Lackey v. Pearson, 101 N. C. 
651, 8 S. E. 121 (1888). 


§ 109-34. Liability and right of action on official bonds.—Every per- 
son injured by the neglect, misconduct, or misbehavior in office of any clerk of 
the superior court, register, entry taker, surveyor, sheriff, coroner, constable, 
county treasurer, or other officer, may institute a suit or suits against said officer 
or any of them and their sureties upon their respective bonds for the due perform- 
ance of their duties in office in the name of the State, without any assignment 
thereof; and no such bond shall become void upon the first recovery, or if judg- 
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ment is given for the defendant, but may be put in suit and prosecuted from time 
to time until the whole penalty is recovered; and every such officer and the 
sureties on his official bond shall be liable to the person injured for all acts done 


by said officer by virtue or under color of his office. 


(1793, c. 384, s. 1, P. R; 


18294.0.:97.Ps R.3 1833) Cil7 fea Cae ons.2 ls 1800-709 Ce lbone.1 Vee ode act 


18835 Rev., Ss; 25 3:Cios. 3S. oo) 


Cross Reference.—As to surety waiving 
his rights under §§ 109-33 through 109-35 
by appearing and answering in a summary 
proceeding, see § 109-36 and the note 
thereto. 

Leave of Court Unnecessary.—The sec- 
tion gives in express terms the right to 
bring one or more suits upon one or more 
of the bonds to “every injured person,” 
not on leave from the court, but absolutely 
and unconditionally so soon as the breach 
occurs, except that it is to be instituted in 
the name of the State. Boothe v. Up- 
church, 110 N. C. 62, 14 S. E. 642 (1892); 
Reid v. Holden, 242 N. C.. 408, 88 S. E. 
(2d) 125 (1955). 

Sections Construed Together. — This 
section and § 109-37 relate to the same 
subject matter, are part of one and the 
same statute, and must be construed to- 
gether. State v. Watson, 223 N. C. 437, 
27 S. E. (2d) 144 (1943). 

Remedies against Superior Court Clerks. 
—Our statutes provide two separate and 
distinct remedies against clerks of the supe- 
rior court—one in behalf of the injured in- 
dividual for a specific fund to which he is 
entitled or on account of a particular 
wrong committed against him by the offi- 
cer, as provided in this section; and one 
in behalf of the new clerk against his pred- 
ecessor in office to recover possession of 
records, books, papers and money in the 
hands of the outgoing clerk by virtue or 
under color of his office, as provided for 
in § 2-22. State v. Watson, 223 N. C. 437, 
27 S. E. (2d) 144 (1943). 

This section is not repugnant to the 
provisions of § 2-22, which requires that 
each successive clerk shall receive from his 
predecessor all the records, moneys, and 
property of his office, but only gives an 
additional remedy for the benefit of indi- 
viduals who have cause of complaint 
against an unfaithful clerk of the superior 
court. Peebles v. Boone, 116 N. C. 57, 
21 S. E. 187 (1895). 

The failure of a register of deeds to 
properly index the registry of a mortgage 
renders him liable on his official bond to 
one injured by such neglect. State v. 
Grizzard, 117 N. C. 106, 23 S. E. 93 (1895). 

Person Injured. — Where H. places a 
note for collection in a constable’s hands, 
and the constable sues out a warrant, ob- 
tains a judgment and receives the amount 
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(even though there is no execution) and 
fails to pay the same to H., H. as the per- 
son injured is entitled to have the suit 
brought to his use under this section. Hol- 
comb v. Franklin, 11 N. C. 274 (1826). 

The father of a girl under eighteen, to 
whom a marriage license has been issued 
without the father’s consent, is the per- 
son injured within the meaning of this sec- 
tion. Joyner v. Roberts, 112 N. C. 111, 
16 S. E. 917 (1893). 

Under this section, claimants of a fund 
arising from a partition sale are the proper 
parties to sue on bond of the clerk for fail- 
ure of the clerk to pay funds turned over 
to him by the commissioners in partition. 
Smith v. Patton, 131 N. C. 396, 42 S. E. 
849 (1902). 

An action can be maintained by the clerk 
of a superior court in his own name upon 
the official bond of the sheriff, for the re- 
covery of costs accrued in such court and 
collected by the sheriff, and due and pay- 
able to said clerk and others. Jackson v. 
Maultsby, 78 N. C. 174 (1878). 

By Virtue or under Color of Office. — 
The last clause of this section is very com- 
prehensive in its terms, scope and purpose. 
It, on purpose, enlarges the compass of 
the conditions of official bonds and their 
purpose, and the legislature intended by it, 
it seems, to prevent an evil pointed out in 
two or three of the cases. There were no. 
adequate reasons why the conditions of 
official bonds should not extend to and 
embrace all the official duties of the office, 
and there were serious ones of justice and 
policy why they should. All persons inter- 
ested are bound to accept the official serv- 
ices of such officers, as occasion may re- 
quire, and they should be made secure in 
their rights, and have adequate remedy for 
wrongs done by them. Besides all public 
officers should be held to a faithful dis- 
charge of their duties as such. It is singu- 
lar that the clause last recited, notwith- 
standing a well known evil to be remedied, 
was not enacted until 1883. It first ap- 
pears as part of the Code. Now official 
bonds and the conditions of them embrace 
and extend ‘to all acts done by virtue or 
under color of office of the officer giving 
the bond. Thomas v. Connelly, 104 N. C. 
342, 10 S. E. 520 (1889); Kivett v. Young, 
106 N. C. 567, 10 S. E. 1019 (1890). 

In State v. Leonard, 68 F. (2d) 228 
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(1934) a sheriff’s bond contained a condi- 
tion limiting the faithful execution of the 
office to specific duties such as execution of 
process and in view of this, and the word- 
ing of this section, the bond was held to 
afford no basis for a recovery by a person 
whom the sheriff wounded while acting in 
his official capacity. 

This section extends the liability on the 
sheriff’s general official bond and imposes 
liability for wrongful arrest and the use of 
excessive force in making an arrest under 
color of office. Price v. Honeycutt, 216 
N. C. 270. 4 S. E. (2d) 611 (1939). 

The surety on a bond of a delinquent tax 
collector is not liable for an arrest made by 
the collector in order to force the payment 
of a delinquent tax, since such act of the 
tax collector is not done under color of his 
office and does not come within the condi- 
tion of the bond that he should “well and 
truly perform all the duties of his said of- 
fice.” Henry vy. Wall, 227)N.)C. 365,,.8°-S. 
E. (2d) 223, 127 A. L. R. 854 (1940). 

Same—Acts Which Should Have Been 
Performed. — It is true that the clause 
seems in terms to provide only for acts 
done by the officer, and not for those 
which he should do but does not. But it 
would be putting a very narrow construc- 
tion on the statute to say that he and his 
sureties are liable for what he did, but not 
for what he should have done and did not 
do, although the damage to the party was 
equally as great. State v. Grizzard, 117 
OR On, Ono. E93 (isda). 


Same—lIllustrative Acts—Where a clerk 
appointed the commissioner to make a par- 
tition sale, without bond, and on approv- 
ing his report received and receipted the 
proceeds as clerk, took out his costs and 
entered the amount due each heir at law 
on his docket, and disbursed a portion of 
said fund to the parties entitled, this would 
seem to be a receipt of the fund by the 
clerk “by virtue of his office.’ Judges v. 
Deans, 9 N. C. 93 (1822); McNeill v. Mor- 
rison, 63 N. C. 508 (1869); Cox v. Blair, 
76 N. C. 78 (1877). But if this were other- 
wise the clerk received it “as clerk,” and 
so receipted for it. This was certainly a 
receipt of the money “under color of his 
office,” and, indeed, this is admitted in the 
answer. The older decisions were made 
when these words were not in the statute. 
The clause embraces all cases where the 
officer received the money in his official 
capacity, but when he may not be author- 
ized or required to receive the same. In 
such case the bond is responsible for the 
safe custody of the fund so paid in. Smith 
v. Patton, 131 N. C. 396, 42 S. E. 849 
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(1902), citing Broughton v. Haywood, 61 
N. C. 380 (1867); Greenlee v. Sudderth, 
65 N. C. 470 (1871); Brown v. Coble, 76 
N. C. 391 (1877); Ex parte Cassidey, 95 
N. C. 225 (1886); Thomas y. Connelly, 104 
N. C. 342, 10 S. E. 520 (1889); Sharpe v. 
Connelly, 105 N. C. 87, 11 S. E. 177 (1890); 
Presson v. Boone, 108 N. C. 78, 12 S. E. 
897 (1891). 

Under this section the official bond of a 
constable is liable for the false imprison- 
ment of a person by a constable, as such, 
without process or color thereof. Warren 
v. Boyd, 120 N. C. 56, 26 S. E. 700 (1897). 

When the clerk of the superior court is 
appointed receiver of a minor’s estate, he 
takes and holds the funds by virtue of his 
office of clerk, and his sureties upon his 
official bond as such officer are liable for 
any failure of duty on his part in that re- 
spect. Boothe v. Upchurch, 110 N. C. 62, 
14 S. E. 642 (1892). 

Bonds Cumulative.—Official bonds given 
by an officer during any one term of office 
are cumulative, and the new bond does not 
discharge the old case. Oats v. Bryan, 14 
N. C. 451 (1832); Bell v. Jasper, 37 N. C. 
597 (1846); Poole v. Cox, 31 N. C. 69, 49 
Am. Dec. 410 (1848); Moore v. Boudinot, 
64 N. C. 190 (1870); Pickens v. Miller, 83 
N. C. 544 (1880); Fidelity, etc. Co. v. 
Fleming, 132 N. C. 332; 43 S. Es 899 
(1903). 


Where the surety has renewed the bond 
of a clerk of the court upon his election to 
that office a second time, acknowledged its 
liability and received premiums thereon, 
its liability is cumulative for all defalca- 
tions thereunder, whether for the second 
term its principal was continuing to act de 
facto or de jure. Lee v. Martin, 186 N. C. 
Het Disab 91401923): 


The first bonds continue to be a security 
for the discharge of the duties during the 
whole term, and the new bonds become 
additional security for the discharge of . 
such of the duties as have not been per- 
formed at the time they are given. Poole 
VL. Com, Cate NJ) Ce 69), 49 vArm: iDec-2410 
(1848). See also, Oats v. Bryan, 14 N. C. 
451 (1832); Bell v. Jasper, 37 N. C. 597 
(1843). 

Action on Bond and on Case.—An action 
of debt on a sheriff’s bond for money col- 
lected, and a nonsuit therein, is a sufficient 
demand to enable the plaintiff to sustain an 
action on the case for the same cause of 
action. Fagan v. Williamson, 53 N. C. 
433 (1862). 

Negligent Conduct of Jailer Imputed to 
Sheriff—Under this section the sheriff and 
the surety on his official bond are liable 
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for the wrongful death of a prisoner result- 
ing from the negligence of the jailer in 
locking the prisoner, in the weakened con- 
dition, in a cell with a person whom the 
sheriff and the jailer knew to be violently 
insane, and who assaulted the prisoner 
during the night, inflicting the fatal injury. 
Dunn v. Swanson, 217 N. C. 279, 7 S. E. 
(2d) 563 (1940). For note on this case, 
see 19 N. C. Law Rev. 101. 

Necessary Parties in Action against 
Deputy Sheriff.—If the defendant were act- 
ing in the capacity of deputy sheriff at the 
time of the alleged assault and false arrest, 
he and the surety on his bond, and the 
sheriff and the surety on his bond, would 
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be proper and necessary parties to the ac- 
tion based on the cause of action for the 
alleged assault and false arrest. State v. 
Corbett, 235 N. C. 33, 69 S. EB. (2d) 20 
(1952). 

Applied in Bank of Spruce Pine v. Mc- 
Kinney, 209 N. C. 668, 184 S. E. 506 (1936). 

Cited in Jordan v. Harris, 225 N. C. 763, 
36 S. E. (2d) 270 (1945), following Price 
v. Honeycutt, 216 N. C. 270, 4 S. E. (2d) 
611 (1939); Dunn v. Swanson, 217 N. C. 
279, 7 S. E. (2d) 563 (1940) and distin- 
guishing Midgett v. Nelson, 214 N. C. 396, 
199 S. E. 393 (1938); Davis v. Moore, 215 
N.« C...440,08%Sy Eu, (2d) 866 341939). 


§ 109-35. Complaint must show party in interest; election to sue 


officer individually.—Any person who brings suit in manner aforesaid shall 
state in his complaint on whose relation and in whose behalf the suit is brought, 
and he shall be entitled to receive to his own use the money recovered ; but nothing 
herein contained shall prevent such person from bringing at his election an action 
against the officer to recover special damages for his injury. (1793, c. 384, ss. pe 
3. P. R.TR. Coc! 78 s."2: 1869-70, c 169 sels" Codes: 18845) Rev.7 sazaa; 
i, Sietoo at 

The relator is the real party in interest 
in an action brought in the name of the 
State on an official bond, and he will be 
so considered in determining the identity 
of the parties under a plea of res judicata 


in a subsequent action. Reid v. Holden, 
242 N. C. 408, 88 S. E. (2d) 125 (1955). 

Cited in Western Carolina Power Co. v. 
Yount, 208 N. C. 182, 179 S. E. 804 (1935). 


§ 109-36. Summary remedy on official bond.—When a sheriff, coroner, 
constable, clerk, county or town treasurer, or other officer, collects or receives any 
money by virtue or under color of his office, and on demand fails to pay the same 
to the person entitled to require the payment thereof, the person thereby aggrieved 
may move for judgment in the superior court against such officer and his sureties 
for any sum demanded; and the court shall try the same and render judgment 
at the term when the motion shall be made, but ten days’ notice in writing of the 
motion must have been previously given. (1819, c. 1002, P. R.; R. C., ¢. 78, s. 5; 
1869-70, c. 169, s. 14; 1876-7, c. 41; s. 2; Code, s. 1889; Rev., s..283; CoS., s. 


356.) 


Cumulative Remedy.—It has never been 
understood that this cumulative and op- 
tional remedy obstructed the bringing of a 
regular action on the bond, when the in- 
jured party preferred to have recourse to 
it. Lackey v. Pearson, 101 N. C. 651, 8 
S. E. 121 (1888). 

There is no provision in the statute giv- 
ing a preference to the party or parties 
who first seek such summary remedy. 
And, withal, before any claim, preferential 
or otherwise, can be established under this 
statute, notice must be given, the court 
must try the cause, and judgment must be 
obtained. Western Carolina Power Co. 
v. Yount, 208 N. C. 182, 179 S. E. 804 
(1935). 

It was never intended that the mere 
lodging of a motion under this section, 
established a preference, or right to estab- 


lish a preference, over other creditors 
when such other creditors had been guilty 
of no laches in asserting their claims. 
Western Carolina Power Co. v. Yount, 208 
N. C. 182, 179 S. E. 804 (1935). 

To What Officers Applicable—In Smith 
v. Moore, 79 N. C. 86 (1878), it was held 
that the power conferred by this section as 
it read in the Revised Code of 1856, was 
confined to the officers named therein, and 
that there was no way to hold a commis- 
sioner appointed to make a judicial sale 
liable for the proceeds thereof, except by 
an action instituted by the parties entitled 
to the money. Subsequently to this deci- 
sion the words “or other public officer,” 
have been inserted in the section; but ap- 
plying the ejusdem generis rule it would 
seem that these words would not include 
a master in chancery and that the Smith 
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case declares the law as it still stands. See, 
however, Ex parte Curtis, 82 N. C. 435 
(1880), where the court states that a rem- 
edy against executrix and clerk and master 
should have been by summary motion un- 
der this section. 

Actions by Persons Entitled to Money. 
—The section gives a summary remedy 
against public officers only to those en- 
titled to the money, so that a new clerk 
cannot proceed under it against a former 
clerk, for not paying office money over to 
him as his successor. O’Leary vy. Harri- 
son, 51 N. C, 338 (1859). 

Proceedings May Be Consolidated with 
General Creditors’ Suit. — Plaintiff insti- 
tuted summary proceedings under this sec- 
tion against the clerk of the superior court 
and the surety on his bond to recover for 
the clerk’s default in failing to return to 
plaintiff, as ordered by the superior court, 
moneys deposited with the clerk. Notice 
and complaint in the proceeding were 
served on defendants. Thereafter another 
creditor of the clerk instituted suit in her 
own behalf and in behalf of all persons 
similarly situated, and decree was entered 
appointing a permanent receiver for the 
clerk, authorizing the receiver to bring 
suit on the clerk’s bonds, and enjoining all 
creditors of the clerk from instituting any 
other suit or action against him or on his 
bonds. In the summary proceeding under 
this section, the surety on the clerk’s bond 
pleaded the decree affirming receiver in 
bar to plaintiff’s right to judgment, and 
the trial court dismissed the summary pro- 
ceeding. Held, the summary proceeding 
should have been consolidated with the 
suit in the nature of a general creditor’s 
bill. Western Carolina Power Co. vy. 
Yount, 205 N. C. 321, 171 S. E. 321 (1933). 

Justice’s Jurisdiction—Since the repeal 
of § 13 of c. 80 of Battle’s Revision it has 
been decided by repeated adjudications 
that a justice of the peace has no juris- 
diction of an action on a constable’s bond. 
Coggins vy. Harrell, 86 N. C. 317 (1882). 
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Judgment. — Under this practice, judg- 
ment was entered for the amount of the 
bond, the execution to be satisfied on pay- 
ment of the sum collected and costs. Fell 
v. Porter, 69 N. C. 140 (1873). From the 
language of the opinion in this case, it 
would seem that at the time of decision the 
operation of this section had been sus- 
pended—Ed. Note. 

Where A. obtained a judgment against 
B., clerk of the superior court, for a sum 
of money in his hands by virtue of his of- 
fice, and B. died, and his administrator, 
upon demand, failed to pay the money, it 
was held that the court below erred in 
overruling a motion by the plaintiff for a 
judgment upon the official bond of the 
clerk under the provisions of this section. 
Cooper v. Williams, 75 N. C. 94 (1876). 

Notice.—As this section read in Battle’s 
Revision the proceedings were “without 
other notice than is given by the delin- 
quency of the officer.” See Prairie vy. 
Jenkins, 75 N. C. 545 (1876). 

Demand Not Necessary.—In a proceed- 
ing by the State, against a clerk of the 
superior court and the surety on his bond 
to recover sums embezzled by the clerk, 
the plaintiffs have the right to pursue the 
summary remedy under this section, upon 
their motion after due notice, and demand 
upon the clerk is not necessary. State v. 
Gant, 201 N. C. 211, 159 S. E. 427 (1931). 

Waiver by Appearance.—Where a sum- 
Mary proceeding under this section has 
been instituted against a clerk of the su- 
perior court and the surety on his bonds 
to recover sums embezzled by the clerk, 
and the surety has entered a general ap- 
pearance and filed answer, etc., the surety 
has waived its rights, if any it had, under 
§§ 109-33 through 109-35, to object that 
the plaintiffs could not maintain a sum- 
Mary proceeding under this section. State 
wie Gant, a20l INte Co 317) 469 US." Be’ 47 
(1931). 

Applied in State v. Sawyer, 223 N. C. 
102, 25 S. E. (2d) 443 (1943). 


§ 109-37. Officer unlawfully detaining money liable for damages,— 
When money received as aforesaid is unlawfully detained by any of said officers, 
and the same is sued for in any mode whatever, the plaintiff is entitled to recover, 
besides the sum detained, damages at the rate of twelve per centum per annum 
from the time of detention until payment. (1819, c. 1002, s. 2, P. R.; R. Onrcr 75, 
s. 9; 1868-9, c. 169; Code, s. 1890; Rev., s. 284; C. S., s, 357.) 


This section must be considered in con- 
nection with the preceding section. Pas- 
quotank County v. Hood, 209 N. C., 552, 
apa™S) EH ,''5 (1936): 

Authority for an individual to sue an 
officer for money wrongfully detained, as 
Provided for in § 109-34, and this section 


303 


relate to the same subject matter and are 
a part of one and the same statute. They 
must be construed together. State Vv. 
Watson, 223 N. C. 437, 27 S. E. (2d) 144 
(1943). 

This and Preceding Section Are Not 
Applicable to Liquidation of Banks by 
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Commissioner of Banks.—This and the 
preceding section are inapplicable to im- 
pose liability for damages in a case where 
the Commissioner of Banks took over the 
affairs of a bank which had been thereto- 
fore constituted the financial agent of the 
county and which had county funds on de- 
posit and in its possession. Pasquotank 
County v. Hood, 209 N. C. 552, 184 S. E. 
5 (1936). 

The Commissioner of Banks holding a 
portion of the fund, subject to the orders 
of the court and for the purpose of liquida- 
tion, could not be said to constitute an 
“unlawful detention,’ nor should he in 
his representative capacity be liable in 
damages as a penalty for so doing. The 
punishment would not fall upon a default- 
ing or delinquent public officer, as in- 
tended by the statute, but would penalize 
funds held in trust for all the creditors 
and stockholders whose stock assessments 
have helped to contribute. Pasquotank 
County v. Hood, 209 N. C. 552, 184 S. 
E. 5 (1936). 

Default of Officer Must Be Shown.—In 
an action to recover the 12 per cent al- 
lowed under this section, it is necessary 
that the plaintiff show some adequate de- 
fault. Hannah v. Hyatt, 170 N. C. 634, 
BT wee eel 701916): 

Liability of Surety—wWhile, as against 
the principal on the bond of a clerk of the 
superior court, interest under our statute 
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at the rate of 12 per cent is collectible 
from the time of defalcation, the amount 
of the penalty on his bond determines the 
liability of the surety thereon. State v. 
Martin, 188 N. C. 119, 123 S. E. 631 (1924). 

Effect of Waiver of Interest from Date 
of Defalcation. — Where, in an action 
against a clerk of the superior court and 
his surety to recover sums embezzled by 
the clerk, the State waives the interest 
from the date of the actual defalcations, 
but does demand the 12 per cent from the 
date of the expiration of each term of of- 
fice; a judgment awarding damages at 12 
per cent, under the provisions of this sec- 
tion, on the sums defaulted from the ex- 
piration of each term is not error, the 
amount being within the penalty of the 
bond. State v. Gant, 201 N. C. 211, 159 S. 
B. 42701931): 

Interest by Way of Damages.—Whether 
or not the clerk is entitled to the benefits 
of this section, in a suit against his pred- 
ecessor, is not now decided; but, granting 
that he is not so entitled, the law allows in- 
terest by way of damages on money 
wrongfully detained. State v. Watson, 223 
N. C. 437, 27 S. E. (2d) 144 (1943); State 
v. Watson, 224 N. C. 502, 31 S. E. (2d) 
465 (1944). 

Applied in Windley v. Lupton, 212 N. 
CS 167, 1938'S) Beis *(t9s7)t 

Cited in Wood v. Citizens Bank, 199 N. 
C. 371, 154 S. E. 623 (1930). 


§ 109-38. Evidence against principal admissible against sureties.— 
In actions brought upon the official bonds of clerks of courts, sheriffs, coroners, 
constables, or other public officers, and also upon the bonds of executors, adminis- 
trators, collectors or guardians, when it may’ be necessary for the plaintiff to prove 
any default of the principal obligors, any receipt or acknowledgment of such 
obligors, or any other matter or thing which by law would be admissible and 
competent for or toward proving the same as against him, shall in like manner be 
admissible and competent as presumptive evidence only against all or any of his 
sureties who may be defendants with or without him in said actions. (1844, c. 
38; R.. C.,.c. 44,-s. 10; 1881,-c2 8; Code, s.1945.5 Rev... sa28aCr Seemooe) 


Judgments as Evidence. — In an action 
against an officer and one of the sureties 
on his official bond, the record of a judg- 
ment against the officer, and others of his 
sureties, in a previous action against them 
for the same demand, and on the same 
bend, but in which action the surety in 
the present action was not a party, is com- 
petent evidence to fix the amount due by 
the officer. Morgan v. Smith, 95 N. C. 
396 (1886). 

In a learned note to the case of Charles 
v. Hoskins, 14 Iowa 471, 83 Am. Dec. 378, 
the annotator, Judge Freeman, says: “The 
question how far a judgment or decree is 
conclusive against a surety of a defendant, 
or against one who is liable over to a de- 


fendant, and who was not a party to the 
action, is involved in the greatest confu- 
sion. Between the intimate relations which 
exist between such a person and the defend- 
ant in the suit, on the one side, and the 
fundamental principle that no one ought to 
be bound by proceedings to which he was 
a stranger, on the other, the court has 
found it difficult to steer.” Insurance Co. 
v. Bonding Co., 162 N. C. 384, 78 S. E. 
430 (1913). 

The cases are numerous in which it has 
been decided that a judgment rendered 
against a guardian is not, unaided by the 
statute, admissible as evidence against the 
surety to his bond. McKellar v. Powell, 
11 N. C. 34 (1825). 
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The same rulings have been made in re- 
gard to the sureties to an administration 
bond. Chairman vy. Clark, 11 N. C. 43 
(1825); Vanhook v. Barnett, 15 N. C. 268 
(1833); Governor v. Montford, 23 N. C. 
155 (1840); Governor v. Carter, 25 N. C. 
338 (1843). So in reference to the liability 
of his surety to an amercement against the 
sheriff. 

The act of 1844, (this section) however, 
changed the rule of law, and rendered com- 
petent against the sureties to official bonds, 
and those given by executors, administra- 
tors and guardians, whatever evidence 
would be competent against the principals, 
and this was declared to be conclusive, 
where the evidence was a judgment against 
him, in Brown v. Pike, 74 N. C. 531 (1876); 
and in Badger vy. Daniel, 79 N. C. 386 
(1878). 

The act of 1881 amended the previous 
enactment by making the evidence “pre- 
sumptive only” against the sureties. Moore 
¥. nlexander, +96 N.C, 344. S. EK. 586 
(1887). 

“It seems that our predecessors in office 
upon this Bench have intimated, and in 
one case held, that such judgments, un- 
aided by the statute, are inadmissible in 
evidence against the surety. Moore v. 
Alexander, 96 N. C. 34, 1 S. E. 536 (1887). 
But an examination of the question has 
convinced us that the decided trend of 
modern authority is to the effect that such 
a judgment against the principal prima 
facie only establishes the sum or amount 
of the liability against the sureties, al- 
though not parties to the action, but the 
sureties may impeach the judgment for 
fraud, collusion, or mistake, as well as set 
up an independent defense. Charles v. 
Hoskins, 14 Iowa 471, 83 Am. Dec. 3738, 
and notes. In the notes to this case all the 
authorities are carefully reviewed.” Insur- 
ance Co. v. Bonding Co., 162 N. C. 384, 78 
S. E. 430 (1913). 

While this section fixed the rule as to 
actions brought upon the official bonds of 
clerks of courts, sheriffs, coroners, con- 
stables, or other public officers, and also 
upon the bonds of executors, administra- 
tors, collectors, or guardians, the prece- 
dents were in hopeless discord as to bonds 
not covered by the statute, until Associate 
Justice Brown laid down the rule in Dixie 
Fire Ins. Co. v. American Bonding Co., 162 
NW. C. 384, 78 S._E. 430 (1918). “But an 
examination of the question has convinced 
us that the decided trend of modern au- 
thority is to the effect that such a judg- 
ment against the principal prima facie 
only establishes the sum or amount of the 
liability against the sureties, although not 
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parties to the action, but the sureties may 
impeach the judgment for fraud, collusion, 
or mistake, as well as set up an independ- 
ent defense.” Charleston, etc., Ry. Co. v. 
Lassiter & Co., 208 N. C. 209, 179 S. E. 
789 (1935). 

Debts and Assets.—In the construction 
of this section, it is decided that the judg- 
ment against the principal upon such offi- 
cial bonds as the section mentioned, is not 
only conclusive of the debt, as it was with- 
out the aid of the enactment, but of assets 
also, and this effect is given to a judgment 
against a guardian, upon his official bond, 
in Brown v. Pike, 74 N. C. 531 (1876); 
Badger v. Daniel, 79 N. C. 386 (1878); 
Morgan vy. Smith, 95 N. C. 396 (1886). 

In Armistead v. Harramond, 11 N. C. 
339 (1826), Hall, J., said that a “judgment 
against an administrator is evidence against 
him of a debt due by the intestate, and is 
evidence also of assets in his hands to dis- 
charge it; and although, for the reason be- 
fore given, it is also evidence of a debt due, 
as far as it relates to his sureties,” etc. 
Morgan v. Smith, 95 N. C. 396 (1886). 
Since the passage of the act of 1844, the 
judgment is also evidence of the assets 
against the surety. Brown v. Pike, 74 N. 
C. 531 (1876), and cases cited. 

Admissibility of Admissions of Adminis- 
trator of Principal against Surety When 
Their Interests at Variance—A judgment 
upon the admissions in the answer of the 
administrator bank of a deceased county 
treasurer is not competent in an action by 
the county commissioners as _ evidence 
against the surety on the official bond of 
the deceased when the bank has been made 
a party defendant and the surety at once 
raises the issue as to whether a part of the 
defalcation was moneys defaulted from the 
bank when the deceased was acting as its 
assistant cashier, the interest of the bank 
and the surety being in conflict, and this 
section not applying in such cases. Com- 
missioners of Chowan County v. Citizens 
Bank, 197 N. C. 410, 149 S. E. 380 (1929). 

For case recognizing the _ principle 
adopted in Commissioners of Chowan 
County v. Citizens Bank, 197 N. C. 410, 
149 S. E. 380 (1929), but holding the rule 
inapplicable under peculiar facts of case, 
see Charleston, etc., Ry. Co. v. Lassiter 
& Co., 208 N. C. 209, 179 S. E. 879 (1935). 

Not Applicable to Tort Action. — The 
rule that the judgment against the prin- 
cipal in an official or fiduciary bond is pre- 
sumptive evidence against the sureties 
under this section does not apply, as this 
is not an action on the bond, but in tort. 
Martin v. Buffaloe, 128 N. C. 305, 38 S. E. 
902 (1901). 
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Annual account of guardian is competent 
evidence against him, and presumptive 
evidence against his sureties. lLoftin v. 
Cobb, 126 N. C. 58, 35 S. E. 230 (1900). 

Joinder of Administrator and Sureties.— 
Under this section the sureties on an ad- 
ministrator’s bond are properly joined with 
the administrator, where it is shown that 
the administrator received a benefit from a 
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falsified final account by reason of which 
the plaintiffs’ judgment against the admin- 
istrators remained unpaid. State v. Mc- 
Canless,» 193 N.C 200,97 1862.Ss 4B: 371 
(1927). 

Cited in Pullen v. Mining Co., 71 N. C. 
563 (1874); Gurganus v. McLawhorn, 212 
Ni: CG. 397,01 0380 SeqHwe8445 (1937); 


§ 109-39. Officer liable for negligence in collecting debt.—When a 
claim is placed in the hands of any sheriff, coroner or constable for collection, and 
he does not use due diligence in collecting the same, he shall be liable for the full 
amount of the claim notwithstanding the debtor may have been at all times and is 
then able to pay the amount thereof. (1844, c. 64; R. C., c. 78, s. 3; 1869-70, c. 
169; ‘s/.12%, Godé, ss 1SGa re Rev.,'S) 286 °GS476P359,) 


Applicable to Claims Not Executions.— 
This section applies only to claims placed 
in the hands of the sheriff or other officer 
for collection—such claims as are within 
the jurisdiction of a justice of the peace, 
and may be collected by judgment and 
process of execution granted by that magis- 
trate. It does not apply to executions is- 
suing from the superior or other courts 
of record. The reason for the distinction is 
clearly and certainly pointed out in Mc- 
Laurin v. Buchanan, 60 N. C. 91 (1863). 
The statute, in effect, now is just as it was 
when that decision was made. Brunhild 
v. Potter, 107 N. C. 415, 12 S. E. 55 (1890). 

What Constitutes Negligence—The de- 
gree of diligence required is that which a 


prudent man would ordinarily exercise in 
the management of his own affairs. A 
constable is not bound to such strict ac- 
countability as when process is delivered to 
him as an officer. Morgan vy. Horne, 44 
N. C. 25 (1852); Lipscomb v. Cheek, 61 N. 
C. 332 (1867). Therefore, what constitutes 
negligence must depend upon the facts in 
each particular case; five months’ delay 
was held negligence in Nixon vy. Bagby, 
52 N. C. 4 (1859). 

A constable is not bound to sue out a 
warrant on a claim put in his hands for 
collection, when the issuing of such proc- 
ess would be entirely fruitless. State v. 
Holcombe, 24 N. C. 211 (1842). 
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Chapter 110. 
Child Welfare. 


Article 1. 

Child Labor Regulations. 

Sec. 

110-1. Minimum age. 

110-2. Hours of labor. 

110-3. Lunch period. 

110-4. Posting of hours. 

110-5. Time records. 

110-6. Hazardous occupations prohibited 
for minors under sixteen. 

110-7. Hazardous occupations prohibited 
for minors under eighteen. 

110-8. Employment of minors in street 
trades; sale or distribution of 
newspapers, etc. 

110-9. Employment certificate required. 

110-10. Officers authorized to issue certifi- 
cates. 

110-11. Refusal and revocation of employ- 
ment certificate. 

110-12. Method of issuing employment 
certificates. 

110-13. Employment certificate as_ evi- 
dence. 

110-14. Regular and vacation employment 
certificates. 

110-15. Duties of employers in regard to 
employment certificates. 

110-16. Certificates of age. 

110-17. State supervision of the issuance 
of employment certificates. 

110-18. Rules and regulations. 

110-19. Inspection and prosecutions. 

110-20. Penalties. 


Article 2. 
Juvenile Courts. 


110-21. Exclusive original jurisdiction over 
children. 

110-21.1. Jurisdiction of juvenile courts 
over violations of motor vehicle 
laws. 

110-22. Juvenile courts created; part of 
superior court; joint county and 
city courts. 

110-22.1. Validation of acts of superior 
court clerk serving as judge of 
county juvenile court. 


110-23. Definitions of terms. 

110-24. Sessions of court; records; general 
provisions. 

110-25. Petition to bring child before 
court. 

110-26. Issuance of summons; traveling 
expenses allowed. 

110-27. Custody of child may be immedi- 


ate; release; bail. 


Sec. 

110-28. Service of summons. 

110-29. Hearing; disposition of child. 

110-30. Child to be kept apart from adult 
criminals; detention homes. 

110-31. Probation officers; appointment 
and discharge; compensation. 

110-31.1. Probation officers as members of 
county welfare staffs. 


110-32. Probation; conditions; revocation. 

110-33. Duties and powers of probation of- 
ficers. 

110-34. Support of child committed to 
custodial agency. 

110-35. Selection of custodial agency. 

110-36. Modification of judgment; deter- 
mination whether child aban- 
doned; return of child to parents. 

110-37. Guardian appointed if welfare of 
child promoted. 

110-38. Medical examination of child; dis- 
position if mentally defective. 

110-39. Neglect by parents; encouraging 
delinquency by other; penalty. 

110-40. Appeals. 

110-41. Compensation of judge. 

110-42. Public officers and institutions to 
aid. 

110-43. Rules of procedure devised by 
court. 

110-44. City juvenile courts and probation 
officers. 


Article 3. 
Control over Indigent Children. 


110-45. Institution has authority of parent 
or guardian. 

110-46. Regulations of institutions not ab- 
rogated. 

110-47. Enticing a child from institution. 

110-48. Violation a misdemeanor. 

110-49. Permits and licenses must be had 


by institutions caring for chil- 
dren. 
Article 4, 


Placing or Adoption of Juvenile De- 
linquents or Dependents. 


110-50. Consent required for bringing 
child into State for placement 
or adoption. 

110-51. Bond required. 

110-52. Consent required for 
child from State. 

110-53, 110-54. [Repealed.] 

110-55. Violation of article a misdemeanor. 

110-56. Definitions. 

110-57. Application of article. 


removing 
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§ 110-1 Cu. 110. Carp WELFARE—LABOR REGULATIONS § 110-2 


ARTICLE, 1; 
Child Labor Regulations. 


§ 110-1. Minimum age.—No minor under sixteen years of age shall be 
employed, permitted or allowed to work in, about, or in connection with any 
gainful occupation at any time: Provided, that minors between fourteen and 
sixteen years of age may be employed outside school hours and during school 
vacations, but not in a factory or in any occupation otherwise prohibited by law; 
and provided, that boys twelve years of age and over securing a certificate from 
the Department of Labor, may be employed outside school hours in the sale or 
distribution of newspapers, magazines or periodicals subject to the provisions of 
§ 110-8 relating to employment of minors in street trades and to such rules and 
regulations as may be provided under § 95-11. Nothing in this article shall be 
construed to apply to the employment of a minor engaged in domestic or farm 
work performed under the direction or authority of the minor’s parent or 


suardian,.(193/4.C.coiggen L.) 

Editor’s Note.——The cases cited below 
were decided under the former law. 

As to employment of children before the 
Child Labor Act of 1903, see Ward v. 
Allen, 126 N. C. 948, 36 S. E. 194 (1900); 
Fitzgerald v. Furniture Co., 131 N. C. 636, 
42 S. E. 946 (1902); Hendrix v. Cotton 
Malise188 Na C..169,150) S, 2.9568) (1905). 
As to employment since the Act, see Rolin 
Voarlobaccos Conmi4ise Nee Ge SO0 moo mOunE. 
891 (1906); Leathers v. Tobacco Co., 144 
N. C. 330, 57.S._E. 11. (1907)2 Starnes: v. 


(1908); Pettit v. Atlantic Coast Line R. 
Co.. 156 N. C. 119, 72 S. E. 195 (1911); 
McGowan v. Mfg. Co., 167 N. C. 192, 82 S. 
E. 1028 (1914); Evans v. Lumber Co., 174 
N. C. 31, 93 S. E. 480 (1917). 

As to employment in messenger or de- 
livery service, see Pettit v. Atlantic Coast 
Line R,iCo, 186 N> C. Seis S. Ba840 
(1923). As to mere volunteer injured in 
performance of simple and ordinary task, 
see Reaves v. Catawba Mfg., etc., Co., 206 
NCAb235 1 04tSigte, 41351034). 


Mio Co, 1470 New Co 8556, 26le one bem b25 


§ 110-2. Hours of labor.—No minor under sixteen years of age shall be 
employed, permitted or allowed to work in, about or in connection with any 
gainful occupation more than six consecutive days in any one week, or more than 
forty hours in any one week, or more than eight hours in any one day, nor shall 
any minor under sixteen years of age be so employed, permitted or allowed to 
work before seven o’clock in the morning or after six o’clock in the evening of 
any day. No minor over sixteen years of age and under eighteen years of age 
shall be employed, permitted or allowed to work in or about or in connection 
with any gainful occupation for more than six consecutive days in any one week, 
or more than forty-eight hours in any one week, or more than nine hours in 
any one day, nor shall any minor between sixteen and eighteen years of age be 
so employed, permitted or allowed to work before six o’clock in the morning or 
after twelve o’clock midnight of any day, except boys between the ages of six- 
teen and eighteen may be permitted to work until one o’clock in the morning as 
messengers where the offices of the company for which they work do not close 
before that hour: Provided, that no girl between sixteen and eighteen years of 
age shall be so employed, permitted, or allowed to work before six o’clock in the 
morning or after nine o’clock in the evening of any day; and provided further, 
that boys twelve years of age and over, employed in the sale or distribution of 
newspapers, magazines or periodicals outside school hours shall be subject to 
the provisions of § 110-8 relating to employment of minors in street trades, and 
to such rules and regulations as may be provided under § 95-11: Provided 
further, that minors under eighteen years of age may be employed in a concert 
or a theatrical performance, under such rules and regulations as the State Com- 
missioner of Labor may prescribe, up to twelve o’clock midnight; and provided 
further, that telegraph messenger boys in towns where a full-time service is not 
maintained on Sundays may work seven days per week, but not for more than 
two hours on Sunday; and provided further, that girls between the ages of 
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seventeen and eighteen years may be employed as ticket takers, concession at- 
tendants, and cashiers in motion picture theaters up to 10:30 at night under such 
rules and regulations as the Commissioner of Labor may prescribe. The com- 
bined hours of work and hours in school of children under sixteen employed 
outside school hours shall not exceed a total of eight per a Wiel OS 7,.G.*31 74.5. 
tei lenlecse LIS/ cla) 

Editor’s Note. — The 1951 amendment more than 8 hours a day in violation of 
inserted the last proviso. this section, it must be shown that the vio- 

Violation of Section as Proximate Cause lation of the statute was a proximate cause 
of Injury—In order to make an employer of the injury complained of. Williamson v. 
liable in damages for an injury sustained Old Dominion Box Co. 205 Nn. 5300, 171 
by an employee being required to work S. E. 335 (1933). 


§ 110-3. Lunch period.—No minor under sixteen years of age shall be 
employed or permitted to work for more than five hours continuously without 
an interval of at least thirty minutes for a lunch period, and no period of less 
than thirty minutes shall be deemed to interrupt a continuous period of work. 


(1937, c. 317, s. 3.) 


§ 110-4. Posting of hours.—Every employer shall post and keep con- 
spicuously posted in the establishment wherein any minor under eighteen is em- 
ployed, permitted, or allowed to work, a printed abstract of this article and a list 
of the occupations prohibited to such minors, to be furnished by the State De- 
partment of Labor. (1937, c. 317, s. 4.) 


§ 110-5. Time records.—Every employer shall keep a time book and/or 
record, which shall state the name of each minor employed, and which shall in- 
dicate the number of hours worked by said minor on each day of the week, and 
the amount of wages paid during each pay period. Such time record shall be 
kept on file for at least one year after the entry of the record, and shall be open 
to the inspection of the State Department of Labor. (1937, c. L/secnD.} 


§ 110-6. Hazardous occupations prohibited for minors under six- 
teen.—No minor under sixteen years of age shall be employed, permitted or al- 
lowed to work on or in connection with power-driven machinery. No minor un- 
der sixteen years of age shall be employed, permitted or allowed to work in or 
about or in connection with: Construction work of any kind, shipbuilding, mines 
or quarries, stone cutting or polishing, the manufacture, transportation or use 
of explosives or highly inflammable substances, ore-reduction works, smelters, 
hot rolling mills, furnaces, foundries, forging shops or any other place in which 
the heating, melting or heat treatment of metals is carried on; lumbering or 
logging operations, saw or planing mills, pulp or paper mills, or in operating or 
assisting in operating punch presses or stamping machines, if the clearance be- 
tween the ram and the die or the stripper exceeds one-fourth inch ; power-driven 
wood-working machinery, cutting machines having a guillotine action, openers, 
pickers, cards or lappers, power shears, machinery having a heavy rolling or 
crush-action, corrugating, crimping, or embossing machines, meat grinding ma- 
chines, dough brakes or mixing machines in bakeries or cracker making ma- 
chinery, grinding, abrasive, polishing or buffing machines: Provided, that ap- 
prentices operating under conditions of bona fide apprenticeship may grind their 
own tools; machinery used in the cold rolling of heavy metal stock, metal plate 
bending machines, power-driven metal planing machines, circular saws, power- 
driven laundry or dry cleaning machinery, oiling, cleaning or wiping machinery 
or shafting or applying belts to pulleys; or in the operation or repair of elevators 
or other hoisting apparatus, or as drivers of trucks or other motor vehicles, 
or in the operation of any unguarded machinery. (1937, c. 317, s. 6.) 

In or about or in Connection with Maryland Casualty Co., 21 F. (2d) 909 
Quarry.—In Campbell Contracting Co. v. (1927), it is said: “We cannot agree with 
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the contention that a boy operating a hoist, to have the whistle blown, warning of a 
that by means of a cable pulls cars loaded blast, and whose further duty it was to 
with stone out of a quarry 150 to 175 feet warn passersby, was not working ‘in or 
distant, and whose duty it was upon signal about or in connection with a quarry.’ ” 


§ 110-7. Hazardous occupations prohibited for minors under eight- 
een.—No minor under the age of eighteen years shall be employed, permitted, 
or allowed to work at any processes where quartz or any other form of silicon 
dioxide or an asbestos silicate is present in powdered form, or at work in- 
volving exposure to lead or any of its compounds in any form, or at work in- 
volving exposure to benzol or any benzol compound which is volatile or which 
can penetrate the skin, or at work in spray painting, or in the handling of un- 
sterilized hides or animal or human hair. Nor shall any minor under eighteen 
be employed or permitted to work in, about or in connection with any establish- 
ment where alcoholic liquors are distilled, rectified, compounded, brewed, manu- 
factured, bottled, sold, or dispensed, or in a pool or billiard room: Provided, 
however, that this section shall not prohibit a minor under the age of eighteen 
years from working in any establishment where beer is sold and not consumed 
on the premises, and to which has been issued only an “off premises’ license for 
the sale of beer. Nor shall any girl under the age of eighteen years be employed, 
permitted or allowed to work as a messenger in the distribution or delivery of 
goods or messages for any person, firm or corporation engaged in the business 
of transmitting or delivering goods or messages. Nor shall any minor under 
eighteen years of age be employed, permitted, or allowed to work in any place 
of employment, or at any occupation hazardous or injurious to the life, health, 
safety or welfare of such minor. It shall be the duty of the State Department of 
Labor and the said State Department of Labor shall have power, jurisdiction, 
and authority, after due notice and after hearings duly held, to issue general or 
special orders, which shall have the force of law, prohibiting the employment of 
such minors in any place of employment or at any occupation hazardous or in- 
jurious to the life, health, safety or welfare of such minors. (1937, c. 317, s. hg 
1943, c. 670.) 

Editor’s Note. — The 1943 amendment 
added the proviso to the second sentence. 


§ 110-8. Employment of minors in street trades; sale or distribution 
of newspapers, etc.—No boy under fourteen years of age and no girl under 
eighteen years of age shall distribute, sell, expose or offer for sale newspapers, 
magazines, periodicals, candies, drinks, peanuts, or other merchandise in any 
street or public place, or exercise the trade of bootblack in any street or public 
place. No boy under sixteen years of age shall be employed or permitted or al- 
lowed to work at any of the trades or occupations mentioned in this section after 
seven p. m. or before six a. m., or unless he has an employment certificate issued 
in accordance with § 110-9. The State Commissioner of Labor shall have au- 
thority to make, promulgate and enforce such rules and regulations as he may 
deem necessary for the enforcement of this section, not inconsistent with this 
article or existing law. 

Nothing in this section shall be construed to prevent male persons over four- 
teen years of age from distributing newspapers, magazines and periodicals on 
fixed routes, seven days per week: Provided, that such persons shall not be 
employed nor allowed to work after eight o’clock p. m. and before five o’clock 
a. m., and that the hours of work and the hours in school do not exceed eight 
in any one day, except boys twelve years of age and over who have secured a 
certificate from the Department of Labor for the sale or distribution of news- 
papers, magazines or periodicals: Provided further, that such person shall not 
be permitted or allowed to work more than four hours per day nor more than 
twenty-four hours per week: Provided further, that nothing in this article shall 
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be construed to prevent boys twelve years of age and over, upon securing a 
proper certificate from the Department of Labor, from being employed outside 
school hours in the sale or distribution of newspapers, magazines and periodicals 
(where not more than seventy-five customers are served in one day): Provided, 
that such boys shall not be employed between the hours of seven o’clock Davin. 
and six o’clock a. m., nor for more than ten hours in any one week. (1937, c. 


317, s. 8.) 


§ 110-9. Employment certificate required.—Before any minor under 
eighteen years of age shall be employed, permitted or allowed to work in, about 
or in connection with any gainful occupation, the person employing such minor 
shall procure and keep on file an employment certificate for such minor, issued 
as hereinafter prescribed. In case of a minor engaged in street trade where the 
relationship of employer and employee does not exist between such minor and 
the supplier of the merchandise which the minor sells, the parent or guardian 
of such minor shall be deemed the employer of such minor and shall procure 
and keep on file the employment certificate herein required. GIGS /ac s17 irs OF) 


Newsboy Not Employee.—A newsboy 
engaged in selling papers is not an em- 
ployee of the newspaper within the mean- 
ing of that term as used in the Workmen’s 
Compensation Act, the newsboy not being 
on the newspaper’s payroll and being 


§ 110-10. Officers authorized to 


without authority to solicit subscriptions 
and being free to select his own methods 
of affecting sales, although some degree of 
supervision was exercised by the news- 
paper. Creswell vy. Charlotte News Pub. 
Co., 204 N. C. 380, 168 S. E. 408 (1933). 


issue certificates——The employment 


certificate required by this article shall be issued only by county or city superin- 
tendents of public welfare in such form and under such conditions as may be 
prescribed by the State Department of Labor. (1937, c. 317, s. 10.) 


§ 110-11. Refusal and revocation of employment certificate.—The 
person designated to issue employment certificates may refuse to grant such 
certificate, or may revoke such certificate after issuance if, in his judgment, the 
best interests of the minor would be served by such refusal or revocation. Em- 
ployer, parent or guardian of the minor whose employment certificate has been 
refused or revoked may appeal to the Commissioner of Labor. (193734, 3317; 
sid 


§ 110-12. Method of issuing employment certificates.—The person 
designated to issue employment certificates shall issue such certificates only upon 
the application in person of the minor desiring employment, and after having 
approved and filed the following papers: 


(1) A promise of employment signed by the prospective employer or by 
someone duly authorized by him, setting forth the specific nature 
of the occupation in which he intends to employ such minor, and 
the number of hours per day and days per week which said minor 
shall be employed. 

(2) Evidence of age showing that minor is of the age required by this 
article, which evidence shall consist of one of the following proofs 
of age and shall be required in the order herein designated, as fol- 
lows: 

a. A duly attested transcript of the birth certificate filed accord- 
ing to law with a registrar of vital statistics, or other officer 
charged with the duty of recording births; or 

b. A baptismal certificate or transcript of the record of baptism, 
duly certified, and showing the date and place of birth; or 

c. Other documentary record of age (other than a school record 
or an affidavit of age) such as a Bible record, passport or 
transcript thereof, duly certified, or life insurance policy 
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which shall appear to the satisfaction of the issuing officer to 
be good and sufficient evidence of age; or 

d. In the case none of the aforesaid proofs of age shall be obtain- 
able, and only in such case, the issuing officer may accept the 
signed statement of the physician authorized ito make the 
physical examinations required by this section, stating that, 
after examination, it is his opinion that the minor has attained 
the age required by law for the occupation in which he ex- 
pects to engage. Such statement shall be accompanied by an 
affidavit, signed by the minor’s parents or guardian, certify- 
ing to the name, date and place of birth of the minor and 
that the proofs of age specified in the preceding subdivisions 
of this section cannot be produced. 

(3) A statement of physical fitness, signed by a public health, public school 
or other physician assigned to this duty by the issuing officer with 
the approval of the State Department of Labor, setting forth that 
such minor has been thoroughly examined by such physician and 
that he is either physically fit to be employed in any legal occupa- 
tion, or that he is physically fit to be employed under certain limi- 
tations, specified in the statement. If the statement of physical fit- 
ness is limited, the employment certificate issued thereon shall state 
clearly the limitations upon its use, and shall be valid only when 
used under the limitations so stated. The minor shall not be charged 
a fee for such examination or statement of physical fitness. The 
method of making such examinations shall be prescribed by the State 
Department of Labor. 

(4) A school record signed by the principal of the school which the minor 
has last attended or by someone duly authorized by him, giving the 
full name, date of birth, grade last completed, and residence of the 
minor. 

The employment certificate shall be delivered to the prospective employer of 
the minor for whom the employment certificate is issued, and such certificate shall 
be valid only for the employer named therein and for the occupation designated 
in the promise of employment. (1937, c. 317, s. 12.) 

Editor’s Note. — For decisions under v. Old Dominion Box Co., 205 N. C. 350, 


former law, see Rolin v. Tobacco Co., 141 171 S. E. 335 (1933). 
N. C. 300, 53 S. E. 891 (1906); Williamson 


§ 110-13. Employment certificate as evidence.—Said employment cer- 
tificate duly issued shall be conclusive evidence of the age of the minor for whom 
issued in any proceeding involving the employment of the minor under the child 
labor or workmen’s compensation law or any other labor law of the State, as 
to any act occurring subsequent to its issuance. (1937, c. 317, s. 13.) 


§ 110-14. Regular and vacation employment certificates.—Employ- 
ment certificates shall be of two kinds, regular certificates permitting employment 
during school hours, and vacation certificates, permitting employment during 
the school vacation and during the school term at such time as the public schools 
are not in session. (1937, c. 317, s. 14.) 


§ 110-15. Duties of employers in regard to employment certificates. 
—Every employer receiving an employment certificate shall, during the period 
of the minor’s employment, keep such certificate on file at the place of employ- 
ment and accessible to any certificate-issuing officer, attendance officer, inspector, 
or other person authorized to enforce this article. The failure of any employer 
to produce for inspection such employment certificate shall be prima facie evi- 
dence of the unlawful employment of the minor. (1937, c. 317, s. 15.) 
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§ 110-16. Certificates of age.—Upon request, it shall be the duty of the 
officer authorized to issue employment certificates to issue to any person between 
the ages of eighteen and twenty-one desiring to enter employment a certificate of 
age upon presentation of the same proof of age as is required for the issuance of 
employment certificates under this article, and such certificate duly issued shall 
be conclusive evidence of the age of the minor for whom issued in any proceed- 
ing involving the employment of the minor under the child labor or workmen’s 
compensation law or any other labor law of the State, as to any act occurring 
subsequent to its issuance. (1937, c. 317, s. 16.) 


§ 110-17. State supervision of the issuance of employment certifi- 
cates.—The State Department of Labor shall prescribe such rules and regulations 
for the issuance of employment certificates and age certificates as will promote 
uniformity and efficiency in the administration of this article. It also shall supply 
to local issuing officers all blank forms to be used in connection with the issuance 
of such certificates. Duplicates of each employment or age certificate shall be 
mailed by the issuing officer to the State Department of Labor within one week 
after issuance. The State Department of Labor may revoke any such certificate 
if in its judgment it was improperly issued or if the minor is illegally employed. 
If the certificate be revoked, the issuing officer and the employer shall be notified 
of such action in writing, and such minor shall not thereafter be employed or per- 
mitted to work until a new certificate has been legally obtained. (1937, c. 317, 
Seely.) 


§ 110-18. Rules and regulations. — The Commissioner of Labor of 
North Carolina shall have the power to make such rules and regulations for en- 
forcing and carrying out the provisions of this article as may be deemed necessary 
by said Commissioner. (1937, c. 317, s. 18.) 


§ 110-19. Inspection and prosecutions.—It shall be the duty of the State 
Department of Labor and of the inspectors and agents of said State Depart- 
ment of Labor to enforce the provisions of this article, to make complaints 
against persons violating its provisions, and to prosecute violations of the same. 
The said State Department of Labor, its inspectors and agents shall have au- 
thority to enter and inspect at any time any place or establishment covered by 
the article, and to have access to employment certificates kept on file by the em- 
ployer and such other records as may aid in the enforcement of this article. 
School attendance officers are likewise empowered to visit and inspect places 
where minors may be employed. 

Any person authorized to enforce this article may require an employer of a 
minor for whom an employment certificate is not on file to either furnish him 
within ten days the evidence required for an employment certificate showing that 
the minor is at least eighteen years of age, or to cease to employ or permit or 
allow such minor to work. (1937, c. 317, s. 19.) 


§ 110-20. Penalties.—Whoever employs or permits or allows any minor 
to be employed or to work in violation of this article, or of any order or ruling 
issued under the provisions of this article, or obstructs the State Department of 
Labor, its officers or agents, or any other persons authorized to inspect places of 
employment under this article, and whoever having under his control or custody 
any minor, permits or allows him to be employed or to work in violation of this 
article, shall be guilty of a misdemeanor, and upon conviction shall be punished 
by a fine of not less than five dollars ($5.00) nor more than fifty dollars ($50.00), 
or imprisonment for not more than thirty days, or both such fine and imprison- 
ment. Each day during which any violation of this article continues after notice 
from the State Department of Labor to the proprietor, manager, or other officer 
of the partnership, firm or corporation, shall constitute a separate and distinct 
offense, and the employment of any minor in violation of the article shall, with 
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respect to each minor so employed, constitute a separate and distinct offense. 
The penalties specified in this article may be recovered by the State in an ac- 
tion for debt brought before any court of competent jurisdiction, or through 
criminal proceedings, as may be deemed proper. (1937, c. 317, s. 20.) 


ARTICLE 2. 
Juvenile Courts. 


§ 110-21. Exclusive original jurisdiction over children.—The superior 
courts shall have exclusive original jurisdiction of any case of a child less than 
sixteen years of age residing in or being at the time within their respective 
districts : 

(1) Who is delinquent or who violates any municipal or State law or ordi- 
nance or who is truant, unruly, wayward, or misdirected, or who is 
disobedient to parents or beyond their control, or who is in danger 
of becoming so; or 

(2) Who is neglected, or who engages in any occupation, calling, or exhibi- 
tion, or is found in any place where a child is forbidden by law to 
be and for permitting which an adult may be punished by law, or 
who is in such condition or surroundings or is under such improper 
or insufficient guardianship or control as to endanger the morals, 
health, or general welfare of such child; or 

(3) Who is dependent upon public support or who is destitute, homeless, 
or abandoned, or whose custody is subject to controversy. 

When jurisdiction has been obtained in the case of any child, unless a court 
order shall be issued to the contrary, or unless the child be committed to an in- 
stitution supported and controlled by the State, it shall continue for the pur- 
poses of this article during the minority of the child. The duty shall be constant 
upon the court to give each child subject to its jurisdiction such oversight and 
control in the premises as will conduce to the welfare of such child and to the 
best interest of the State. (1919, c. 97, s. 1; C. S., s. 5039.) 


Cross Reference.—As to domestic rela- 
tions court, see § 7-101 et seq. 

Editor’s Note. — The Apprentice Law, 
Revisal, ch. 4, and the Juvenile Delinquent 
Law, Public Laws 1915, ch. 222, and all 
other laws inconsistent with this act are 
repealed and substituted by this article. 

Constitutionality—This article is held 
to be a constitutional and valid enactment. 
State v. Burnett, 179 N. C. 735, 102 S. E. 
711 (1920); In’ re ,Coston, 187° N.C. 509, 
122 S. E. 183 (1924). 

The statute creating juvenile courts in 
the several counties of this State is valid, 
and the statute confers jurisdiction on the 
courts to place children under its jurisdic- 
tion in public and private institutions in 
proper instances. Winner v. Brice, 212 N. 
C. 294, 193 S. E. 400 (1937). 

Purpose.—This section does not deal 
with delinquent children as criminals, but 
as wards of the State, and undertakes to 
give the control and environment that 
may lead to their reformation and enable 
them to become law-abiding and useful 
citizens, and a support and not a hinder- 
ance to the Commonwealth and the objec- 
tion that the statute ignores or unlawfully 


withholds the right to a trial by jury can- 
not be sustained. State v. Burnett, 179 N. 
Cy iso; LOteo. be ail C920): 

Juvenile courts were created and organ- 
ized for the purpose of administering this 
law, and for the original hearing and de- 
termination of matters and causes within 
its scope, and as such were empowered 
to “make such orders and decrees therein 
as the right and justice of the case may 
require,” with right of appeal. In re Pre- 
vatt, 223. NN. C." 833, 28 S2)R (ed) 564 
(1944). 

This section imposes upon the court the 
constant duty to give to each child subject 
to its jurisdiction such oversight and con- 
trol in the premises as will conduce to the 
welfare of such child and to the best inter- 
est of the State. In re Morris, 224 N. C. 
487, 31 S. E. (2d) 539 (1944); In re Bla- 
lock, 233 N. C. 493, 64 S. E. (2d) 848, 25 
A. L. R. (2d) 181 (1951). 

This article primarily conferred upon 
juvenile courts the power to initiate and 
examine and pass upon Cases coming un- 
der its provisions. These powers are both 
judicial and administrative, and when, 
having acquired jurisdiction, a juvenile 
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court has investigated the case and deter- 
mined and adjudged that the child comes 
within the provisions of the law and shall 
be controlled and dealt with as a ward of 
the State, this being in the exercise of the 
judicial powers in the premises, fixes the 
status of the child, and the condition con- 
tinues until the child is of age, unless and 
until such adjudication is modified or re- 
versed by a further judgment of the court 
itself or by the superior court judge hear- 
ing the cause on appeal as the article pro- 
vides. In re Blalock, 233 N. C. 493, 64 S. 
E. (2d) 848, 25 A. L. R. (2d) 818 (1951). 

Sections Interdependent. — The Child’s 
Welfare Act, Public Laws of 1919, ch. 97, 
and this and the following sections there- 
of, establishing the juvenile courts, were 
enacted as a whole, and the sections are 
interrelated and interdependent, and the 
intent thereof is so to be interpreted. 
State v. Ferguson, 191 N. C. 668, 132 S. E. 
644 (1926). 

Section Not Inconsistent with section 
17-39.— Original jurisdiction to adjudge a 
child delinquent or neglected having been 
conferred on the juvenile court by this 
section, nevertheless this statute does not 
repeal § 17-39, and is not inconsistent 
therewith. No limitation is placed by this 
statute upon the jurisdiction previously 
conferred upon the superior court by that 
section to issue writs of habeas corpus 
and to hear and determine the custody of 
children of parents separated but not di- 
vorced. In re Prevatt, 223 N. C. 833, 28 
S. E. (2d) 564 (1944). 

Not Amendment to Adoption Law. — 
The Juvenile Court Act was in no respect 
an amendment to the former Adoption 
Law, and did not affect the procedure 
therein prescribed for the adoption of 
minors. Ward v. Howard, 217 N. C. Ail ye 
S. E. (2d) 625 (1940). 

Criminal Jurisdiction. — The juvenile 
court, as a separate part of the superior 
court, is given by this section, among 
other things, the sole power to investigate 
charges of misdemeanors, and of felonies 
with punishment not exceeding a ten-year 
imprisonment, made against children be- 
tween the ages of fourteen and sixteen 
years at the time of the offense committed, 
and excludes the jurisdiction of the justice 
of the peace to bind them over to the su- 
perior court in such instances. State v. 
Coble, 191 N. C. 554, 107 S. E. 132 (1926). 

By this section and the following sec- 
tions of this article in case of children un- 
der the age of sixteen years charged with 
being delinquent by reason of the violation 
of the criminal laws of the State, it is pro- 
vided and intended to be provided in ef- 
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fect: (a) That children under fourteen 
years of age are no longer indictable as 
criminals, but must be dealt with as wards 
of the State, to be cared for, controlled 
and disciplined with a view to their refor- 
mation. (b) That in case of children be- 
tween fourteen and sixteen years of age, 
and as to felonies, whenever the punish- 
ment cannot exceed ten years, they may if 
the instance requires it, be bound over to 
the superior court to be prosecuted under 
the criminal law appertaining to the 
charge. (c) That in case of children from 
fourteen to sixteen years of age as to fel- 
onies, whenever the punishment is ten 
years and over they are amenable to pros- 
ecution for crime as in case of adults. 
State v. Burnett, 179 N. C. 735, 102 S. E. 


711 (1920). 
Assault with Deadly Weapon.—The ju- 
venile court has exclusive jurisdiction 


over investigation of a charge of an assault 
with a deadly weapon, inflicting a serious 
injury, made by a child within sixteen 
years of age, and where a justice of the 
peace has assumed jurisdiction and bound 
the defendant over to the superior court, 
the case will, on motion, be removed to 
the juvenile court, to be proceeded with 
as the statute directs, though at the latter 
date the offender’s age may be more than 
sixteen years. State v. Coble, 181 N. C. 
554, 107 S. E. 132 (1921). 

Willful Neglect of or Refusal to Sup- 
port Illegitimate Child—Where defendant 
is over sixteen years of age during the 
time he is charged with willfully neglect- 
ing or refusing to support his illegitimate 
child, the superior court and not the juve- 
nile court has jurisdiction, notwithstand- 
ing that conception of the child occurred 
prior to defendant’s sixteenth birthday. 
State v. Bowser, 230 N. C. 330, 53 S. E. 
(2d) 282 (1949). 

Duration of Jurisdiction. — Where the 
jurisdiction of the juvenile court has once 
attached it remains during the minority of 
the youthful offender, for the purpose of 
his correction and reformation. State v. 
Coble, 181 N. C. 554, 107 S. E. 132 (1921); 
In re Coston, 187 N. C. 509, 122 S. E. 183 
(1924). 

Jurisdiction to determine the right of 
custody of an infant as between persons 
with whom the infant had been placed 
with a view to adoption and welfare offi- 
cers seeking to place the infant with his 
family, is within the exclusive jurisdiction 
of the juvenile court. In re Thompson, 
228 N. C. 74, 44 S. E. (2d) 475 (1947). 

This section gives exclusive original ju- 
risdiction to the superior court where the 
custody of a child less than sixteen years 
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of age is in question and establishes the 
juvenile courts as separate, though not 
necessarily independent, part of the su- 
perior courts for the administration of the 
act, and makes the clerks of the superior 
courts judges of the juvenile courts. In re 
Hamilton, 182 N. C. 44, 108 S. E. 385 
(1921). 

Exceptions to Jurisdiction in Cases In- 
volving Custody of Child.—The juvenile 
branch of the superior court has exclusive 
original jurisdiction in all cases wherein 
the custody of an infant under sixteen 
years of age is the subject of the contro- 
versy except (1) in cases between undi- 
vorced parents living in a state of separa- 
tion, § 17-39, or (2) where there is an ac- 
tion for divorce, in which a complaint has 
been filed, pending in this State, § 50-13, 
or (3) where the parents have been di- 
vorced by decree of a court of a state 
other than North Carolina, § 50-13. 
Phipps v. Vannoy, 229 N. C. 629, 50 S. E. 
(2d) 906 (1948). See In re Melton, 237 
N. C. 386, 74 S. E. (2d) 926 (1953). And 
see the 1949 amendment to § 50-13 which 
was intended to give the superior court 
jurisdiction in all cases where one of the 
parents is seeking custody. 27 N. C. Law 
Rey. 452. 

Under the 1949 amendment to § 50-13 
either parent may institute a special pro- 
ceeding to obtain custody of his or her 
child in cases not theretofore provided for 
by § 50-13 or § 17-39 and this amendment 
authorizes a special proceeding by the 
mother of an illegitimate child to obtain 
its custody from her aunt, with whom she 
had entrusted the child, and thus restricts 
the jurisdiction of the juvenile court in 
such instances. In re Cranford, 231 N. C. 
91, 56 S. E. (2d) 35 (1949). 

“Controversy” Respecting Custody of 
Child—In a proceeding by a father to ob- 
tain custody of his child from the parents 
of his deceased wife. it was contended that 
the father, being a fit and suitable person, 
had sole right to the custody of his child 
as a matter of law, and that therefore a 
“controversy” respecting the child’s cus- 
tody, such as would confer jurisdiction 
upon the juvenile court under subdivision 
(3) of this section, could not arise in the 
absence of proof of abandonment or other 
special fact. It was held that this conten- 
tion was untenable, since the question was 
one of jurisdiction and not of the father’s 
right to custody, and since the contention 
was perforce made in the midst of a “con- 
troversy.” Phipps v. Vannoy, 229 N. C. 
629, 50 S. E. (2d) 906 (1948). See the 1949 
amendment to § 50-13. 

Controversy between Father and Parents 
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of Deceased Wife.—Under subdivision (3) 
of this section the juvenile branch of the 
supreme court has exclusive jurisdiction of 
a proceeding by a father to obtain custody 
of his child from the parents of his de- 
ceased wife, notwithstanding that the cus- 
tody of the child was awarded to the wife 
in a divorce action pursuant to the pro- 
visions of § 50-13. Phipps v. Vannoy, 229 
N. C. 629, 50 S. E. (2d) 906 (1948). The 
1949 amendment to § 50-13 was intended 
to overrule this case and give the superior 
court jurisdiction in all cases where one of 
the parents is seeking custody. 27 N. C. 
Law Rev. 452. 

Allegations Showing Jurisdiction —Alle- 
gations of a petition, admitted by demur- 
rer, that the children in question were each 
under sixteen years of age, resided in the 
county and were subject to such condi- 
tions and improper guardianship and con- 
trol as to endanger their morals, health, 
and welfare, and that petitioner was enti- 
tled to their custody as their guardian un- 
der a deed executed by their father, for the 
purpose of placing them in a private in- 
stitution in accordance with the wishes of 
their father, are sufficient to show exclu- 
sive original jurisdiction of the children, 
for the purposes of the statute, in the ju- 
venile court of the county. Winner v. 
Brice, 212 N. C. 294, 193 S. E. 400 (1937). 

Voluntary Surrender of Custody to Ju- 
venile Court—Where the mother of minor 
children, for the purpose of having their 
custody given to their paternal grand- 
mother, the father being dead, voluntarily 
came before the juvenile court and signed 
a paper turning over the custody of her 
children to such court, the court obtained 
jurisdiction during such time as the cus- 
tody and control of the children is neces- 
sary, notwithstanding the absence of the 
statutory requirements in cases where the 
juvenile court proceeds directly, and the 
mother might not thereafter attack on the 
ground of want of jurisdiction a subse- 
quent order of the juvenile court taking’ 
the custody away from the grandmother 
for change of condition and placing the 
children in the custody of an institution. 
In re Bumgarner, 228 N. C. 639, 46 S. E. 
(2d) 833 (1948). 

A court awarding exclusive custody of 
a minor assumes the obligation to see that 
its confidence is not abused, and the court 
is justified in proceeding to that end with 
an inquiry ex mero motu or at the instance 
of an interested party. In re Morris’ Cus- 
tody, 225 N. C. 48, 33 S. E. (2d) 243 
(1945). 

Where the father of a minor child brings 
a writ of habeas corpus in the superior 
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court for the custody of the child, the re- 
spondent being the maternal grandmother 
of the child in whose care the child was 
left by its mother, the superior court has 
original jurisdiction, and the respondent’s 
motion to transfer the hearing from the 
superior court to the juvenile court is 
properly overruled. In re Ten Hoopen, 
202 N. C. 223, 162 S. E. 619 (1932). 
Modification of Foreign Divorce Decree 
Awarding Custody of Children—Where a 
Virginia divorce decree awarding custody 
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of children was subject to modification 
when changing conditions so required, the 
superior court of the county where the 
children resided had authority to examine 
the conditions then existing and, with the 
welfare of the children as its guide, de- 
termine the present right to custody. Clee- 
land v. Cleeland, 249 N. C. 16, 105 S. E. 
(2d) 114 (1958). 

Applied in McEachern vy. McEachern, 
210 N. C. 98, 185 S. E. 684 (1936). 


§ 110-21.1. Jurisdiction of juvenile courts over violations of motor 
vehicle laws.—All jurisdiction heretofore vested in the superior courts by the 
provisions of G. S. 20-218.1 is hereby vested in the juvenile courts of the 
State of North Carolina. (1949, c. 163, s. 2.) 


Editor’s Note—Former § 20-218.1 refer- 
red to in the above section provided: “No 
juvenile court or domestic relations court 


of this State shall have jurisdiction over 


any offense involving violation of any of 


vehicles on the highways of this State 
when such offense has been committed by 
a person over fifteen years of age. Any 
such offense shall be within the jurisdiction 
of the court or courts which would have 


jurisdiction if the offender were over six- 
teen years of age.” 


the motor vehicle laws or of any of the 
laws relating to the operation of motor 


§ 110-22. Juvenile courts created; part of superior court; joint 
county and city courts.—There shall be established in each county of the 
State a separate part of the superior court of the district for the hearing of cases 
coming within the provisions of this article. Such part of the superior court shall 
be called the juvenile court of county. 

The clerk of the superior court of each county in the State shall serve ex officio 
as judge of the juvenile court in the hearing of cases coming within the provi- 
sions of this article, in which cases the child or children concerned therein reside 
in or are at the time within such county: Provided, that with the consent in 
writing or upon the request in writing of the clerk of the superior court of any 
county in the State, the board of county commissioners of such county shall have 
the right in its discretion at any time to appoint some other competent and quali- 
fied individual to serve as judge of the juvenile court in lieu of the clerk of the 
superior court. The judge so appointed shall serve for a term to run concurrent 
with the term of the clerk of the superior court, or the remainder of such term, 
and the county shall pay said judge such sum as the county commissioners of 
said county shall deem just and proper. Proceedings in such cases may be initi- 
ated before such judge, and in hearing such cases such judge shall comply with 
all the requirements and conform to the procedure provided in this article: 
Provided, the board of commissioners of any county shall have the right in their 
discretion to co-operate with the governing body of such city in the election of 
a judge of a juvenile court provided for in § 110-44, which judge when so elected 
shall perform all the duties, and possess all the powers and jurisdiction conferred 
by this article upon the clerk of the superior court, as well as that conferred up- 
on the judge of the juvenile court of such cities by this article; such judge to 
be so elected by the joint action of the governing bodies of such city and county 
shall hold office for the term of one year, and until his successor shall be duly 
elected, and the county availing itself of the provisions of this section shall pay 
said judge for services rendered the county (outside of city) such sum as the 
county commissioners of said county shall deem just and proper. (1919, c. 97, 
s. 2; C.S., s. 5040; Ex. Sess. 1920, c. 85; 1945, c. 186, s. 2: 1955 1043°"s. 
P1957 c, 359.) 

Local Modification. — Buncombe: 1935, 
c. 220; 1941, c. 208, s. 3; Durham: 1945, 


317 


‘8; 0) 0. 0) 10) je) 0 e) 6 


c. 503; Forsyth: 1935, c. 385; 1941, c. 110; 
Mecklenburg: 1937, c. 251. 


§ 110-22.1 


Editor’s Note——Prior to the 1945 amend- 
ment the proviso to the second sentence 
of the second paragraph applied only to 
counties whose county seat contained 
twenty-five thousand inhabitants or more. 
For comment on the amendment, see 23 N. 
CA Law iRév 1846. 

The 1955 amendment rewrote the first 
sentence of the second paragraph and 
added the second sentence. Section 3% of 
the 1955 act, which also amended § 110-23, 
provides that the act shall not apply to 
the following counties: Brunswick, Bun- 
combe, Burke, Caswell, Catawba, Davie, 


§ 110-22.1. Validation of acts 
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Forsyth, Franklin, Graham, Guilford, Hali- 
fax, Haywood, Jones, Lenoir, Macon, 
Madison, McDowell, Nash, Onslow, Per- 
son, Pitt, Randolph, Transylvania, Vance, 
Warren and Watauga. 

The 1957 amendment rewrote the first 
two sentences of the second paragraph of 
this section. And Session Laws 1957, cc. 
363 and 454 provided that Henderson and 
Robeson, respectively, be inserted in the 
list of counties set out in the preceding 
paragraph of this note. 

Cited in State v. Bowser, 230 N. C. 330, 
53 S. E. (2d) 282 (1949). 


of superior court clerk serving as 


judge of county juvenile court.—All of the acts and judgments of the several 
clerks of the superior court of the State while serving as judge of the juvenile 
court of their counties since the 18th day of May, 1955, are hereby in all respects 


ratified, confirmed and validated. (1957, c. 1042.) 


§ 110-23. Definitions of terms.—(a) The term “adult” shall mean any 


person sixteen years of age or over. 


(b) The term “child” shall mean any minor less than sixteen years of age. 

(c) The term “court” when used in this article without modification shall 
refer to the juvenile courts to be established as herein provided. 

(d) The term “judge” when used in this article shall refer to the clerk of the 
superior court acting as judge of the juvenile court, or to the other appointed 
judge, or to the judge of the joint city and county juvenile court elected as. 


provided in § 110-22. (1919, c. 97, s. 3; 


Editor’s Note. — The 1955 amendment 
inserted in subsection (d) the words “or 
to the other appointed judge.” As to coun- 
ties to which the amendatory act does not 
apply, see note to § 110-22. 

The Term “Court.”—While the act con- 
fers general jurisdiction upon the superior 
court, it will be understood that the term 
“court” when used in this statute without 
modification refers to the juvenile court 
which is therein created as a separate but 
not independent part of the superior court. 
In re Prevatt, 223 N. C. 833, 28 S. E. (2d) 
564 (1944). 

The Word “Child.”—The provision of § 
3, ch. 97, Public Laws 1919, that the mean- 
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ing of the word “child” shall be one “less 
than eighteen years of age,” and the term 
“adult” shall mean any person eighteen 
years old or over, intended, from the inter- 
pretation of the entire chapter, that to 
come within the provision of the act the 
child should be a minor under the age of 
sixteen years. The discrepancy was cured 
by the enactment of this section in its 
present form in the Consolidated Statutes. 
of 1919. State v. Coble, 181 N. C. 554, 107 
S. Ey 1321921). 

Cited in In re McGraw, 228 N. C. 46, 44 
S. E. (2d) 349 (1947); In re Blalock, 233. 
N. GC. 493;°64 S:) EB. (2d)"848) 25 AVL R: 
(2d) 818 (1951). 


§ 110-24. Sessions of court; records; general provisions.—Sessions. 
of the court shall be held at such times and in such places within the county 
as the judge shall from time to time determine. In the hearing of any case com- 
ing within the provisions of this article the general public may be excluded and 
only such persons admitted thereto as have a direct interest in the case. Ses- 
sions of the court shall not be held in conjunction with any other business of 
the superior court, and children’s cases shall not be heard at the same time as 
those against adults. 

The court shall maintain a full and complete record of all cases brought be- 
fore it, to be known as the juvenile record. All records may be withheld from 
indiscriminate public inspection in the discretion of the judge of the court, but 
such record shall be open to inspection by the parents, guardians, or other 
authorized representatives of the child concerned. No adjudication under the 
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provisions of this article shall operate as a disqualification of any child for any 
public office, and no child shall be denominated a criminal by reason of such 
adjudication, nor shall such adjudication be denominated a conviction. 

This article shall be construed liberally and as remedial in character, The 
powers hereby conferred are intended to be general and for the purpose of ef- 
fecting the beneficial purposes herein set forth. It is the intention of this article 
that in all proceedings under its provisions the court shall proceed upon the 
theory that a child under its jurisdiction is the ward of the State and is subject 
to the discipline and entitled to the protection which the court should give such 
child under the circumstances disclosed in the case. CEOS Ona eS) 
s. 5042.) 

Quoted in part in In re Blalock, 233 N. 

C. 493, 64 S. E. (2d) 848, 25 A. L. R. (2d) 
818 (1951). 


§ 110-25. Petition to bring child before court.—Any person having 
knowledge or information that a child is within the provisions of this article 
and subject to the jurisdiction of the court, may file with the court a petition 
verified by affidavit, stating the alleged facts which bring such child within such 
provisions. The petition shall set forth the name and residence of the child and 
of the parents, or the name and residence of the person having the guardian- 
ship, custody, or supervision of such child, if the same be known or ascertained 
by the petitioner, or the petition shall state that they are unknown, if that be 
the, fact. (1919, crO7vs. 5° C.Si,.s, 5043,) 

Where the record does not disclose that the proceeding was instituted at his in- 
a petition to the juvenile court was orig- Stance, and he was personally present at 
inally filed by appellant, as provided in the hearing. In re Prevatt, 223 N. C. 833, 
this section, he may not be heard to com- 28 S.. E. (2d) 564 (1944). 
plain of irregularity in this respect, since 


§ 110-26. Issuance of summons; traveling expenses allowed.—Upon 
the filing of the petition or upon the taking of a child into custody, the court 
may forthwith, or after an investigation by a probation officer or other person, 
cause to be issued a summons signed by the judge or the clerk of the court di- 
rected to the child, unless such child has been taken into custody, and to the 
parent, or, in case there is no parent, to the person having the guardianship, 
custody, or supervision of the child, or the person with whom the child may 
be, requiring them to appear with the child at the place and time stated in the 
summons to show cause why the child should not be dealt with according to 
the provisions of this article. 

The judge may in his discretion authorize the payment of necessary traveling 
expenses incurred by any witness or person summoned or otherwise required 
to appear at the hearing of any case coming within the provisions of this article. 
Such expenses shall be a charge upon the county in which the petition is filed. 
BI9ID $0075.58. 63 C. S.,' si. 504491030" & 50.) 

Editor’s Note. — The 1939 amendment “when approved by the judge of the 
struck out of the last sentence the words superior court.” 


§ 110-27. Custody of child may be immediate; release; bail.—If it ap- 
pears from the petition that the child is embraced within subdivision one of 
the first section of this article, or is in such condition or surroundings that the 
welfare of the child requires that its custody be immediately assumed, the court 
may endorse or cause to be endorsed upon the summons a direction that the 
officer serving the same shall at once take such child into his custody. 

In the case of any child who has been taken into custody or pending the final 
disposition of any case, the child may be released in the custody of a parent or 
other person having charge of the child or in the custody of a probation officer or 
other person appointed by the court, to be brought before the court at the time 
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designated. Any child embraced in this article may be admitted to bail as pro- 
vided by law. When not released as herein provided, such child, pending the 
hearing of the case, shall be detained in such place of detention as hereinafter 
provided for.) (1919) 6.978.272; (Ga outen 2045;) 


§ 110-28. Service of summons.—Service of summons shall be made per- 
sonally by reading to and leaving with the person summoned a true copy there- 
of: Provided, that if the court is satisfied that reasonable but unsuccessful effort 
has been made to serve the summons personally upon any of the parties named 
therein, or if it shall appear to the satisfaction of the court that it is impractica- 
ble to serve a summons personally upon any of them, the court may make an or- 
der providing for service of the summons by registered mail or by publication or 
otherwise in such manner as the judge shall determine. It shall be sufficient to 
confer jurisdiction if service is effected at any time before the time fixed in the 
summons for the return thereof; but the court, if requested by the child or a 
parent, or, in case there is no parent, by the person having the guardianship, 
custody or supervision of the child, shall not proceed with the hearing earlier 
than three days after the service. Failure to serve a summons upon any per- 
son other than said child shall not impair the jurisdiction of the court to proceed 
in cases arising under subdivision one of the first section of this article, pro- 
vided that for good cause shown the court shall have made an order dispensing 
with such service. 

If the person summoned as herein provided shall fail without reasonable cause 
to appear and abide the order of the court or bring the child, he may be pro- 
ceeded against as for contempt of court. In case the summons cannot be served 
or the party served fails to obey the same, and in any case when it shall be made 
to appear to the court that such summons will be ineffectual, or that the welfare 
of the child requires that he shall be brought forthwith into the custody of the 
court, a warrant may be issued on the order of the court either against the 
parent or guardian or other person having custody of the child or with whom the 
child may be, or against the child himself. 

The sheriff or other lawful officer of the county in which the action is taken 
shall serve all papers as directed by the court, but the papers may be served by 
ane person delegated by the court for that purpose. (1919, c. 97, s. 8; C. S., 
s. 5046.) 


When Summons to Parents Unneces- 
sary— Where the juvenile court has ex- 
amined into the condition of a child and 
has adjudged that the child is of wander- 
ing or dissolute parents, and living with 
its poor and dependent grandparents, who 
had acquiesced in the investigation and its 
results, it is unnecessary to the valid ad- 


State and taking its custody accordingly, 
that the parents should have been notified 
to be present at the investigation, though 
such course is to be commended when the 
child is living with its parents or under 
their control, or they are living at the time 
within the jurisdiction of the court. In re 
Coston, 187 N. C. 509, 122 S. E. 183 (1924). 


judication fixing the child as a ward of the 


§ 110-29. Hearing; disposition of child.—Upon the return of the sum- 
mons or other process or after any child has been taken into custody, at the 
time set for the hearing, the court shall proceed to hear and determine the case 
in a summary manner. The court may adjourn the hearing from time to time 
and inquire into the habits, surroundings, condition and tendencies of the child 
so as to enable the court to render such order or judgment as shall best con- 
serve the welfare of the child and carry out the objects of this article. In all 
cases the nature of the proceedings shall be explained to the child and to the 
parents or the guardian or person having the custody or the supervision of the 
child. At any stage of the case the court may, in its discretion, appoint any 
suitable person to be the guardian ad litem of the child for the purposes of the 
proceeding. 

The court, if satisfied that the child is in need of the care, protection or dis- 
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cipline of the State, may so adjudicate, and may find the child to be delinquent, 
neglected, or in need of more suitable guardianship. Thereupon the court may: 
(1) Place the child on probation subject to the conditions provided herein- 


after; or 


(2) Commit the child to the custody of a relative or other fit person of 
good moral character, subject, in the discretion of the court, to the 
supervision of a probation officer and the further orders of the 


court; or 


(3) Commit the child to the custody of the State Board of Welfare, to be 
placed by such Board in a suitable institution, society or association 
as described in subdivision (4) of this section, or in a suitable family 
home and supervised therein; or 

(4) Commit the child to a suitable institution maintained by the State or 
any subdivision thereof, or to any suitable private institution, society 
or association incorporated under the laws of the State and approved 
by the State Board of Public Welfare authorized to care for children, 
or to place them in suitable family homes; or 

(5) Render such further judgment or make such further order of commit- 
ment as the court may be authorized by law to make in any given 


case. 


(6) If a child of fourteen years of age be charged with a felony for which 
the punishment as now fixed by law cannot be more than ten years 
in prison his case shall be investigated by the probation officer and 
the judge of the juvenile court as provided for in this article, unless 
it appears to the judge of the juvenile court that the case should be 
brought to the attention of the judge of the superior court, in which 
case the child shall be held in custody or bound to the next term of 
the superior court as now provided by law. (1919, c. 97, s. 9; C. S., 
Se UE ete Cer Oy Cs OU ss TS} 


Cross Reference. — As to authority to 
commit offenders to reformatory, see § 
134-10. 

Editor’s Note. — The 1929 amendment 
inserted in subdivision (3) the words “in a 
suitable institution, society or association 
as described in subdivision (4) of this sec- 
tion”. 

The 1957 amendment substituted “State 
Board of Public Welfare” for “State Board 
of Charities and Public Welfare” in subdi- 
visions (3) and (4). 

Jurisdiction in Felonies.—In reference to 
the disposition of children charged as de- 
linquents by reason of having violated a 
State or municipal law, and that alone, it 
is provided in § 110-29 that a child of 14 
years, charged with a felony in which the 
punishment, as now fixed by law, cannot 
exceed 10 years, the judge of the juvenile 
court may, if the case be of a nature to re- 
quire it, bind such child over to the next 
term of the superior court, it being the 
clear and necessary inference that, as to 
children of 14 years and upward, and in 
case of felonies when the punishment may 
exceed 10 years, the juvenile department of 
the superior court is without jurisdiction of 
the offense. As to children of 14 years and 
over, and in case of felonies in which the 
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punishment may be more than 10 years, 
they shall, in all instances, be subject to 
prosecution for crime as in case of adults. 
State v. Burnett, 179 N. C. 735, 102 S. E. 
711 (1920). 

Legislation Justified. — The legislature 
has no unlimited and arbitrary power over 
minors in respect to detaining them in re- 
formatories, and enactments relating there- 
to are justified only upon the idea that the 
child is without parental care, and that his 
environments are such that he may reach 
manhood without restraint or training un- 
der corrupting influences, unless the State, 
as parens patriae, performs the duty which 
devolves primarily upon the parent. In re 
Watson, 157 N. C. 340, 72 S. E. 1049 
(1911). 

The juvenile court has no power to place 
a child anywhere for adoption, and when it 
ordered a child committed to an asylum 
upon its finding that the child was a neg- 
lected child, the further provision of the 
order that the asylum should have power 
to place the child in a home for adoption 
is void. Ward v. Howard, 217 N. C. 201, 
7S. E. (2d) 625 (1940). 

Trial by Jury.—The constitutional right 
of trial by jury does not extend to an 
investigation into the status and needs of 
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a child upon the question as to whether he 
should be sent to a reformatory for his 
own good as well as the good of the 
community in the interest of good citizen- 
ship, nor does the restraint therein put up- 
on the child amount to a deprivation of 
his liberty without due process of law, nor 
is it a punishment for crime. In re Wat- 
and detained in a reformatory under order 
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Habeas Corpus.—When a child is placed 
of court, without notice to the parent or 
giving him an opportunity to be heard, the 
parent may have the legality of the deten- 
tion inquired into upon his petition for a 
writ of habeas corpus. In re Watson, 157 
N: (C2340) 7224S 42B 1040 N1914): 

Applied in Winner v. Brice, 212 N. C. 
294, 193 S. E. 400 (1937). 


son, 157 N. C. 340, 72 S. E. 1049 (1911). 


§ 110-30. Child to be kept apart from adult criminals; detention 
homes.—No child coming within the provisions of this article shall be placed 
in any penal institution, jail, lockup, or other place where such child can come 
in contact at any time or in any manner with any adult convicted of crime and 
committed or under arrest and charged with crime. Provisions shall be made 
for the temporary detention of such children in a detention home to be con- 
ducted as an agency of the court for the purposes of this article, or the judge 
may arrange for the boarding of such children temporarily in a private home 
or homes in the custody of some fit person or persons subject to the supervi- 
sion of the court, or the judge may arrange with any incorporated institution, 
society or association maintaining a suitable place of detention for children for 
the use thereof as a temporary detention home. 

In case a detention home is established as an agency of the court it shall be 
furnished and carried on as far as possible as a family home in charge of a super- 
intendent or matron who shall reside therein. The judge of the juvenile court 
may, with the approval of the State Board of Public Welfare, appoint a matron 
or superintendent or both and other necessary employees for such home in the 
same manner as probation officers are appointed under this article, their salaries 
to be fixed and paid in the same manner as the salaries of probation officers. The 
necessary expense incurred in maintaining such detention home shall be a public 
charge. 

In case the judge shall arrange for the boarding of children temporarily de- 
tained in private homes, a reasonable sum for the board of such children while 
temporarily detained in such homes shall be paid by the county in which such 
child shall reside or may be found. 

In case the judge shall arrange with any incorporated institution, society or 
association, for the use of a detention home maintained by such institution, society 
or association, he shall enter an order which shall be effectual for that purpose 
and a reasonable sum shall be appropriated by the county commissioners for the 
compensation of such institution, society or association for the care of children 
residing or found within the county who may be detained therein. (1919, c. 97, 
Saal OF Ces Uae TOO ZC Os ala) 

Editor’s Note. — The 1957 amendment 
substituted “State Board of Public Wel- 


fare” for “State Board of Charities and 
Public Welfare’ in the second paragraph. 


§ 110-31. Probation officers; appointment and discharge; compen- 
sation. — The judge of the juvenile court in each county shall appoint one or 
more suitable persons as probation officers who shall serve under his direction. 
The appointment of such probation officers shall be approved by the State Board 
of Public Welfare. 

The county superintendent of public welfare shall be the chief probation officer 
of every juvenile court in his county and shall have supervision over the work 
of any additional probation officer which may be appointed. 

The judge appointing any probation officer may discharge such officer for cause 
after serving such officer with a written notice, but no probation officer shall be 
discharged without the approval of the State Board of Public Welfare. 

The judge appointing any probation officer may in his discretion determine that 
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a suitable salary be paid and may, with the approval of the judge of the superior 
court, fix the amount thereof. Such salary so determined and so approved shall 
be paid by the board of county commissioners; but no person shall be paid a 
salary as probation officer without a certificate of qualification from the State 
Board of Public Welfare. 

The State Board of Public Welfare shall establish rules and regulations pur- 
suant to which appointments under this article shall be made, to the end that 
such appointments shall be based upon merit only. 

The appointment of a probation officer shall be in writing and one copy of 
the order of appointment shall be delivered to the officer so appointed and an- 
other filed in the office of the State Board of Public Welfare. (1919, c. 97, s. 
11; C.S., s. 5049; 1957, c. 100, s. 1.) 

Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare.” 


§ 110-31.1. Probation officers as members of county welfare staffs. 
—(a) By written agreement between the judge of the juvenile court and the 
county superintendent of public welfare, all probation officers of the juvenile 
court may be regular employees of the county department of public welfare, at- 
tached to the staff of the department and responsible directly to the county su- 
perintendent of public welfare as chief probation officer of the county. Upon the 
election or appointment of a judge of the juvenile court who is not a party to 
any agreement heretofore entered into under this section, a new agreement may 
be entered into as provided herein. 

(b) When such agreement shall have been entered into, probation officers 
shall be employed and compensated in the same manner as all other employees 


of the county department of public welfare are employed and compensated. 
(1947, c. 94.) 


§ 110-32. Probation; conditions; revocation.—When the court places 
any child or adult on probation as provided in this article it shall determine the 
conditions of probation, which may be modified by the court at any time. A 
child shall remain on probation for such period as the court shali determine 
during the minority of such child. An adult shall remain on probation for such 
period as the court shall determine, not to exceed five years. The conditions of 
probation shall be such as the court shall prescribe, and may include among other 
conditions any or several of the following: That the probationer shall indulge 
in no unlawful or injurious habits; shall avoid places or persons of disreputable 
or harmful character; shall report to the probation officer as directed by the 
court or probation officers; shall permit the probation officer to visit him in a 
reasonable manner at his place of abode or elsewhere; shall answer any reason- 
able inquiries on the part of the probation officer concerning his conduct or con- 
dition; shall, if a child of compulsory school age, attend school regularly ; shall, 
if an adult or a child who does not attend school, work faithfully at suitable em- 
ployment; shall remain or reside within a specified place or locality; shall pay a 
fine in one or several sums; shall make restitution or reparation to the aggrieved 
parties for actual damages or losses caused by an offense upon such conditions as 
the court shall determine; and shall make payment for the support of any lawful 
dependents as required by the court. 

Any person on probation may at any time be required to appear before the 
court, and in case of his failure to do so when properly notified by the probation 


promoted, the probation may be revoked at any time and the court may make 
such other disposition of the child as it might have made at the time the child 
was placed on probation. An adult on probation who violates any of the con- 
ditions thereof may be arrested upon a warrant issued by the court and the 
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court may impose any penalties which it might have imposed at the time the 
defendant was placed on probation. (1919, c. 97, s. 12; C. 5., s. 5050.) 


§ 110-33. Duties and powers of probation officers.—It shall be the 
duty of a probation officer to make such investigations before, during or after the 
trial or hearing of any case coming before the court as the court shall direct, and 
to report thereon in writing. The probation officer shall take charge of any child 
before or after the trial or hearing when so directed by the court. The proba- 
tion officer shall furnish to each person released on probation under his super- 
vision a written statement of the conditions of probation and shall instruct the 
probationer and other persons responsible for the welfare of the probationer 
regarding same, and shall enforce all the conditions of probation. Such officer 
shall keep informed concerning the conduct and condition of each person on pro- 
bation under his supervision by visiting, requiring of reports, and in other ways, 
and shall report upon the progress of each case under his supervision at least 
monthly to the court. Such officer shall use all suitable methods not inconsistent 
with the conditions imposed by the court to aid and encourage persons on pro- 
bation and to bring about improvement in their conduct and condition. Such 
officer shall keep detailed record of his work. He shall keep accurate and com- 
plete accounts of all moneys collected from persons under his supervision; he 
shall give receipts therefor and shall make at least monthly returns thereof; such 
officer shall make such report to the State Board of Public Welfare as it may 
from time to time require, and shall perform such other duties as the court under 
whose direction such officer is serving shall direct. Every probation officer shall 
have all the powers of a peace officer within the jurisdiction of the court which 
he serves. With the approval or under the direction of the judge of the court 
in which a probation officer is serving, such officer is authorized and empowered 
to act as probation officer over any person on probation transferred to his super- 
vision from any other court and may act as parole officer over any person re- 
leased from a correctional institution when requested to do so by the authorities 
thereof and when authorized so to act by the judge of the court in which such 
probation officer is serving. (1919, c. 97, s. 13; C. S., s. 5051'°1957)*c 100i sts) 

Editor’s Note. — The 1957 amendment fare” for “State Board of Charities and 
substituted “State Board of Public Wel- Public Welfare” in line nineteen. 


§ 110-34. Support of child committed to custodial agency. — When- 
ever any child is committed by the court to the custody of an institution, associa- 
tion, society or person other than its parent or guardian, compensation for the 
care of such child, when approved by the order of the court, shall be a charge 
upon the county, but the court may at the issuance and service of an order to 
show cause on the parent or other person having the duty under the law to 
support such child adjudge that such parent or other person shall pay in such 
manner as the court may direct such sum as will cover in whole or in part the 
support of such child, and willful failure to pay such sum may be punished as a 
contempt of court. (1919, c. 97, s. 14; C. S., s. 5052.) 


§ 110-35. Selection of custodial agency.—In committing any child to 
any institution or other custodial agency other than one supported and con- 
trolled by the State or in placing the child under any guardianship other than 
that of its natural guardians, the court shall as far as practicable select as the 
custodial agency an institution, society or association governed by persons of like 
religious faith as the parents of such child or an individual holding the same re- 
ligious belief;. (1919, c,.97,/s, 15;.C: S., s. 5053.) 


§ 110-36. Modification of judgment; determination whether child 
abandoned; return of child to parents. — Any order or judgment made by 
the court in the case of any child shall be subject to such modification from time 
to time as the court may consider to be for the welfare of such child, except that 
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a child committed to an institution supported and controlled by the State may be 
released or discharged only by the governing board or officer of such institution. 

Upon petition by any interested person, the court shall have power to deter- 
mine whether any such child is an abandoned child, within the meaning and un- 
der the provisions of chapter 48 of the General Statutes. 

Any parent or guardian, or, if there be no parent or guardian, the next friend 
of any child who has been or shall hereafter be committed by the court to the 
custody of an institution other than an institution supported and controlled by 
the State, or to the custody of any association, society or person, may at any time 
file with the court a petition verified by affidavit setting forth under what con- 
ditions such child is living, and that application for the release of the child has 
been made to and denied by such institution, association, society or person, or 
that the said institution, association, society or person has failed to act upon such 
application within a reasonable time. A copy of such petition shall at once be 
served by the court upon such institution, association, society or person, whose 
duty it shall be to file a reply to the same within five days. If, upon examination 
of the petition and reply, the court is of the opinion that an investigation should 
be had, it may, upon due notice to all concerned, proceed to hear the facts and 
determine the question at issue, and may return such child to the custody of its 
parents or guardian or direct such institution, association, society or person to 
make such other arrangements for the child’s care and welfare as the circum- 
stances of the case may require. 

Any child while under the jurisdiction of the court shall be subject to the 
visitation of the probation officer or other agent of the court authorized to visit 


such child. 


Cross Reference. — As to appeals, see § 
110-40. 
Editor’s Note. — The 1957 amendment 


inserted the second paragraph. 

Rights of Parents. — Parents, guardian, 
etc., must be notified and given an oppor- 
tunity to be heard in proceedings in the ju- 
venile courts under this section, with the 
right to review in the superior court upon 
adverse judgment; and if the child is taken 
over by the State, they are allowed, on 
proper application at any time, to have 
their child brought before the court, its 
condition inquired into and further orders 
made concerning it except where commit- 
ted to a State institution and then they 
may apply directly to the superior court, 
thus giving full consideration to the family 
relation and parental rights. State v. Bur- 
nett, 179 N. C. 735, 102 S. E. 711 (1920). 

Same—Child in State Institution—The 
exception in this section, that a case may 
not be investigated on the petition of the 
parent, etc., when the child is committed 
to the custody of an institution controlled 
by the State, applies to the action of the 
juvenile court, and does not limit the su- 


(1919 ea ies. 1.67 Ga 55755054 219574 C8778 48%9:) 


perior court in its general jurisdiction over 
matters of law and equity, in making upon 
proper application and appropriate writs, 
inquiry and investigation into the status 
and condition of children disposed of under 
the statute, or in rendering such orders 
and decrees therein as the rights and jus- 
tice of the case or the welfare of the child 
may require. State v. Burnett, 179 N. C. 
735, 102 S. E. 711 (1920). 

Dismissal of appeal from denial of mo- 
tion by respondent parents for modifica- 
tion of an order committing the custody of 
their minor children to the State Board of 
Public Welfare does not preclude the 
parents from later moving for modification 
of the judgment on the ground of changed 
conditions. In re De Febio, 237 N. C. 269, - 
74 S. E. (2d) 531 (1953). 

Court May Modify Decree in Absence 
of Parent or Child.—Under this section 
the court may alter or modify its decree 
as to the custody of the children even in 
the absence of the parent or the child from 
its territorial jurisdiction. In re Blalock, 
233 N. C. 493, 64 S. E. (2d) 848, 25 A. L. 
R. (2d) 818 (1951). 


§ 110-37. Guardian appointed if welfare of child promoted.—When- 


ever in the course of a proceeding instituted under this article it shall appear to 
the court that the welfare of any child within the jurisdiction of the court will be 
promoted by the appointment of an individual as general guardian of its person, 
when such child is not committed to an institution or to an incorporated society 
or association, or by the appointment of an individual or corporation as general 
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guardian of its property, the court shall have jurisdiction to make such appoint- 
ment, either upon the application of the child or of some relative or friend, or 
upon the court’s own motion, and in that event an order to show cause may be 
made by the court to be served upon the parent or parents of such child in such 
manner and for such time, prior to the hearing, as the court may deem reasonable. 
In any case arising under this article the court may determine as between 
parents or others whether the father or mother or what person shall have the 
custody and direction of said child, subject to the provisions of the preceding 


section. ® (1919) chO7 ts, 17 Gamo 15110055.) 


§ 110-38. Medical examination of child; disposition if mentally de- 
fective.—The court, in its discretion, either before or after a hearing, may cause 
any child within its jurisdiction to be examined by one or more duly licensed 
physicians, who shall submit a written report thereon to the court. If it shall 
appear to the court that any child within the jurisdiction of the court is men- 
tally defective he may cause the child to be examined by two licensed physicians, 
and on the written statement of the two examining physicians that it is their 
opinion that the child is mentally defective, feeble-minded, or epileptic the court 
may commit such child to an institution authorized by law to receive and care 
for mentally defective, feeble-minded or epileptic children, as the case may be. 
No child shall be committed to such institution unless the parent or parents or 
the guardian or custodian of such child, if such there be, are given an opportunity 
for a hearing. 


Whenever a child within the jurisdiction of the court and under the provisions 
of this article appears to the court to be in need of medical or surgical care a 
suitable order may be made for the treatment of such child in a hospital or other- 
wise, and the expense thereof, when approved by the court, shall be a charge 
upon the county or the appropriate subdivision thereof; but the court may ad- 
judge that the person or persons having the duty under the law to support such 
child shall pay a part or all of the expenses of such treatment as provided in § 


110-34 of this article. (1919, c. 97, s. 18; C. S., s. 5056.) 


§ 110-39. Neglect by parents; encouraging delinquency by others; 
penalty.—(a) A parent, guardian, or other person having custody of a child, 
who omits to exercise reasonable diligence in. the care, protection, or control 
of such child or who knowingly or wilfully permits such child to associate with 
vicious, immoral, or criminal persons, or to beg or solicit alms, or to be an 
habitual truant from school, or to enter any house of prostitution or assignation, 
or any place where gambling is carried on, or to enter any place which may be 
injurious to the morals, health, or general welfare of such child, and any such 
person or any other person who knowingly or wilfully is responsible for, or 
who encourages, aids, causes, or connives at, or who knowingly or wilfully does 
any act to produce, promote, or contribute to, any condition of delinquency or 
neglect of such child shall be guilty of a misdemeanor. 

(b) It shall not be necessary that there shall have been a prior adjudication 
of delinquency or neglect of the child in order to proceed under this statute. 

(c) A prior adjudication of delinquency or neglect shall not preclude a sub- 
sequent proceeding against any parent, guardian or other person who thereafter 
contributes to any condition of delinquency or neglect. (1919, c. 97, s. 19; C. 
5.58. 9057; 1959, c. 1284:} 


Editor’s Note. — The 1959 amendment 
rewrote this section. 

Jurisdiction.—The juvenile courts of the 
State are now given by statute exclusive 
original jurisdiction of delinquent children 
under sixteen years of age, with prescribed 
procedure by which an adjudication may 
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be therein determined. State v. Ferguson, 
191 N. CG. 668, 132 S. E. 664 (1926). 
Instruction.—In a prosecution under this 
section, a charge that defendant would be 
guilty if he encouraged, aided and abetted 
the prosecuting witness “in moral delin- 
quency” is error, since this section uses 
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the term “to be adjudged a delinquent” 


and the two terms are not synonymous. 


State v. Bullins, 226 N. C. 142, 36 S. E. 
(2d) 915 (1946). 


§ 110-40. Appeals.—An appeal may be taken from any judgment or order 
of the juvenile court to the superior court having jurisdiction in the county by 
the parent or, in case there is no parent, by the guardian, custodian or next 
friend of any child, or by any adult described in $§ 110-38 and 110-39 of this 
article on behalf of any child whose case has been heard by the juvenile court. 
Written notice of such appeal shall be filed with the juvenile court within five 
days after the issuance of the judgment or order of such court. 

On receipt of notice of such appeal the judge of the juvenile court shall, within 
five days thereafter, prepare, sign, and file with the record of the case a state- 
ment of the case on appeal, together with his decision, and notice of the appeal, 
and exhibit such statement to the parties or their attorneys upon request. If 
either party excepts or objects to the statement as partial, inadequate, or erroneous 
he must put his exceptions or objections in writing, and file the original and two 
copies thereof with the judge of the juvenile court within ten days of the filing 
by the judge of a statement of case on appeal. The judge of the juvenile court 
shall forthwith transmit his statement of the case on appeal and any exceptions 
or objections thereto to the resident judge of the district or to the judge holding 
the courts of the district. 

The judge of the superior court shall on receiving a statement or record of ap- 
peal from the juvenile court hear and determine the questions of law or legal 
inference and the judge shall deliver to the clerk of the superior court of the 
county in which the action or proceeding is pending his order or judgment. The 
clerk of the superior court shall immediately notify the judge of the juvenile 
court of the order or judgment. 

Where the appeal is to the superior court upon issues of fact, either party may 
demand that the same be tried at the first term of said court after the appeal is 
docketed in said court, and said trial shall have precedence over all other cases 
except the cases of exceptions to homesteads and the cases of summary eject- 
ment: Provided, that said appeal shall have been docketed prior to the convening 
of the said court: Provided further, that the presiding judge may take up for 
trial in advance any pending case in which the rights of the parties or the pub- 





lic require it. (1919, c. 97, s.20;C..S., s. 5058; 1949. c. 976. ) 


Editor’s Note.—The 1949 amendment re- 
wrote this section. For brief comment on 
the amendment, see 27 N. C. Law Rev. 
443. 

Authority of Superior Court Judge. — 
Where the proceedings for the custody of 
a child under sixteen years of age had 
been transferred to the juvenile court, and 
comes again to the superior court judge 
on appeal, the judge of the latter court 
has authority to review the findings of fact 
and the judgment of the former court, 
under the supervision and control given 
him by the statute, this section, and his 
findings upon competent evidence are con- 
clusive on appeal to the Supreme Court. 
In re Hamilton, 182 N. C. 44, 108 S. E. 
385 (1921). 

Where the superior court judge has re- 
ferred a proceeding brought by a husband 
in that court for the custody of his child, 
less than sixteen years of age, and the mat- 
ter comes on appeal to the superior court 
again, the validity of the order sending or 
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transferring the petition to the juvenile 
court for original investigation does not 
present a controlling question, or affect the 
jurisdiction of the superior court on the 
appeal, for thereon the judge thereof has 
ample authority to hear the case, either be- 
cause it was properly instituted in the first . 
instance or by virtue of the appeal. In re 
Hamilton, 182 N. C. 44, 108 S. E. 385 
(1921). 

Application First Made to Juvenile 
Court.—Where the parent of a child that 
has been adjudicated a ward of the State 
under the statute relating to juvenile courts 
afterwards claims the possession of the 
child, the procedure requires that she make 
application to the juvenile court that had 
adjudicated the matter in order to avoid 
conflict and uncertainty as to status or con- 
dition of the child, to the end that an in- 
vestigation be made of the circumstances 
in the course and practice of the courts. 
In re Coston, 187 N. C. 509, 122 S. E. 183 
(1924). 


§ 110-41 


Effect of Juvenile Court’s Adjudication. 
—Where the juvenile court has by proper 
proceeding acquired jurisdiction of the 
parties and of the subject matter of chil- 
dren whose custody is subject to contro- 
versy, its adjudication for the welfare of 
the children must be held effective and 
binding on the parties, subject to review 
on appeal. In re Prevatt, 223 N. C. 833, 
28S. E. (2d) 564 (1944). 

Writ of Habeas Corpus.—The statutory 
remedy by appeal being provided from the 
determination of the juvenile court from its 
judgment that a certain child comes within 
the statutory provisions, and the status 
of the child has been ascertained by the 
juvenile court as being that of a ward of 
the State, the writ of habeas corpus is not 
available to the parent or other person 
claiming the child, unless in rare and ex- 
ceptional cases wherein the welfare of the 


Cu. 110. CxHinp WELFARE—JUVENILE CouRTS 


§ 110-44 


child has not been properly provided for. 
In re Coston, 187 N. C. 509, 122 S. E. 183 
(1924). 

While prima facie the parent has the 
right to the custody of his child in prefer- 
ence to others, this right is not an absolute 
one and must yield when the best interest 
of the child requires it; and when the 
father has filed his petition in habeas cor- 
pus proceedings for the custody of his 
child in the possession of his deceased 
wife’s parents, the award of the superior 
court judge for the respondents upon find- 
ings, sustained by the evidence, that the 
father was an unsuitable person, and that 
the best interest of the child required that 
she should remain with her grandparents, 
will not be disturbed in the Supreme Court 
on appeal. In re Hamilton, 182 N. C. 44, 
108 S. EB. 385 (1921). 


§ 110-41. Compensation of judge.—The judge of the juvenile court shall 
be paid a reasonable compensation for his services, the amount to be determined 


by the county commissioners, 


commissioners shall be charged against the 
such compensation shall be independen 


to him as clerk of the superior court. 
Cross Reference.—As to salaries of city 


and joint city and county juvenile courts, 
see §§ 110-22 and 110-44. 


and the amount thus determined by the county 


public funds of the county. And 


t of any compensation which may come 


(1919 8chO swe a Garis e 20023) 


§ 110-42. Public officers and institutions to aid. — It is hereby made 
the duty of every State, county or municipal official or department to render 
such assistance and co-operation within his or its jurisdiction or power as shall 


further the objects of this article. 


All institutions or other agencies to which 


any person coming within the provision of this article may be sent are hereby 
required to give such information concerning such child to the court or to any 


other officer appointed by it as said court or 
The court is authorized to seek the co-operation of all 


poses of this article. 


official may require for the pur- 


societies, organizations or individuals to the end that the court may be assisted 


in every way in the discharge of its duties. 


(19192 97s 22. C Slow) 


§ 110-43. Rules of procedure devised by court.—The court shall have 


power to devise and publish rules to regulate the procedure in cases coming 
within the provisions of this article and for the conduct of all probation and 


other officers of the court in such cases. 


The court shall devise and cause to 


be printed for public use such forms for records and for various petition, or- 


ders, processes, and other papers in the cases coming within 


this article as 


shall meet the requirements thereof, and all expenses incurred in complying with 
the provisions of this article shall be a public charge. (1919, c4:97,,8..23:3@ aos 


s. 5061.) 


§ 110-44. City juvenile courts and probation officers.—Every city in 


North Carolina where the population was, by the last federal census report, ten 
thousand or more may maintain a juvenile court, to which is hereby given the 
powers, duties and obligations of this article to be exercised within their terri- 
torial boundaries. Such city juvenile courts shall conduct their business in ac- 
cordance with the procedure set forth in this article as applying to the county 
juvenile court. It is hereby made the duty of governing bodies of such cities to 
make provisions for such courts and bear the expense thereof, either by requiring 
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the recorder to act as a juvenile judge or by the appointment of a separate judge. 
The governing bodies of such cities shall also appoint one or more assistant 
probation officers who shall serve within its jurisdiction under the general su- 
pervision of the chief probation officer of the county, which chief probation officer 
of the county is hereby made the chief probation officer of the city court herein 
provided for. The salary of the juvenile court judge shall be fixed and paid by 
the governing body of the city, and such governing bodies are hereby given au- 
thority to expend such sums from the public funds of the city as may be re- 
quired to carry this article into effect. 

In case it may appear to the governing bodies of such cities herein described 
that it would be best to allow the county juvenile court to transact the business 
of the city, they may make such provisions and agreements with the county com- 
missioners for the expense of the joint court as may be agreed upon, and in 
such event such a city is hereby permitted to make such arrangement in lieu of 
establishing a city juvenile court. But in case the county commissioners will not 
agree to such arrangement, then the city may establish a juvenile court, as pro- 
vided in this section. Provided, that in the event the governing bodies of such 
cities reach an agreement with the county commissioners, whereby the county 
juvenile court shall also transact the business of the city juvenile court, the gov- 
erning bodies of such city and county, by joint resolution, may elect a judge and 
an assistant judge of the combined court, who may be persons other than the 
clerk of the superior court, and who shall hold such office for the term of one 
year, and until their successors shall be duly elected. Such judge and assistant 
judge, when so elected, shall perform all the duties and possess all the powers 
and jurisdiction conferred by this article upon the clerk of the superior court, 
as well as that conferred upon the judge of the juvenile court of such cities by 
this article. The assistant judge provided for by this section shall only perform 
the functions of judge of the combined juvenile court when the regular judge 
is unavoidably absent, or sick, and no orders shall be entered by him except in 
such cases. The compensation of the judge and of the assistant judge provided 
for by this section shall be determined by the county commissioners and paid 
by such county. The part of said salary that shall be paid by such city shall be 
determined by agreement between the governing bodies of the two units, as 
hereinbefore provided for. The authority is also hereby given by this section 
for the election of an assistant judge of the juvenile court in cases where coun- 
ties elect to combine with a city juvenile court and let such court transact the 
joint business of both county and city. 

Any town of five thousand population which is not a county seat, and in which 
there is a recorder’s court, may, if deemed advisable and necessary by the gov- 
erning body, provide for the conduct of a juvenile court within the territorial 
jurisdiction of such recorder’s court: Provided, that the provisions and pro- 
cedure of this article are fully followed as in case for towns of ten thousand © 
Breas (1919, c, 97, 's. 24; C. Si, s. 5062: 1923, c. 193; 1943, c: 594; 1945, 
CaLoOns-.1, 


Local Modification. — Durham: 1945, c. 
503; City of Greensboro: 1949, c. 669. 

Editor’s Note. — The 1943 amendment 
added that part of the second paragraph 
beginning with the proviso. For comment 
on amendment, see 21 N. C. Law Rev. 344. 

The 1945 amendment substituted in the 
first sentence the words “last federal cen- 


sus report” for the words “census of one 
thousand nine hundred and twenty.” Prior 
to the amendment the maintenance and 
establishment of a juvenile court was made 
mandatory by the first and second para- 
graphs. For comment on amendment, see 
23 N. C. Law Rev. 340. 


ARTICLE 3. 


Control over Indigent Children. 


§ 110-45. Institution has authority of parent or guardian. — Every 
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indigent child which may be placed in any orphanage, children’s home, or child- 
placing institution in this State, which shall be an institution existing under 
and by virtue of the laws of this State, shall be under the control of the au- 
thorities of such institution so long as, under the rules and regulations of such 
institution, the child is entitled to remain in the same. The authority of the 
institution shall be the same as that of a parent or guardian before the child was 
placed in the institution; but such authority shall extend only to the person of 
the child /CPOT7 ich 156, (sleet s.5005.) 


§ 110-46. Regulations of institution not abrogated.—Nothing in this 
article shall be construed in any way to abrogate any of the rules and regulations 
of such institutions insofar as the rules and regulations have for their purpose 
the welfare and protection of the institutions. (1917, c. 133, s. 2; C. S., s. 5064.) 


§ 110-47. Enticing a child from institution.—It is unlawful for any per- 
son to entice or attempt to entice, persuade, harbor, or conceal, or in any manner 
induce any indigent child to leave any of the institutions hereinbefore mentioned 
without the knowledge or consent of the authorities of such institutions. But this 
article shall not interfere with a mother’s right to her child in case she becomes 
able to sustain her child; and the county commissioners in the county in which 
she resides shall in case of doubt have authority to recommend to the institution 
Concurring tie child; (L917 e133, 6052 leno sao s) 


§ 110-48. Violation a misdemeanor.—Any person violating any of the 
provisions of §§ 110-45, 110-46 and 110-47 shall be guilty of a misdemeanor, 
and upon conviction shall be fined or imprisoned, or both, in the discretion of the 


court. (lOc M53, sues Ge ss 00bG 


§ 110-49. Permits and licenses must be had by institutions caring 
for children. — No individual, agency, voluntary association, or corporation 
seeking to establish and carry on any kind of business or organization in this State 
for the purpose of caring for and placing dependent, neglected, abandoned, desti- 
tute, orphaned or delinquent children, or children separated temporarily from 
their parents, shall be permitted to organize and carry on such work without first 
having secured a written permit from the State Board of Public Welfare. The 
said Board shall issue such permit recommending such business or organization 
only after it has made due investigation of the purpose, character, nature, methods 
and assets of the proposed business or organization. 

Upon establishment as provided above, every such organization, except those 
exempted in § 108-3, subdivision (5) shall annually procure a license from the 
State Board of Public Welfare, and it shall be unlawful to carry on said work or 
business without having such license. 

Any individual, corporation, institution, or association violating any of the pro- 
visions of this section shall, upon conviction thereof, be guilty of a misdemeanor 
and punished by a fine of not more than two hundred dollars or by imprisonment 
of not more than six months, or by both such fine and imprisonment. (1919, 
C465 C.'S.3'sW5067 3 1931 82226: S56 1957 te l00 8 ie) 

Editor’s Note. — The 1957 amendment Public Welfare” in the first and second 
substituted “State Board of Public Wel- paragraphs. 
fare” for “State Board of Charities and 


ARTICLE 4. 
Placing or Adoption of Juvenile Delinquents or Dependents. 


§ 110-50. Consent required for bringing child into State for place- 
ment or adoption.—(a) No person, agency, association, institution, or corpora- 
tion shall bring or send into the State any child for the purpose of giving his 
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custody to some person in the State or procuring his adoption by some person 
in the State without first obtaining the written consent of the State Board of 
Public Welfare. 


(b) The person with whom a child is placed for either of the purposes set out 
in subsection (a) of this section shall be responsible for his proper care and 
training. The Board or its agents shall have the same right of visitation and 
supervision of the child and the home in which it is placed as in the case of a 
child placed by the Board or its agents as long as the child shall remain within 
the State and until he shall have reached the age of eighteen years or shall have 
been legally adopted. (1931, c. 226, s. 1; 1947, c. 609, s. 1.) 

Editor’s Note——The 1947 amendment re- 
wrote this section. 


§ 110-51. Bond required.—The State Board of Public Welfare may, in 
its discretion, require of a person, agency, association, institution, or corporation 
which brings or sends a child into the State with the written consent of the Board, 
as provided by § 110-50, a continuing bond in a penal sum not in excess of one 
thousand dollars ($1000.00) with such conditions as may be prescribed and 
such sureties as may be approved by the State Board of Public Welfare. Said 
bond shall be made in favor of and filed with the State Board of Public Welfare 
with the premium prepaid by the said person, agency, association, institution 
or corporation desiring to place such child in the State. (1931, c. 226, s. 2: 
1947, c. 609, s. 2.) 

Editor’s Note.—The 1947 amendment re- 
wrote this section. 


§ 110-52. Consent required for removing child from State.—No child 
shall be taken or sent out of the State for the purpose of placing him in a foster 
home or in a child-caring institution without first obtaining the written con- 
sent of the State Board of Public Welfare. The foster home or child-caring 
institution in which the child is placed shall report to the Board at such times 
as the Board may direct as to the location and well-being of such child until 
he shall have reached the age of eighteen years or shall have been legally 
adopted. (1931, c. 226, s. 3; 1947, c. 609, s. 3.) 


Editor’s Note.—The 1947 amendment re- 64 S. E. (2d) 848, 25 A. L. R. (2d) 818 
wrote this section. (1951). 
Applied in In re Blalock, 233 N. C. 493, 


§ 110-53: Repealed by Session Laws 1947, c. 609, s. 4. 
§ 110-54: Repealed by Session Laws 1943, c. 753, s. 2. 


§ 110-55. Violation of article a misdemeanor. — Every person acting 
for himself or for an agency who violates any of the provisions of this article or 
who shall intentionally make any false statements to the State Board of Public 
Welfare shall, upon conviction thereof, be guilty of a misdemeanor and punished 
by a fine of not more than two hundred dollars or by imprisonment for not more 
than six months, or by both such fine and imprisonment. (1931, c. 226, s. 7; 
aitoren ciel O0ss. 01} 


Editor’s Note. — The 1957 amendment Quoted in part in In re Blalock, 233 N. 
substituted “State Board of Public Wel- C. 493, 64 S. E. (2d) 848, 25 A. L. R. (2d) 
fare” for “State Board of Charities and 818 (1951). 

Public Welfare.” 


§ 110-56. Definitions.—The term “Board” wherever used in this article 
shall be construed to mean the State Board of Public Welfare. The terms “he” 
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and “his” and “him” wherever used in this article shall apply to a female as well 
asamale child. (1931, c. 226, s. 8; 1957, c. 100, s. 1.) 

Editor’s Note. — The 1957 amendment Stated in In re Blalock, 233 N. C. 493, 64 
substituted “State Board of Public Wel-  S. E. (2d) 848, 25 A. L. R. (2d) 818 (1951). 
fare’ for “State Board of Charities and 
Public Welfare.” 


§ 110-57. Application of article.—None of the provisions of this article 
shall apply when a child is brought into or sent into, or taken out of, or sent out 
of the State, by the guardian of the person of such child, or by a parent, step- 
parent, grandparent, uncle or aunt of such child, or by a brother, sister, half- 
brother, or half-sister of such child, if such brother, sister, half-brother, or half- 
sister is twenty-one years of age or older. (1947, c. 609, s. 5.) 
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Chapter 111. 


Commission for the Blind. 


Article 1. Sec. 
Organization and General Duties of 111-26. AA pplication transmitted te Com- 
Commisnon! mission; notice of award; review 

Sis by Commission. 

. 111-17. Amount and payment of assist- 
ance; source of funds. 

111-18. Payment of awards. 

111-19. When applications for relief made 
directly to State Commission; 
transfer of residence. 

111-20. Awards subject to reopening upon 
change in condition. 

111-21. Disqualifications for relief. 

111-22. Beneficiaries not deemed paupers. 
of federal tin 111-23. eat ceca fraud in ob- 

111-6.1. Sapa eo center for the adult iH1-94 5 Cocprention. a with Mfederalt-Gocial 

ind. : 
Security Board; grants from fed- 
eral government. 

111-25. Acceptance and use of federal aid. 

111-26. Termination of federal aid. 

111-27. Commission to promote employ- 
ment of needy blind persons; 
vending stands on public prop- 
erty. 

111-27.1. Commission authorized to con- 
duct certain business operations. 

111-28. Commission authorized to receive 
federal, etc., grants for benefit of 

Article 2. needy blind. 
: : 111-28.1. Commission authorized to co-op- 

Aid to the Needy Blind. erate with federal government 


111-1. Commission created; appointment 
by Governor; ex officio members. 

111-2. ‘Term of office. 

111-3. Additional members of Commis- 
sion for Blind; meeting place. 

111-4. Register of State’s blind. 

111-5. Information and aid bureaus. 

111-6. Training schools and workshops; 
training outside State; sale of 
products; direct relief; matching 


111-7. Promotion visits. 

111-8. Investigations; eye examination and 
treatment. 

111-8.1. Certain eye examinations to be 
reported to Commission. 

111-9. Officers and agents; annual report. 

111-10. Compensation and expenses of 
Commission. 

111-11. Qualifications of beneficiaries. 

111-12. Work of State Board of Health 
unaffected. 


111-13. Administration of assistance; ob- in rehabilitation of blind. 

jective standards for personnel; 111-29. Expenditure of equalizing funds; 

rules and regulations. grants affording maximum fed- 
111-14. Application for benefits under ar- eral aid; lending North Carolina 

ticle; investigation and award by reports. 

county commissioners. 111-30. Appointment of guardians for cer- 
111-15. Eligibility for relief. tain blind persons. 

ARTICLE 1. 


Organization and General Duties of Commission. 


§ 111-1. Commission created; appointment by Governor; ex officio 
members.—There shall be established a State commission, to be known as the 
North Carolina State Commission for the Blind, consisting of three persons, to 
be appointed by the Governor within thirty days after March 5, 1935. The 
superintendent of the State School for the Blind and the State supervisor of 
vocational rehabilitation shall be ex officio members of this Commission. (1935, 


Ceca S.)1;) 


§ 111-2. Term of office.—The full term of office of the members of this 
Commission, with the exception of the superintendent of the State School for the 
Blind and the State supervisor of vocational rehabilitation, shall be five years. 
The term of office of the said ex officio members shall be contemporaneous with 
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their tenure of office as superintendent of the State School for the Blind and 
State supervisor of vocational rehabilitation, respectively. Of the first Commis- 
sion appointed, one member shall be appointed for a term of five years, one for 
a term of three years, one for a term of one year. At the expiration of the term 
of any member of the Commission, his successor shall be appointed for a term of 


five yeats “C1955; C550, 6.020) 


§ 111-3. Additional members of Commission for Blind; meeting 
place.—In addition to the members of the North Carolina State Commission for 
the Blind, as provided in § 111-1, there shall be three additional persons, to be 
appointed by the Governor within thirty days after March 20, 1937. The State 
Health Director, the Director of the North Carolina Employment Service, and 
the Commissioner of Public Welfare of North Carolina shall also be ex officio 
members of this Commission, and their term of office shall be contemporaneous 
with their tenure of office as State Health Director, Director of the North Caro- 
lina Employment Service, and Commissioner of Public Welfare. Of the three 
additional members, to be appointed by the Governor as herein provided, one 
shall be appointed for a term of five years, one for a term of three years, and one 
for a term of one year. At the expiration of the term of any member of the 
Commission, his successor shall be appointed for a term of five years. All meet- 
ings of the North Carolina State Commission for the Blind shall be held in the 
City OM Raleishn(l937, €. 285° 1957 9cnloo/sseen 

Editor’s Note. — The 1957 amendment MHealth Director” for “secretary of the 
substituted in the second sentence “State State Board of Health.” 


§ 111-4. Register of State’s blind.—lIt shall be the duty of this Commis- 
sion to cause to be maintained a complete register of the blind in the State of 
North Carolina, which shall describe the condition, cause of blindness, capacity 
for education and industrial training of each, with such other facts as may seem 
to the Commission to be of value. (1935, c. 53, s. 3.) 


§ 111-5. Information and aid bureaus.—The Commission shall maintain 
or cause to be maintained one or more bureaus of information and industrial aid, 
the object of which shall be to aid the blind in finding employment and to teach 
them trades and occupations which may be followed in their own homes, and to 
assist them in whatever manner may seem advisable to the Commission in dis- 
posing of the products of their home industry. (1935, c. 53, s. 4.) 


§ 111-6. Training schools and workshops; training outside State; 
sale of products; direct relief; matching of federal funds.—The Commis- 
sion may establish one or more training schools and workshops for employment 
of suitable blind persons and shall be empowered to equip and maintain the same, 
to pay to employees suitable wages, and to devise means for the sale and distribu- 
tion of the products thereof, and may co-operate with shops already established. 
The Commission may also pay for lodging, tuition, support and all necessary 
expenses for blind persons during their training or instructions in any suitable 
occupation, whether it be in industrial, commercial, or professional or any other 
establishments, schools or institutions, or through private instruction wherever 
in the judgment of the Commission such instruction or training can be obtained, 
when in its judgment the training or instruction in question will contribute to the 
efficiency or self-support of such blind persons. When special educational oppor- 
tunities cannot be had within the State, they may be arranged for, at the dis- 
cretion of the Board, outside of the State. The Commission may also, whenever 
it thinks proper, aid individual blind persons or groups of blind persons to be- 
come self-supporting by furnishing material or equipment to them, and may also 
assist them in the sale and distribution of their products. Any portion of the 
funds appropriated to the North Carolina State Commission for the Blind un- 
der the provisions of this chapter providing for the rehabilitation of the blind and 


334 


§ 111-6.1 Cu. 111. Commission For THE BLIND § 111-8.1 


the prevention of blindness may, when the North Carolina State Commission for 
the Blind deems wise, be given in direct money payments to the needy blind in 
accordance with the provisions of §§ 111-13 to 111-26, and whenever possible 
such funds may be matched by funds provided by the federal Social Security Act. 
(1935, ¢.:53,:s. 5; 1937, 0124, s. 16.) 

Editor’s Note. — The 1937 amendment 
changed the last sentence. 


§ 111-6.1. Rehabilitation center for the adult blind.—In addition to 
other powers and duties granted it by law, the North Carolina State Commission 
for the Blind is hereby authorized and directed to establish and operate a reha- 
bilitation center for the blind for the purpose of assisting them in their mental, 
emotional, physical, and economic adjustments to blindness through the applica- 
tion of proper tests, measurements, and intensive training in order that they may 
develop manual dexterity, obstacle and direction awareness, acceptable work 
habits, and maximum skills in industrial and commercial processes. 

The Commission shall make all rules and regulations necessary for this pur- 
pose and is hereby authorized to enter into any agreement or contract, to pur- 
chase or lease property both real and personal, to accept grants and gifts of what- 
soever nature, and to do all other things necessary to carry out the intent and 
purpose of such a rehabilitation center. 

The State Commissioner for the Blind is hereby authorized to receive grants in 
aid from the federal government for carrying out the provisions of this section, 
as well as for other related rehabilitation programs for the North Carolina blind, 
under the provisions of the act of Congress known as the Barden-Rehabilitation 
Act (volume fifty-seven, United States Statutes at Large, chapter one hundred 
and ninety). Blind persons, who have been residents of North Carolina for one 
year immediately preceding the date of application for rehabilitation services or 
who show an established intent to reside continuously in this State, may enjoy 
the benefits of this section, or any other related rehabilitation benefits under the 
said Barden-Rehabilitation Act. (1945, c. 698; 1951, c. 319, s. 4.) 

Editor’s Note. — The 1951 amendment merly appeared in the first and second par- 
substituted the word “rehabilitation” in agraphs. 
lieu of “pre-conditioning”’ where it for- 


§ 111-7. Promotion visits —The Commission may ameliorate the condi- 
tion of the blind by promotion visits among them and teaching them in their homes 
as the Commission may deem advisable. (1935, c. 53, s. 6.) 


§ 111-8. Investigations; eye examination and treatment.—It shall be 
the duty of this Commission to continue to make inquiries concerning the cause 
of blindness, to learn what proportion of these cases are preventable and to in- 
augurate and co-operate in any such measure for the State of North Carolina as 
may seem wise. The Commission may arrange for the examination of the eyes 
of the individual blind and partially blind persons and may secure and pay for 
medical and surgical treatment for such persons whenever in the judgment of 
a qualified ophthalmologist the eyes of such person may be benefited thereby. 
fet CS, Se 7s) 


§ 111-8.1. Certain eye examinations to be reported to Commission. 
—Whenever, upon examination at a clinic, hospital, or other institution, or else- 
where by a physician, optometrist or other person examining eyes any person 
is found to have no vision or vision with glasses which is so defective as to pre- 
vent the performance of ordinary activities for which eyesight is essential, the 
physician, the superintendent of such institution or other person who conducted 
or was in charge of the examination shall within thirty days report the results of 
“etal to the North Carolina State Commission for the Blind. (1945, 
SeF/2) Si 33) 
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§ 111-9. Officers and agents; annual report.—The Commission may 
appoint such officers and agents as may be necessary to carry out the provisions 
of this chapter and their compensation shall be fixed within the limits of the an- 
nual appropriation by the Director of Personnel, but no person employed by the 
Commission shall be a member thereof. The annual report shall present a con- 
cise review of the work of the Commission for the preceding year, with such 
suggestions and recommendations for improving the conditions of the blind and 
preventing blindness as may seem expedient. (193535083, Smo) 


§ 111-10. Compensation and expenses of Commission.—The members 
of the Commission shall receive no compensation for their services; but their 
traveling and other necessary expenses, incurred in the performance of their 
official duties, shall be audited by the State Auditor and paid by the Treasurer 
of the State, out of the moneys that may be appropriated therefor. C193 5 eae 
53ee49)) 


§ 111-11. Qualifications of beneficiaries.—The beneficiaries of the Com- 
mission shall be persons who are totally blind or whose vision with glasses is so 
defective as to prevent the performance of ordinary activity for which eyesight 
is essential. No person shall benefit from the provisions of this chapter unless 
he has been a resident of North Carolina for at least one year next preceding the 
receiving of such benefit. (1935, c. 53, s. 10; 1939, c. 124.) 


§ 111-12. Work of State Board of Health unaffected.—Nothing 
herein shall be construed to in any way abridge the rights and privileges of the 
State Board of Health in the treatment of the blind, or in accumulating and 
disseminating information in reference to the blind and in the prevention of blind- 
Ress. WC 1935; Cas eset ie) 

ARTICUB ee 


Aid to the Needy Blind. 


§ 111-13. Administration of assistance; objective standards for 
personnel; rules and regulations.—The North Carolina State Commission for 
the Blind shall be charged with the supervision of the administration of assistance 
to the needy blind under this article, and said Commission shall establish objective 
standards for personnel to be qualified for employment in the administration of 
this article, and said Commission shall make all rules and regulations as may be 
necessary for carrying out the provisions of this article, which rules and regula- 
tions shall be binding on the boards of county commissioners and all agencies 
charged with the duties of administering this article. (1937, c. 124, s. 2.) 


§ 111-14. Application for benefits under article; investigation and 
award by county commissioners.—Any person claiming benefit under this 
article, shall file with the commissioners of the county in which he or she is 
residing an application in writing, in duplicate, upon forms prescribed by the 
North Carolina State Commission for the Blind, which application shall be ac- 
companied by a certificate signed by a reputable physician licensed to practice 
medicine in the State of North Carolina and who is actively engaged in the treat- 
ment of diseases of the human eye, or by an optometrist, whichever the individual 
may select, to the effect that the applicant is blind or that his or her vision 
with glasses is so defective as to prevent the performance of ordinary activities 
for which eyesight is essential. Such application may be made on the behalf of 
any such blind person by the North Carolina State Commission for the Blind, or 
by any other person. The board of county commissioners shall cause an in- 
vestigation to be made by a qualified person, or persons, designated as their 
agents for this purpose and shall pass upon the said application without delay, 
determine the eligibility of the applicant, and allow or disallow the relief sought. 
In passing upon the application, they may take into consideration the facts set 
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forth in the said application, and any other facts that are deemed necessary, and 
may at any time, within their discretion, require an additional examination of the 
applicant's eyes by an ophthalmologist designated by the North Carolina State 
Commission for the Blind. When satisfied with the merits of the application, the 
board of county commissioners shall allow the same and grant to the applicant 
such relief as may be suitable and proper, according to the rules and standards 
established by the North Carolina State Commission for the Blind, not incon- 
sistent with this article and in accordance with the further provisions hereof. 


(1937;.c. 124, s. 3; 1939)c) 124: 1951, c. 319, s. LyA1OS Ae GAA 


Editor’s Note. — The 1951 amendment words “is residing” for “has a legal settle- 
inserted in the first sentence the words “or ment” near the beginning of the section. 
by an optometrist, whichever the individual For comment on the enactment of this 
may select.” and the following sections and their appli- 


The 1957 amendment substituted the cation, see 15 N. C. Law Rev. 369. 


§ 111-15. Eligibility for relief.—Blind persons having the following 
qualifications shall be eligible for relief under the provisions of this article: 

(1) Whose vision with glasses is insufficient for use in ordinary occupations 
for which sight is essential; and 

(2) Who are unable to provide for themselves the necessities of life and 
who have insufficient means for their own support and who have no 
relative or relatives or other persons in this State able to provide for 
them who are legally responsible for their maintenance; and 

(3) Who have been residents of the State of North Carolina one year im- 
mediately preceding the application; and 

(4) Who are not inmates of any charitable or correctional institution of 
this State or of any county or city thereof: Provided, that an inmate 
of such charitable institution may be granted a benefit in order to 
enable such person to maintain himself or herself outside of an 
institution ; and 

(5) Who are not publicly soliciting alms in any part of the State, and who 
are not, because of physical or mental condition, in need of continuing 
institutional care. Provided, that the State agency shall, in determining 
need, take into consideration any other income and resources of the 
individual claiming aid to the blind; except that, in making such 
determination, the State agency shall disregard the first fifty dollars 
($50.00) per month of earned income (1937; c. 124, s. 4: 1951, ¢ 


319, s. 3.) 
Editor’s Note. — The 1951 amendment 
added the proviso at the end of subdivision 


(5). 


§ 111-16. Application transmitted to Commission; notice of award; 
review by Commission.—Promptly after an application for aid is made to the 
board of county commissioners under this article the North Carolina State Com- 
mission for the Blind shall be notified thereof by mail, by said county commis- 
sioners, and one of the duplicate applications for aid made before the board of 
county commissioners shall be transmitted with said notice. 

As soon as any award has been made by the board of county commissioners, 
or any application declined, prompt notice thereof in writing shall be forwarded 
by mail to the North Carolina State Commission for the Blind and to the appli- 
cant, in which shall be fully stated the particulars of the award or the facts of 
denial. 

Within a reasonable time, in accordance with rules and regulations adopted 
by the North Carolina State Commission for the Blind, after action by the board 
of county commissioners, the applicant, if dissatisfied therewith, may appeal di- 
rectly to the North Carolina State Commission for the Blind. Notice of such ap- 


3A N. C.—22 abs 
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peal must be given in writing to the board of county commissioners, and within 
thirty days after the receipt of such notice the board of county commissioners 
shall transmit to the North Carolina State Commission for the Blind copies of 
all proceedings and documents, including the award or denial, which may be nec- 
essary for the hearing of the said appeal, together with the grounds upon which 
the action was based. 

As soon as may be practicable after the receipt of the said notice of appeal, 
the North Carolina State Commission for the Blind shall notify the applicant of 
the time and place where the hearing of such appeal will be had. The members 
of the North Carolina State Commission for the Blind shall hear the said appeal 
under such rules and regulations not inconsistent with this article as it may estab- 
lish, and shall provide for granting an individual whose claim for aid is denied 
an opportunity for fair hearing before said Commission, and their decision 
shall be final. Any notice required to be given herein may be given by mail or 
by personally delivering in writing such notice to the clerk of the board of county 
commissioners or the executive secretary of the North Carolina State Commis- 
sion for the Blind, except that notice of the time and place where the hearings 
of such appeals will be had shall be given by mail or by personal delivery of such 
notice in writing direct to the applicant. 

In all cases, whether or not any appeal shall be taken by the applicant, the 
North Carolina State Commission for the Blind shall carefully examine such 
award or decision, as the case may be, and shall, in their discretion, approve, in- 
crease, allow or disallow any award so made. Immediately thereafter they shall 
notify the board of county commissioners and the applicant of such action, and 
if the award made by the board of county commissioners is changed, notice thereof 
shall be given by mail to the applicant and the board of county commissioners, 
giving the extent and manner in which any award has been changed. 

If, in the absence of any appeal by the applicant, the North Carolina State 
Commission for the Blind shall make any order increasing or decreasing the 
award allowing or disallowing the same, the applicant or the board of county 
commissioners shall have the right, within ten days from notice thereof, to have 
such order reviewed by the members of the North Carolina State Commission for 
the Blind. The procedure in such cases shall be as provided in this section on 
appeals to the Commission by the applicant. (1937, c. 124, s. 5.) 


§ 111-17. Amount and payment of assistance; source of funds.— 
When the board of county commissioners is satisfied that the applicant is en- 
titled to relief under the provisions of this article, as provided in § 111-14, they 
shall order necessary relief to be granted under the rules and regulations pre- 
scribed by the North Carolina State Commission for the Blind, but in no case in 
an amount to exceed thirty dollars per month to be paid from county, State and 
federal funds available, said relief to be paid in monthly payments from funds 
hereinafter mentioned. 

At the time of fixing the annual budget for the fiscal year beginning July first, 
one thousand nine hundred thirty-seven and annually thereafter, the board of 
county commissioners in each county shall, based upon such information as they 
are able to secure and with such information as may be furnished to them by the 
North Carolina State Commission for the Blind, estimate the number of needy 
blind persons in such county who shall be entitled to aid under the provisions of 
this article and the total amount of such county’s one-fourth part thereof re- 
quired to be paid by such county. All such counties shall make an appropriation 
in their budgets which shall be found to be ample to pay their part of such pay- 
ments and, at the time of levying other taxes, shall levy sufficient taxes for the 
payment of the same. This provision shall be mandatory on all of the counties 
in the State. Such taxes so levied shall be and hereby are declared to be for this 
special purpose and levied with the consent of the General Assembly. Any court 
of competent jurisdiction is authorized by mandamus to enforce the foregoing 
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provisions. No funds shall be allocated to any county by the North Carolina 
State Commission for the Blind until the provisions hereof have been fully com- 
plied with by such county. 

In case such appropriation is exhausted within the year and is found to be in- 
sufficient to meet the county’s one-fourth part of the amount required for aid 
to the needy blind, such deficiency may be borrowed, if within constitutional limi- 
tations, at the lowest rate of interest obtainable, not exceeding six per cent, and 
provision for payment thereof shall be made in the next annual budget and tax 
levy. 

The board of county commissioners in the several counties of the State shall 
cause to be transmitted to the State Treasurer one fourth of the total amount of 
relief granted to the blind applicants. Such remittances shall be made by the 
several counties in equal monthly installments on the first day of each month, 
beginning July first, one thousand nine hundred thirty-seven. The State ‘Treasurer 
shall deposit said funds and credit same to the account of the North Carolina 
State Commission for the Blind to be employed in carrying out the provisions 
of this article. (1937, c. 124, s. 6.) 

Cited in Atlantic Coast Line R. Co. v. 

Beaufort County, 224 N. C. 115, 29 S. E. 
(2d) 201 (1944). 


§ 111-18. Payment of awards. — After an award to a blind person has 
been made by the board of county commissioners, and approved by the North 
Carolina State Commission for the Blind, the North Carolina State Commission 
for the Blind shall thereafter pay to such person to whom such award is made 
the amount of said award in monthly payments, or in such manner and under 
such terms as the North Carolina State Commission for the Blind shall determine. 
Such payment shall be made by warrant of the State Auditor, drawn upon such 
funds in the hands of the State Treasurer, at the instance and request and upon 
a proper voucher signed by the executive secretary of the North Carolina State 
Commission for the Blind, and shall not be subject to the provisions of the 
Executive Budget Act as to approval of said expenditure. tee P ead Bi Ur ergy) 


§ 111-19. When applications for relief made directly to State Com- 
mission; transfer of residence.—If any person, otherwise entitled to relief 
under this article, shall have the residence requirements in the State of North 
Carolina, but no legal settlement in any one of the counties therein, his or her 
application for relief under this article shall be made directly to the North Caro- 
lina State Commission for the Blind, in writing, in which shall be contained all 
the facts and information sufficient to enable the said Commission to pass upon the 
merits of the application. Blank forms for such application shall be furnished 
by the North Carolina State Commission for the Blind. If the said Commission 
finds the applicant entitled to assistance within the rules and regulations pre- 
scribed by it, and consonant with the provisions of this article, relief shall be 
given to such person coming under the rules of eligibility to such extent as the 
North Carolina State Commission for the Blind may consider just and proper, 
but not in excess of the amounts specified in § 111-17. Payment of the benefits 
thus awarded, however, shall be made entirely out of the funds provided by the 
State, together with such funds which may be added thereto as federal grants in 
aid, and shall not be a charge upon the funds locally raised by taxation in the 
counties until such person shall have resided in some county for sufficient time 
to acquire a settlement therein; thereafter payments shall be made as in other 
cases. 

Any recipient of aid to the blind who moves to another county in this State 
shall be entitled to receive aid to the blind in the county to which he has moved, 
and the board of county commissioners, or its authorized agent, of the county 
from which he has moved shall transfer all necessary records relating to the 
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recipient to the board of county commissioners, or its authorized agent, of the 
county to which he has moved. The county from which the recipient moves shall 
pay the aid to such recipient for a period of three months following such removal, 
not in excess of the amount paid before removal, and thereafter aid to such 
recipient shall be paid by the county to which such recipient has moved subject 
to the rules and regulations of the North Carolina State Commission for the 
Blind. (1937, c. 124, s. 8; 1947, c. 374.) 
Editor’s Note. — The 1947 amendment 
added the second paragraph. 


§ 111-20. Awards subject to reopening upon change in condition.— 
All awards to needy blind persons made under the provisions of this article shall 
be made subject to reopening and reconsideration at any time when there has 
been any change in the circumstances of any needy blind person or for any other 
reason. The North Carolina State Commission for the Blind and the board of 
county commissioners of each of the counties in which awards have been made 
shall at all times keep properly informed as to the circumstances and conditions 
of the persons to whom the awards are made, making reinvestigations biannually, 
or more often, as may be found necessary. The North Carolina State Commis- 
sion for the Blind may at any time present to the proper board of county com- 
missioners any case in which, in their opinion, the changed circumstances of 
the case should be reconsidered. The board of county commissioners shall re- 
consider such cases and any and all other cases which, in the opinion of the board 
of county commissioners, deserve reconsideration. In all such cases notice of the 
hearing thereon shall be given to the person to whom the award has been made. 
Any person to whom an award has been made may apply for a reopening and re- 
consideration thereof. Upon such hearing, the board of county commissioners 
may make a new award increasing or decreasing the former award or leaving the 
same unchanged, or discontinuing the same, as it may find the circumstances of 
the case to warrant, such changes always to be within the limitations provided 
by this article and in accordance with the terms hereof. 

Any changes made in such award shall be reported to the North Carolina State 
Commission for the Blind, and shall be subject to the right of appeal and review, 
as provided in § 111-16. (1937, c. 124, s. 09 


§ 111-21. Disqualifications for relief.—No aid to needy blind persons 
shall be given under the provisions of this article to any individual for any period 
with respect to which he is receiving aid under the laws of North Carolina pro- 
viding aid for dependent children and/or relief for the aged, and/or aid for 
the permanently and totally disabled. (1937, c. 124, s. 10; 1951, c. 319, s. ay 

Editor’s Note. — The 1951 amendment “and/or aid for the permanently and to- 
added at the end of the section the words _ tally disabled.” 


§ 111-22. Beneficiaries not deemed paupers.—No blind person shall 
be deemed a pauper by reason of receiving relief under this article. (1937, c. 
124) 82113) 


§ 111-23. Misrepresentation or fraud in obtaining assistance.—Any 
person who shall obtain, or attempt to obtain, by means of a willful, false state- 
ment, or representation, or impersonation, or other fraudulent devices, assist- 
ance to which he is not entitled shall be guilty of a misdemeanor and upon con- 
viction shall be punished by a fine of not more than five hundred ($500.00) dol- 
lars, or by imprisonment in the county jail for not more than three months, or 
by both such fine and imprisonment. The superior court and the recorders’ 
courts shall have concurrent jurisdiction in all prosecutions arising under this 


article. (1937, c. 124, s. 12.) 


§ 111-24. Co-operation with federal Social Security Board; grants 
from federal government.—The North Carolina State Commission for the 
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Blind is hereby empowered and authorized and directed to co-operate with the 
federal Social Security Board, created under Title X of the Social Security Act, 
approved August fourteenth, one thousand nine hundred thirty-five, in any rea- 
sonable manner as may be necessary to qualify for federal aid for assistance to 
the needy blind and in conformity with the provisions of this article, including 
the making of such reports in such form and containing such information as the 
federal Social Security Board may from time to time require, and comply with 
such regulations as said Board may from time to time find necessary to assure the 
correctness and verification of such reports. 


The North Carolina State Commission for the Blind is hereby further em- 
powered and authorized to receive grants in aid from the United States govern- 
ment for assistance to the blind and grants made for payment of cost of ad- 
ministering the State plan for aid to the blind, and all such grants so received 
hereunder shall be paid into the State treasury and credited to the account of the 
North Carolina State Commission for the Blind in carrying out the provisions of 
the article. (1937, c. 124, s. 13.) 


§ 111-25. Acceptance and use of federal aid.—The Commission for the 
Blind may expend, under the provisions of the Executive Budget Act, such grants 
as shall be made for paying the cost of administering this chapter by the federal 
government under Title X of the Social Security Act. (1937, c. 124, s. 14.) 


§ 111-26. Termination of federal aid.—If for any reason there should be 
a termination of federal aid as anticipated in this article, then and in that event 
this article shall be ipso facto repealed and rendered null and void: Provided, 
however, such repeal shall not become effective or be in force unless and until 
the Governor of the State of North Carolina has issued a proclamation duly 
attested by the Secretary of the State of North Carolina to the effect that there 
has been a termination of such federal aid. In the event that this article should be 
ipso facto repealed as herein provided, the State funds on hand shall be con- 
verted into the general fund of the State for such use as may be authorized by 
the Director of the Budget, and the county funds accumulated by the provisions of 
this article in the respective counties of the State shall be converted into the 
general fund of such counties for such use as may be authorized by the county 
commissioners. (1937, c. 124, s. 15%.) 


§ 111-27. Commission to promote employment of needy blind per- 
sons; vending stands on public property.—For the purpose of assisting blind 
persons to become self-supporting, the North Carolina State Commission for 
the Blind is hereby authorized to carry on activities to promote the employment 
of needy blind persons, including the licensing and establishment of such persons 
as operators of vending stands in public buildings. The said Commission may 
co-operate with the federal government in the furtherance of the provisions of 
the act of Congress known as the Randolph-Sheppard Bill (H. R. 4688) pro- 
viding for the licensing of blind persons to operate vending stands in federal 
buildings, or any other acts of Congress which may be hereafter enacted. 

The board of county commissioners of each county and the commissions or 
officials in charge of various State and municipal buildings are hereby authorized 
and empowered to permit the operation of vending stands by needy blind persons 
on the premises of any State, county or municipal property under their respec- 
tive jurisdictions: Provided, that such operators shall be first licensed by the 
North Carolina State Commission for the Blind: Provided further, that in the 
opinion of the commissions or officials having control and custody of such prop- 
erty, such vending stands may be properly and satisfactorily operated on such 
premises without undue interference with the use and needs thereof for public 
purposes. (1939, c. 123.) 
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§ 111-27.1. Commission authorized to conduct certain business 
operations.—For the purpose of assisting blind persons to become self-support- 
ing the North Carolina State Commission for the Blind is hereby authorized to 
carry on activities to promote the rehabilitation and employment of the blind, in- 
cluding the operation of various business enterprises suitable for the blind to be 
employed in or to operate. The Executive Budget Act shall apply to the operation 
of such enterprises as to all appropriations made by the State to aid in the 
organization and the establishment of such businesses. Purchases and sales of 
merchandise or equipment, the payment of rents and wages to blind persons 
operating such businesses, and other expenses thereof, from funds derived from 
local subscriptions and from the day by day operations shall not be subject to 
the provisions of law regulating purchases and contracts, or to the deposit and 
disbursement thereof applicable to State funds but shall be supervised by the 
State Commission for the Blind. All of the business oeprations under this law, 
however, shall be subject to regular audits by the State Auditor. (1945, c. 72, 
Sates) 


§ 111-28. Commission authorized to receive federal, etc., grants for 
benefit of needy blind.—The North Carolina State Commission for the Blind 
is hereby authorized and empowered to receive grants in aid from the federal 
government or any State or federal agency for the purpose of rendering other 
services to the needy blind and those in danger of becoming blind; and all such 
grants so made and received shall be paid into the State treasury and credited 
to the account of the North Carolina State Commission for the Blind, to be used 
in carrying out the provisions of this law. 

The North Carolina State Commission for the Blind is hereby further au- 
thorized and empowered to make such rules and regulations as may be required 
by the federal government or State or federal agency as a condition for receiving 
ssuch federal funds, not inconsistent with the laws of this State. 

Whenever the words “Social Security Board” appear in §§ 111-6, 111-13 to 
411-26 the same shall be interpreted to include any agency of the federal govern- 
ment which may be substituted therefor by law. 

The North Carolina State Commission for the Blind is hereby authorized and 
empowered to enter into reciprocal agreements with public welfare agencies in 
other states relative to the provision of assistance and services to residents, non- 
residents, or transients, and co-operate with other agencies of the State and 
federal governments in the provision of such assistance and services and in the 
study of the problems involved. 

The North Carolina State Commission for the Blind is hereby authorized and 
empowered to establish and enforce reasonable rules and regulations governing 
the custody, use and preservation of the records, papers, files, and communica- 
tions of the department. 

It shall be unlawful, except for purposes directly connected with the adminis- 
tration of aid to the needy blind and in accordance with the rules and regulations 
of the State Commission for the Blind, for any person or persons to solicit, dis- 
close, receive, make use of, or to authorize, knowingly permit, participate in, 
or acquiesce in the use of, any list of or name of, or any information concerning, 
persons applying for or receiving aid to the needy blind, directly or indirectly 
derived from the records, papers, files, or communications of the State Commis- 
sion for the Blind or the board of county commissioners or the county welfare 
department, or acquired in the course of the performance of official duties. (1939, 
c. 124; 1941, c. 186.) 


§ 111-28.1. Commission authorized to co-operate with federal gov- 
ernment in rehabilitation of blind.—The North Carolina State Commission 
for the Blind is hereby authorized and empowered to make the necessary rules 
and regulations to co-operate with the federal government in the furtherance of 
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the provisions of the act of Congress known as the Barden-Rehabilitation Act 
(Volume fifty-seven, United States Statutes at Large, chapter one hundred and 
ninety) providing for the rehabilitation of the blind. (1945, c. 72, s. 1.) 


§ 111-29. Expenditure of equalizing funds; grants affording maxi- 
mum federal aid; lending North Carolina reports. —In addition to the 
powers and duties imposed upon the North Carolina State Commission for the 
Blind, the said Commission shall be and hereby is charged with the powers and 
duties hereinafter enumerated; that is to say: 

(1) The North Carolina State Commission for the Blind is hereby author- 
ized to expend such funds as are appropriated to it as an equalizing 
fund for aid to the needy blind for the purpose of equalizing the 
financial burden of providing relief to the needy blind in the several 
counties of the State, and equalizing the grants received by the needy 
blind recipients. Such amount shall be expended and disbursed solely 
for the use of the needy blind coming within the eligibility provisions 
outlined in chapter one hundred and twenty-four of the Public Laws 
of one thousand nine hundred and thirty-seven. Said amount shall 
be distributed to the counties according to the needs therein in 
conformity with the rules and regulations adopted by the North 
Carolina State Commission for the Blind, producing as far as possible 
a just and fair distribution thereof. 

(2) The North Carolina State Commission for the Blind is hereby author- 
ized to make such grants to the needy blind of the State as will en- 
able said Commission to receive the maximum grants from the federal 
government for such purpose. 

(3) The North Carolina State Commission for the Blind is hereby author- 
ized to work out plans with the Secretary of State for lending to 
needy blind lawyers volumes of the North Carolina reports in his 
custody that are unused or have become damaged. ‘The Secretary. of 
State is hereby authorized to lend such reports to the Commission 
for the Blind for relending to needy blind lawyers. Such reports may 
be recalled at any time by the Secretary of State upon giving fifteen 
days’ written notice to the Commission for the Blind which shall 
remain responsible for said reports until they are returned. The Com- 
mission shall relend such reports only to blind lawyers, who, after an 
investigation by the Commission, are determined to have no income, 
or an income insufficient to purchase such reports. (1943, c. 600.) 


§ 111-30. Appointment of guardians for certain blind persons.—lIf 
any indigent blind person, who is receiving any moneys available to the needy 
blind, is unable to manage his own affairs, and this fact is brought to the atten- 
tion of the clerk of the superior court of the county where said indigent blind 
person resides by petition of a relative of said blind person, or other interested 
person, or by the chairman of the county commissioners or by the State Com- 
mission for the Blind, it shall be the duty of the clerk to set a day for hearing the 
facts in the matter and to notify all interested persons. The indigent blind per- 
son shall be present at the hearing in person, or by representation, and the clerk 
of the superior court shall inquire into his condition. The hearing and inquiry 
shall be conducted in the manner provided by the general guardianship laws of 
North Carolina. If, after the hearing, the clerk finds that such indigent blind 
person is unable to manage his own affairs, it shall be the duty of the clerk to 
appoint some discreet and solvent person to act as guardian for said indigent 
blind person to whom said moneys may be paid. No bond shall be required of, 
or fee paid to, the guardian where the amount of money received does not exceed 
the State maximum grant for aid to the blind. Such person so designated shall 
use and faithfully apply said moneys for the sole benefit and maintenance of such 
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indigent blind person. The person so designated shall give a receipt to the officer 
disbursing said moneys and the clerk, in his discretion, may require such person 
to render a periodic account of the expenditure of such moneys. (1945, c. 72, s. 
4; 1953, c. 1000.) 

Editor’s Note. — The 1953 amendment blind’ for “fifty dollars ($50.00) per 
substituted in line seventeen the words month.” 
“the State maximum grant for aid to the 
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Chapter 112. 


Confederate Homes and Pensions. 


Article 1. Sec. 
Confederate Woman’s Home. 112-20. Persons not entitled to pensions. 
Sec. 112-21. Removal from pension lists of per- 
112-1. Incorporation and powers of As- sons eligible for old age assist- 
sociation. ance. 


112-2. Board of directors appointed; offi- 
cers and duties. 

112-3. Location of Home. 

112-4. Advisory board of lady managers. 


Part 3. Application for Pensions. 


112-22. Forms provided by Auditor. 
112-23. Application by person, guardian or 


112-5. Reversion of property. toke Vals 
112-6. Compensation of directors. 112-24. ee by persons not on 
rolls. 
Article 2. 112-25. Time for forwarding certificate; 
Densions Auditor to issue warrant. 
‘ 112-26. Subsequent certificate; suggestion 
Part 1. Pension Boards. of fraud. 
112-7. State Board; examination of appli- : 
Satine PP Part 4. Payment of Pensions; Warrants. 
112-8. State Board to make rules. 112-27. Payment of pensions in advance; 
112-9. Auditor to transmit lists to clerks acknowledgment of receipt of 
of court. warrants. 

112-10. County board. 112-28. Warrants payable to pensioner or 

112-11. Compensation of members of the order; indorsement; copy of 
county board of pensions. power of attorney. 

112-12. Examination and classification by Parti 58 shunds «Provided fom Peusions. 
county board; certificate of disa- 


112-29. Limit and distribution of appro- 
priation. 
112-30. Increase by counties; special -tax. 


bility. 
112-13. Annual revision of pension roll. 


Part 2. Persons Entitled to Pensions; 
Classification and Amount. 
112-14. Persons disabled in militia service; 
their widows and orphans. 
112-15. Blind or maimed Confederate sol- 
diers. 


Part 6. Miscellaneous Provisions. 


112-31. Officer failing to perform duties. 
112-32. Speculation in pension claims a 
misdemeanor. 

112-33. County payment of burial expenses. 
112-16. Helpless or demented widows of 112-34. State payment of burial expenses. 
Confederate soldiers. 112-35. Peddling without license. 

112-17. [Repealed.] 112-36. Taking fees for acknowledgments 


112-18. Classification of pensions for sol- by pensioners. 


diers and widows. 112-37. Officers required to check roll of 
112-19. Certain widows of Confederate sol- pensioners with record of vital 
diers placed on Class B pension statistics. 
roll. 
ARTICLE 1. 


Confederate Woman’s Home. 


§ 112-1. Incorporation and powers of Association. — Julian S. Carr, 
John H. Thorp, Robert H. Ricks, Robert H. Bradley, E. R. Preston, Simon B. 
Taylor, Joseph F. Spainhour, A. D. McGill, M. Leslie Davis, T. T. Thorne, and 
W. A. Grier, together with their successors in office, are constituted a body politic 
and corporate under the name and style of Confederate Woman’s Home Associa- 
tion, and by that name may sue and be sued, purchase, hold and sell real and 
personal property, and have all the powers and enjoy all the privileges of a 
charitable corporation under the law enabling them to establish, maintain, and 
govern a home for the deserving wives, daughters and widows of North Caro- 
lina Confederate Soldiers. 
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The corporation may solicit and receive donations in money or property for 
the purpose of obtaining a site on which to erect its buildings, for equipping, 
furnishing and maintaining them, or for any other purpose whatsoever; and said 
corporation may invest its funds to constitute an endowment fund. Said cor- 
poration shall have a corporate existence until January 1, 1970. It shall also 
have the power to solicit and receive donations for the purpose of aiding indi- 
gent Confederate women at their homes in the various counties of the State, 
and shall have all powers necessary to this end. (1913, c. 62, s. 1; C. S., s. 5134; 
1949, Gc. 121% 1953,.c: 62; 19D eee 222, } 


Editor’s Note.—The 1949 amendment re- 
wrote the last few lines of the first para- 
graph, and substituted “until January 1, 
1960” for the words “for forty years” in 
the second sentence of the second para- 


The 1953 amendment deleted the proviso 
formerly appearing at the end of the first 
paragraph. 

The 1959 amendment substituted “1970” 
for “1960” in line five of the second para- 


graph. graph. 


§ 112-2. Board of directors appointed; officers and duties.—The pow- 
ers conferred by this article shall be exercised by a board of directors, consisting 
of seven members, to be appointed by the Governor of the State and who shall 
hold office for the term of two years, and in case of a failure to appoint, the 
members of such board of directors shall hold their offices until their successors 
are appointed. The board of directors shall elect a president and a secretary, 
and the Treasurer of North Carolina shall be the Treasurer of the Woman’s 
Confederate Home Association. The board of directors shall appoint such other 
officers, agents, or employees as they shall see fit, and prescribe the duties of 
such officers and employees; establish rules and regulations for the maintenance 
and government of the home, and have entire control and management of it; 
prescribe the rules for the admission of the inmates and their discharge, and 
take whatever action may be desirable in reference to the collection and disburse- 
ment of subscriptions, either to the home or to the needy Confederate women 
elsewhere in the State. The accounts of the officers and employees shall be duly 
audited and published and report thereof made as now required by law from 
the other, State. institutions» (1913, ¢: 62,.s..2; C.S., s. 5135) 


§ 112-3. Location of Home.—The board of directors shall locate the Con- 
federate Woman’s Home at such place in’ North Carolina as they shall deem 
proper, and it shall be located in or near that town or city offering the largest 
inducement having due regard to the desirability and suitability for the location 
ofsthestiomen) (1913 :c262;sA2% GC Sets, 5136.) 


§ 112-4. Advisory board of lady managers.—Mrs. Hunter Smith, Mrs. 
N. B. Mann, Mrs. T. L. Costner, Mrs. R. F. Dalton, Mrs. F. A. Woodard, Mrs. 
W. H. Mendenhall, Mrs. E. C. Chambers, Mrs. Charles S. Wallace, Mrs. M. O. 
Winstead, Mrs. Marshall Williams are appointed an advisory board of lady 
managers for a term of two years, whose duties it shall be to assist the directors 
in the equipment and management of the Home as they may be requested to do, 
shall solicit contributions for the Home and generally shall use all the powers 
given to and perform all the duties required of them by the board of directors. 
The successors in office of said lady managers shall be selected one from each 
congressional district in the State. All vacancies in said advisory board, whether 
from expiration of office or otherwise, shall, subject to the limitations herein set 
out respecting the way of selection, be filled by the board of directors. (1913, c. 
Oe Oa Gere Dosa 


§ 112-5. Reversion of property. — If the land on which the said Home 
shall be located or used in connection therewith shall at any time cease to be 
used for that purpose, or for the use and benefit of the dependent wives and 
widows of the Confederate soldiers as herein specified, or other worthy indigent 
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Confederate women of this State, the same shall revert to the person or persons 
donating the same, if it has been acquired entirely by donations; otherwise, it 
shall revert to the State; but in all cases of nonuser for the said purpose, the 
buildings thereon, the furniture and equipment generally of every nature, shall 
revert and belong to the State. (1913, c. 62, 8i43 CeSHeseolS8y) 


§ 112-6. Compensation of directors.—The directors provided for in this 
article shall be entitled to their actual expenses incurred in attending the meet- 
ings of the board of directors since their appointment, and also in attending 
future meetings of the board, the same to be paid out of the funds of the Con- 
federate Woman’s Home. LOLS MCR 200 2 Gt. S) Xe 5139.) 


ARTICLE 2, 
Pensions. 
Part 1. Pension Boards. 


§ 112-7. State Board; examination of applications.—The Governor, 
Attorney General, and Auditor shall be constituted a State Board of Pensions, 
which shall examine each application for a pension, and for this purpose it may 
take other testimony than that sent by the county boards. Such applications as 
are approved by the State Board shall be paid by the Treasurer, upon the warrant 
of the Auditor. (1921, c. 189,s.1;C. S.,s. 5168(a).) 


§ 112-8. State Board to make rules.—The State Board of Pensions is 
empowered to prescribe rules and regulations for the more certainly carrying 


into effect this article according to its true intent and purpose. (1921, c. 189; s. 
25 C.-S.,'s. 5168(b).) 


§ 112-9. Auditor to transmit lists to clerks of court.—The Auditor 
shall, as soon as the same is ascertained, transmit to the clerks of the superior 
court of the several counties a correct list of the pensioners, with their post offices, 
as allowed by the State Board of Pensions. IPA Ic t1eois 53.8 Ci Sets 516805 
29 25296, 8:1.) 

Editor’s Note. — The 1929 amendment oftener, a list of the pensioners on the 
struck out the sentence “The auditor may pension roll,” formerly appearing at the end 
have printed once in each year, but not of this section. 


§ 112-10. County Board.—The clerk of the superior court, together with 
three reputable ex-Confederate soldiers, or sons, or daughters, or grandsons, or 
granddaughters of ex-Confederate soldiers, to be appointed by the State Auditor, 
shall consitute a county board of pensions for their county. (1921, c. 189, s. 
4;C.5S., s. 5168(d) ; 1929, c. 92, s. 1; 1933, c. 465, s. 1.) 

Editor’s Note——The 1929 amendment in- grandsons and granddaughters of veterans 
serted the words “or daughters” in this eligible for the board. 
section, and the 1933 amendment made 


§ 112-11. Compensation of members of the county board of pen- 
sions.—Each member of the county board of pensions shall be entitled to two dol- 
lars a day, not exceeding three days in any year, when attending the annual meet- 
ing of said board, the said compensation to be paid by the county treasurer on the 
order of the board of county commissioners. (1903, c. 273, s. 19; Rev., s. 2783 ; 
eS, S010.) 


§ 112-12. Examination and classification by county board; certifi- 
cate of disability.—All persons entitled to pensions under this article, not now 
drawing pensions, shall appear before the county board of pensions for examina- 
tion and classification in compliance with the provisions of this article: Pro- 
vided, that all such as are unable to attend shall present a certificate from a 
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creditable physician, living and practicing medicine in the community in which 
the applicant resides, that the applicant is unable to attend. (1921, c. 189, s. hi 
C. S., s. 5168(e) ; Ex. Sess. 1924, c. 106; 1941, c. 152, s. 1.) 

Editor’s Note. — The 1941 amendment each year,” formerly appearing before the 
struck out the words “on or before the words “for examination”. 
first Mondays in February and July of 


§ 112-13. Annual revision of pension roll. — On the first Mondays of 
February and July of each year the pension board of each county shall revise and 
purge the pension roll of the county, first giving written notice of ten days to the 
pensioner who is alleged not to be rightfully on the State pension roll, to show 
cause why his name should not be stricken from the pension list, and the board 
shall meet another day to consider the subject of purging the list. (1921, c. 189, 
§..6°C, 5, s olOstineetex mess. 1924-1c. $100.) 

Editor’s Note. — This section was “Monday” and inserting the words “Feb- 
amended in 1924 by adding the “s” to  ruary and.” 


Part 2. Persons Entitled to Pensions; Classification and Amount. 


§ 112-14. Persons disabled in militia service; their widows and 
orphans. — Every person who may have been disabled by wounds in the militia 
service of the State, or rendered incapable thereby of procuring subsistence for 
himself and family, and the widows and orphans of such persons who may have 
died from such wounds, or from disease contracted in such service, shall be en- 
titled to pensions as hereinafter provided for Confederate soldiers. (R. C., ¢. 


84: Code, s. 3472; Rev., s. 4990; C. S., s. 5147.) 


§ 112-15. Blind or maimed Confederate soldiers.—All ex-Confederate 
soldiers and sailors who have become totally blind since the war, or who lost 
their sight or both hands or feet, or one arm and one leg, in the Confederate 
service, shall receive four hundred and twenty dollars a year. (1899, c. 619; 
1901; c.:332, $5: Rev.,’s.4991;; 1907, c: 60; 1921, c189,'s!'7;'Co Sirs: 5168(g) ; 
Ex. Sess. 1924, c. 83; 1925 c. 275, s. 6, subsec. 24.) 

Editor’s Note. — The 1925 amendment ury” formerly appearing immediately after 
deleted the words “from the public treas- the word “receive.” 


§ 112-16. Helpless or demented widows of Confederate soldiers.— 
Every widow of a Confederate soldier who married and was widowed prior to 
one thousand eight hundred and sixty-six and who has not remarried and who 
bore and raised legitimate child or children of the deceased Confederate soldier, 
and who has lost her mind, or become helpless, and is not confined in an asylum, 
or is not an inmate of any charitable institution, shall receive the same pay and 
in the same manner as blind Confederate soldiers. (1923, c. 3; C. S., s. 5168(h).) 


§ 112-17: Repealed by Session Laws 1945, c. 699, s. 2. 


§ 112-18. Classification of pensions for soldiers and widows.—There 
shall be paid out of the Treasury of the State, on the warrant of the Auditor, 
to every person who has been for twelve months immediately preceding his 
application for pension a bona fide resident of the State, and who is incapacitated 
for manual labor, and was a soldier or sailor in the service of the Confederate 
States of America during the War between the States, and to the widow of any 
deceased officer, soldier, or sailor who was in the service of the Confederate States 
of America during the War between the States, if such widow was married to 
such soldier, or sailor, prior to the date set forth in the widow’s classification 
in this section, and if she has married again, is widow at the date of her appli- 
cation, the following sums annually, according to the degree of disability as- 
certained by the following grades: 
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Class “A.” To all Confederate soldiers not included in § 112-17, who are 
now disabled from any cause to perform manual labor, twelve hundred dol- 
lars ($1200.00). 
Class “B.” To such colored servants who went with their masters to the war 
and can prove their service to the satisfaction of the county and State pension 
boards, four hundred and fifty-six dollars ($456.00). 


Widows 


Class “A.” To the widows of ex-Confederate soldiers who are blind in both 
eyes or totally helpless, nine hundred dollars ($900.00). 

Class “B.” To the widows of ex-Confederate soldiers who were married to 
such soldiers on or before January first, eighteen hundred and eighty, and to 
such widows who were married to such soldiers subsequent to January first, 
eighteen hundred and eighty, and who are now on the pension rolls, by virtue 
of previous statutes, four hundred ninety-two dollars ($492.00). Provided, 
that the State Board of Pensions upon the recommendation of the county pen- 
sion board, may add to Class B list of pensions such widows of Confederate 
veterans who were married to the deceased veterans prior to the year one thou- 
sand eight hundred and ninety-nine and who are now more than sixty years of 
age, as in the judgment of the State Board of Pensions are meritorious and 
deserving, and who from old age or other afflictions are unable to earn their own 
living. (1921; ¢189,"si 9;) Ex. Sess.01921; ¢:'89; C.'S.,;'s/5168(j) » Ex) Sess: 
1924Pe. 111301927 es 9678) 219290693005." 171935. 46% 1937, 'c318 2.1945, 
e699, "s" 171 9457e. 105 1ss 12351949. c.1158, se! 1-4 91953) c)?1225 = 1957, 
Celso. ss La) 


Editor’s Note. — The 1929 amendment 
added the proviso at the end of this sec- 
tion. The 1935 and 1937 amendments made 
changes in the paragraph entitled “Class 
A” under “Widows”. And the 1945 and 
1949 amendments increased the various al- 
lowances. 


The 1953 amendment increased the pen- 
sions for “Class A” widows from $600.00 
to $720.00 and for “Class B” widows from 
$312.00 to $372.00. The 1957 amendment 
increased the pensions for “Class A” wid- 
ows to $900.00 and for “Class B” widows 
to $492.00. 


§ 112-19. Certain widows of Confederate soldiers placed on Class 
B pension roll.—All widows of Confederate soldiers who have lived with such 
soldiers for a period of five years prior to the death of such soldier, or for any 
period of time if a child was born of said marriage, and where the death of the 
soldier occurred since the year one thousand eight hundred ninety-nine, shall, 
upon proper proof of such facts, be placed upon the pension list in Class B, and 
paid from the pension fund such pensions as are allowed to other widows of 
Confederate soldiers in Class B: Provided, that no payments shall be made to 
any widows of Confederate soldiers as hereinbefore referred to, except and until 
they shall have qualified for said benefits under and pursuant to the general State 


pension laws as modified hereby. 
1004.) 


Editor’s Note. — The 1953 amendment 
substituted “five years” for “ten years” in 
line two, it being the stated purpose of the 
amendment “to reduce from ten years to 
five years the period for which widows of 
certain Confederate soldiers must have 


(1937, cc. 181, 454; 1953, c. 1169; 1959, c. 


lived with such soldiers in order to be 
placed upon the Class B pension roll.” 

The 1959 amendment inserted the words 
“or for any period of time if a child was 
born of said marriage’ in lines two and 
three. 


§ 112-20. Persons not entitled to pensions.—No person shall be entitled 


to receive the benefits of this article: 


(1) Who is an inmate of the Soldiers’ Home at Raleigh; 
(2) Who is confined in an asylum or county home; 
(3) Repealed by Session Laws 1959, c. 181, s. 1. 
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(4) Who holds a national, State, or county office, which pays annually in 
salary or fees the sum of three hundred dollars ($300) ; 

(5) Who was a deserter, or the widow of such deserter; but no soldier who 
has been honorably discharged, or who was in service at the surrender 
shall be considered a deserter in the meaning of this section; 

(6) Who is receiving aid from the State under any act providing for the re- 
lief of soldiers who are blind or maimed; 

(7) Who owns in his own right, or in the right of his wife, property whose tax 
valuation exceeds two thousand dollars ($2,000), or who, having 
owned property in excess of two thousand dollars ($2,000), has dis- 
posed of the same by gift or voluntary conveyance to his wife, child, 
next of kin, or to any other person since the eleventh day of March, 
one thousand eight hundred and eighty-five: Provided, that the county 
board of pensions may place upon the pension roll, in the classes to 
which they would otherwise belong, any Confederate soldier, sailor, 
or widow disqualified by the provisions of this section, who may ap- 
pear to be unable to earn a living from property valued as much as 
two thousand dollars ($2,000) or more for taxation, and who may ap- 
pear to the board from special circumstances worthy to be placed up- 
ongthespensionproll) (0192 Iya. 189 esl 0 AG eS sisnb Cori) e) 

Editor’s Note.—Section 2 of the act re- of chapter 112 of the General Statutes, 
pealing subdivision (3) provides: “It is the may continue to receive such a pension, 
intent of this act that any widow of a Con-- even though she is eligible for and receives 
federate soldier, who is qualified to receive a pension from any other state or from the 
a pension from this State under article 2 United States.” 


§ 112-21. Removal from pension lists of persons eligible for old age 
assistance. — All widows of Confederate veterans and all colored servants of 
Confederate soldiers who are eligible for old age assistance under the provisions 
of §§ 108-15 to 108-76, from and after the first day of June, one thousand nine 
hundred thirty-nine, shall not be entitled to any pension provided by the provi- 
sions of chapter 112, entitled “(Confederate Homes and Pensions,” and any acts 
of the General Assembly amendatory thereof, or by virtue of any special or gen- 
eral law relating to pensions for widows of Confederate veterans or colored sery- 
ants of Confederate soldiers. 

Before the first day of June, one thousand nine hundred thirty-nine, the county 
board of welfare in every county in this State shall make a complete and 
thorough examination and investigation of all widows of Confederate veterans 
and all colored servants of Confederate soldiers whose names are on the pension 
roll in each county, and shall determine the eligibility of such pensioners for 
old age assistance under the provisions of §§ 108-15 to 108-76 without any ap- 
plications being made by such persons for old age assistance as required by said 
law, and after making such investigation, shall determine the eligibility of such 
persons for old age assistance and the amount of assistance which any such per- 
son is entitled to receive in accordance with the provisions of the Old Age Assist- 
ance Act. After such investigations and determinations have been made, the 
county board of welfare shall notify the county pension board in the county of 
such county board of welfare of the persons who are found to be eligible for old 
age assistance under the provisions of said law. Upon such certification to the 
county pension board, the county pension board shall revise the list of pensioners 
in said county and shall exclude from said list all the widows of Confederate 
veterans and all colored servants of Confederate soldiers who are certified as be- 
ing eligible for old age assistance. The county pension board shall, upon receipt 
of such certification from the county board of welfare, and revision of the pen- 
sion list as aforesaid, notify the State Board of Pensions of the revision of the 
pension list for said county and the names eliminated therefrom. The county 
board of welfare, in making the aforesaid certification to the county pension 
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board, shall also send a copy thereof to the State Board of Pensions, and such 
certification from the county board of welfare to the State Board of Pensions 
shall be sufficient authority for removal of such names from the pension list by 
the State Board of Pensions. If it should thereafter be determined that such 
person so removed from the pension list was not eligible for old age assistance 
by the authority administering said law, the award for old age assistance to such 
person is revoked, the name of such person, if otherwise eligible, shall be re- 
stored to the said pension list by the county pension board, and the full pension 
to which such person would be entitled, if the name had not been withdrawn 
from said list, shall be paid. 

As to all persons found eligible for old age assistance whose names are re- 
moved from the pension list as herein required, the amount necessary for pay- 
ment of awards for old age assistance shall be paid entirely out of State and 
federal funds. 

In the event it is determined by the county board of welfare that the awards 
which such eligible persons are entitled to receive shall be less than the amount 
paid such persons as pensions, such names shall not be withdrawn from the said 
pension list, and the county board of welfare shall not make any award of old 
age benefits to such persons. 

After the county pension board has revised the list of pensions in each county 
as herein provided, and after having certified the same to the State Board of 
Pensions, the State Board of Pensions shall certify the revised list of pensioners 
to the State Auditor and the State Auditor shali transmit to the clerks of the 
superior court in the several counties a correct revised list of pensioners, with 
their post offices, as allowed by the State Board of Pensions. C1935 7-2C8 22/7 
1939, c102)) 

Editor’s Note.—The 1939 amendment re- 
wrote this section. 

Part 3. Application for Pensions. 


§ 112-22. Forms provided by Auditor.—The Auditor of the State shall 
provide a form of application (according to the terms of this article), and have 
the same printed and sent to the clerks of the superior court of the several coun- 
ties of the State for use of applicants. (1921, c. 189, s. 11; C. S., s. 5168(1).) 


§ 112-23. Application by person, guardian or receiver.—No soldier, 
officer, sailor, or widow shall be entitled to the benefits of this chapter except 
upon his or her own application, or, in case he or she is insane, upon the ap- 
plication of his or her guardian or receiver. (1921, c. 189, s. 12; C. tess: 
5168(m).) 


§ 112-24. Applications by persons not on rolls. — Before any officer, 
soldier, or sailor, not now receiving a pension, shall receive any part of the annual 
appropriation made for pensions he shall, on or before the first Monday in July 
of every year, file with the superior court clerk of the county wherein he resides 
an application for relief, setting forth in detail the company and regiment or 
battalion in which he served at the time of receiving the wound; the time and 
place of receiving the wound; whether he is holding an office in the State, 
United States, or county from which he is receiving the sum of three hundred 
dollars ($300) in fees or salary; whether he is worth in his own right or in 
the right of his wife, property at its assessed value for taxation to the amount 
of two thousand dollars ($2,000); whether he is receiving any aid from the 
State of North Carolina under any other statute providing for the relief of the 
maimed and blind soldiers of the State; and whether he is a citizen of the State 
of North Carolina. Such application shall be verified by the oath of the ap- 
plicant made before anyone empowered to administer oaths, and shall be ac- 
companied by the affidavit of one or more credible witnesses, stating that he or 
they verily believe the applicant to be the identical person named in the applica- 
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tion, and that the facts stated in the application are true; and when the county 
board of pensions is satisfied with the justice of the claim made by the applicant 
they shall so certify the same to the Auditor of the State under their hands and 
the seal of the superior court of their county, which shall be impressed by the 
clerk of the superior court of the county; and there shall accompany the cer- 
tificate so sent to the Auditor the application, affidavit, and proofs taken by 
them, which papers shall be kept on file in the Auditor’s office. Clerks of the 
superior courts shall receive no fees whatsoever for services herein required of 


them?! (19219c. 189) Sul 3seGeeo s.15168(n)s) 


§ 112-25. Time for forwarding certificate; Auditor to issue warrant. 
—It shall be the duty of the clerk of the superior court of the county where 
the application is filed to forward to the Auditor of the State, immediately after 
the certificate required by § 112-24 is made and before the first Monday in 
August in each year, the application and proofs and certificates, and upon the 
State Board of Pensions being satisfied of the truth and genuineness of the ap- 
plication, the Auditor shall issue his warrant on the State Treasurer for the 


same: (dO2 iam ioors 14, GC, o; Ss. D10GU0) a) 


§ 112-26. Subsequent certificate; suggestion of fraud. — After an 
application has once been passed upon and allowed by the county and State 
boards, it shall be necessary only for the applicant to file with the Auditor of 
State a certificate from the clerk of the superior court of the county in which 
the application was originally filed, setting forth that the applicant is the identical 
person named in the original application which is on file in the Auditor’s office, 
and that the applicant is alive, but still disabled, and a citizen of this State, and 
still entitled to the benefits of this article, which certificate may be passed upon 
by the State Board, upon suggestions of fraud, before the Auditor draws his 
warrant upon such certificate. (1921, c. 189, s. 15; C. S., s. 5168(p).) 


Part 4. Payment of Pensions; Warrants. 


§ 112-27. Payment of pensions in advance; acknowledgment of re- 
ceipt of warrants.—Pensions are payable monthly in advance, and the State 
Auditor shall divide into twelve equal installments the yearly amount due each 
pensioner and shall transmit to the clerks of the superior court of the various 
counties warrants for the same on or before the first day of each calendar month, 
the installment then due. It shall be the duty of the clerk of the superior court 
to acknowledge to the Auditor the receipt of such warrants by the next mail after 
their receipt, to deliver or mail forthwith to each pensioner in his county his 
warrant, and to post in the courthouse a list of the pensioners to whom he has 
mailed or delivered warrants. (1921, c. 189, s. 16; C. S., s. 5168(q); 1939, c. 
187s:silc) 

Editor’s Note.—Prior to the 1939 amend- of a pension payable in the future are not 
ment pensions were payable twice a year. assignable. Gill v. Dixon, 131 N. C. 87, 
Pension Not Assignable. — Installments 42 S. E. 538 (1902). 


§ 112-28. Warrants payable to pensioner or order; indorsement; 
copy of power of attorney.—The Auditor shall issue his warrant payable to 
the pensioner, or order, and such warrants shall not be paid by the Treasurer 
without the indorsement of the payee or his duly appointed attorney in fact, 
specially authorized to make such indorsement; and if such indorsement is made 
by the attorney in fact of the payee, a copy of the power of attorney, duly attested 
by the clerk of the superior court or a justice of the peace or notary public of 
the county in which the payee resides shall be attached to the warrant. (1921, 
CH SOS S.A PG Ss. COs Grieel etl, ce loge aren 

Editor’s Note.—-Prior to the 1941 amend- 
ment the indorsement of the payee was re- 
quired to be officially attested. 
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Part 5. Funds Provided for Pensions. 


§ 112-29. Limit and distribution of appropriation.—The State Auditor 
is authorized, empowered and directed to apportion, distribute and divide the 
money appropriated by the State for pensions, and to issue warrants to the 
several pensioners pro rata in their respective grades: Provided, that if the 
money appropriated by the General Assembly for the Confederate soldiers, widows 
and servants is more than enough to pay them the amounts mentioned in this 
chapter, or if for any other cause, after paying the Confederate soldiers, widows 
and servants the amount stipulated in their respective grades as set out in this 
chapter, there should be an excess of the money appropriated for the first year, 
then the balance in the fund so appropriated for the first year shall revert and sup- 
plement the fund appropriated for the second year of the biennium: Provided, 
further, that if any moneys herein appropriated for the purposes aforesaid, shall 
not be needed to pay the Confederate soldiers, widows and servants the amounts 
stipulated in their respective grades, then such moneys shall be paid by the 
State Board of Pensions into the treasury and become a part of the general 
fund appropriated by the State for other purposes: Provided, that no greater 
amount shall be paid out under this chapter than is appropriated under the Gen- 
eral Appropriation Maintenance Act. (1921, c. 189, s. 20; C. S., s. 5168(u) ; 
PzZ/,°c.-96, $47) 


Legislative Right. — It is the exclusive certained and from what fund and by 
right of the legislature to determine and whom allowances for their support shall be 
declare by whom and how the indigent of made. Board v. Commissioners, 113 N. C. 
the State entitled to support shall be as- 379,18 S. E. 661 (1893). 


§ 112-30. Increase by counties; special tax. — The county commis- 
sioners of each county in the State are authorized and empowered, if in their 
discretion such levy is deemed advisable, to levy for each year, at the same time 
and in the same manner as the levy of other county taxes, a special tax not 
exceeding two cents on the hundred dollars valuation of property and six cents 
on each taxable poll for the purpose of increasing the pensions of Confederate 
soldiers and widows. 

Such tax shall be collected and accounted for by the sheriff or other tax col- 
lector in the same manner and under the same penalties as other taxes levied 
for the county, and the net proceeds thereof shall be applied each year to in- 
crease pro rata the pensions of such persons as stand upon the Confederate 
pension roll of the county for the year in which the tax is levied. 

The amount collected under this section shall be disbursed by the county com- 


missioners pro rata to the various pensioners in such county as shown by the 
State pension list for that county. (1921, c. 189, s. 21; C. S., s. 5168(v).) 


Local Modification. — Cumberland: 1907, 
CG. Oo. 

Constitutionality—Whether this section 
be regarded as general or special, it meets 
the requirements of Article V, section 6, 
and its efficacy is not impaired by this sec- 
tion of the Constitution. It is a familiar 


pressly or impliedly repealed by an amend- 
ment to the Constitution remain in full 
force and effect, and that a statute will not 
be declared void unless the breach of the 
Constitution is so manifest as to leave no 
room for reasonable doubt. Brown vy. Jen- 
nings, 188 N. C. 155, 124 S. E. 150 (1924). 


principle that existing statutes not ex- 


Part 6. Miscellaneous Provisions. 


§ 112-31. Officer failing to perform duties.—Any officer or other person 
who shall neglect or refuse to discharge the duties imposed upon him by this 
article shall be guilty of a misdemeanor, and upon conviction thereof in the su- 
perior court shall be fined or imprisoned at the discretion of the court. (1921, 
erley,.s. 22> C.S,, s:-5168(w)2) 
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§ 112-32. Speculation in pension claims a misdemeanor.—Any per- 
son who shall speculate or purchase for a less sum than that to which each may 
be entitled the claims of any soldier or sailor or widow of a deceased soldier or 
sailor, allowed under the provisions of this article, shall be guilty of a misde- 
meanor, and upon conviction shall be fined or imprisoned, or both in the dis- 
cretion of the court, (192)..c 189 saan C..5:, S..0L0G(x).) 

Pension Not Assignable. — Installments assignable. Gill v. Dixon, 131 N. C. 87, 42 
of a pension payable in the future are not §S. E. 538 (1902). 


§ 112-33. County payment of burial expenses. — Whenever in any 
county of this State a Confederate pensioner on the pension roll of the county 
or the widow of a Confederate soldier shall die, it shall be the duty of the board 
of commissioners of such county, upon the certificate of such fact by the clerk 
of the superior court and recommendation of the chairman of the pension board 
of the county, to order the payment out of the general fund of the county of a 
sum not exceeding thirty dollars ($30), to be applied toward defraying the burial 
expenses of such deceased pensioner or widow. (1921, c. 189, s. 24; C. S., s. 
5168(y).) 

County Liable for Expenses.—This sec- name of the pensioner appears, irrespective 
tion requires the amount stated to be paid of residence. Hannah v. Board, 176 N. C. 
by the board of commissioners of the 395, 97 S. E. 160 (1918). 
county on the pension roll of which the 


§ 112-34. State payment of burial expenses. — Whenever in any 
county of this State a Confederate pensioner on the pension roll shall die, and 
such fact has been determined by the State Auditor, the State Auditor shall for- 
ward to the clerk of the superior court of the county in which such pensioner 
resided a State warrant in the amount of one hundred fifty dollars ($150.00), to 
be paid by the clerk of the superior court of the county in which such pensioner 
resided to the personal representative, or next of kin of such deceased pensioner 
to be applied toward defraying the funeral expenses of such deceased pensioner : 
Provided, that this section shall also apply to pensioners transferred to old age 
assistance under the provisions of § 112-21: Provided further, that this section 
shall apply to persons who otherwise would be entitled to pensions but who are 
not on pension roll at time of death because of being admitted to county home, 
county institution or State institution. (1939, c.-187, s. 2; 1941, c. 152, s. 4; 
1949 ,.cplO1S 341957, ca.) 30D ts 23s) 


Editor’s Note. — The 1941 amendment The 1957 amendment increased the 
added the first proviso, and the 1949 amend- amount for funeral expenses from $100.00 
ment added the second proviso. to $150.00. 


§ 112-35. Peddling without license. — All ex-Confederate soldiers who 
are without means of support other than their manual labor, and who are in- 
capacitated to perform manual labor for any reason other than by their vicious 
habits, and now citizens of this State, shall be allowed to peddle drugs, goods, 
wares, and merchandise in any of the counties of this State without a license 
therefor. Before any soldier shall be entitled to the benefits of this section he 
shall make application to the county board of pensioners of the county of which 
he is a resident, and show to the satisfaction of the county board of pensions that 
he is entitled to the same by having served in the Confederate army or navy 
during the War between the States, and that he is incapacitated to perform 
manual labor, and does not own property the tax valuation of which exceeds the 
sum of two thousand dollars ($2,000) in his own name or in the name of his 
wife, deeded to her by him since the first day of March, one thousand nine 
hundred and two. (1921, c. 189, s. 25; C. S., s. 5168(z).) 

Cross Reference.—As to exemption from 
jury duty, see § 9-19. 
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§ 112-36. Taking fees for acknowledgments by pensioners.—It shall 
be unlawful for any clerk of the superior court, notary public or any magistrate 
to charge any Confederate pensioner or the widow of such Confederate pensioner 
receiving a pension from the State of North Carolina for taking acknowledg- 
ments in connection with pension papers. 

Any person violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor and upon conviction shall be fined not more than fifty 
dollars or imprisoned not more than thirty days. (1925, c. 68.) 


§ 112-37. Officers required to check roll of pensioners with record 
of vital statistics.—It shall be the duty of the register of deeds and the clerk 
of the court of each county in the State of North Carolina to check the roll of 
pensioners furnished the clerks of the court of the various counties of the State, 
with the record of vital statistics in the office of the register of deeds, within 
ten days after receipt of the pension roll, which roll shail be furnished by the 
State Auditor on or before October fifteenth and April fifteenth of each year, 
and certify under their hands and seals of their office, the names of all deceased 
pensioners with dates of their death, whose names appear upon the pension roll, 
to the State Auditor. The State Auditor at the time of furnishing the pension 
rolls to the register of deeds and clerk of the superior court of each county, as 
herein provided, shall also furnish copies of said pension rolls to the State 
Registrar of Vital Statistics, who shall cause the same to be checked against 
the vital statistics records in his office and certify to the State Auditor the names 
of all persons appearing on said pension rolls, which the records in his office 
show to be deceased, together with the dates of their death. (1931, c. 144.) 
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Chapter 113. 


Conservation and Development. 


SUBCHAPTER I. DEPARTMENT OF 
CONSERVATION AND DE- 


VELOPMENT. 
Article 1. 
Organization and Powers. 
Sec. 
113-1. Meaning of terms. 
113-2. Department created. 
113-3. Duties of the Department. 
113-4. Board of Conservation and De- 
velopment. 
113-5. Appointment and terms of office of 
Board. 
113-6. Meetings of the Board and com- 
mercial fisheries committee. 
113-7. Compensation of Board. 
113-8. Powers and duties of the Board. 
113-8.1. [Repealed.] 
113-9. Director of Conservation and De- 
velopment. 
113-10. Duties of the Director. 
113-11. Compensation of the Director. 
113-12. Heads of divisions, experts and as- 
sistants. 
113-13. Power to examine witnesses. 
113-14. Reports and publications. 


113-15. Advertising of State resources and 
advantages. 


Sec. 

113-27. [Repealed.] 

113-28. Reimbursement of government for 
expense of emergency conserva- 
tion work. 


Article 1A. 
Special Peace Officers. 


113-28.1. Designated employees commis- 
sioned special peace officers by 
Governor. 

113-28.2. Powers of arrest. 

113-28.3. Bond required. 

113-28.4. Oaths required. 


SUBCHAPTER II. STATE FORESTS 
AND PARKS. 


Article 2. 


Acquisition and Control of State 
Forests and Parks. 


113-29. Policy and plan to be inaugurated 
by Division of Forestry. 

113-29.1. Growing of timber on unused 
State lands authorized. 

113-30. Use of lands acquired by counties 
through tax foreclosures as dem- 
onstration forests. 


sete ta Dirent franeed oerteaten 113-31. Procedure for acquisition of delin- 

Ba) eo agian Re ones at po ptea ; quent tax lands from counties. 

pietOhaS d pace ae 8; 1413-32. Purchase of lands for use as dem- 

143-16.00 set SN aK a encies of the ; onstration forests. 

“AOE OaP DEE ae ger 113-33. Forest management appropriation. 

federal government. . 
fake 113-34. Power to acquire lands as State 

113-17. Agreements, negotiations and con- : : 

; forests, parks, etc.; donations or 
ferences with federal government. ; , : 
: : leases by United States; leases 

113-18. Department authorized to receive £ ; : 

or recreational purposes; rules 
funds from Federal Power Com- : bli 
ee, F governing public use. 

‘ on ti Tha ter Sted 113-35. State timber may be sold by De- 
113-19. RBS on WSLS OLE ee ers partment of Conservation and 
144-90 ate es ck Ab hes na Development; forest nurseries; 

ae? Nee esos 3 a4 ibe seen ee oT ie control over parks, etc.; opera- 

Cor acne er : ; ‘th Stat tion of public service facilities; 

Leora ER CEN : aay ee bh ch concessions to private concerns. 
in making water resource survey. 1443.36 Application of proceeds from sale 

113-22. Control of State forests. oh ter ced 

113-23. Control of Mount Mitchell Park LIED. greek : 

: 113-37. Legislative authority necessary for 
and other State parks. pavinent 

113-24. Protection of waterfowl food grow- 113-38. Distribution of funds from sale of 
ing in public waters. forest lands. 

113-25. Notice to Department before be- 413-39. License fees for hunting and fish- 
ginning business of manufactur- ing on government-owned prop- 
ing products from mineral re- erty unaffected. 
sources of State. 113-40. Donations of property for forestry 

113-26. [Repealed.] or park purposes; agreements 

113-26.1. Bureau of Mines; mineral mu- with federal government or agen- 
seum. cies for acquisition. 
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Sec. 

113-41. Expenditure of funds for develop- 
ment, etc.; disposition of prod- 
ucts from lands; rules and regu- 
lations. 

113-42. Disposition of revenues received 
from lands acquired. 

113-43. State not obligated for debts cre- 
ated hereunder. 

113-44. Disposition of lands acquired. 

Article 3. 
Private Lands Designated as 
State Forests. 

113-45. Governor may designate State 
forests. 

113-46. Publication of declaration. 

113-47. Duty of the landowners. 

113-48. Forest rangers appointed. 

113-49. Powers of State forest rangers. 

113-50. Fines imposed. 


Article 4. 


Protection against Forest Fires; 
Fire Control. 


113-51. Board of Conservation and De- 
velopment. 

State Forester and forest rangers. 

Duties of State Forester. 


Duties of forest rangers; payment 
of expenses by State and coun- 
ties. 

Powers of forest rangers to pre- 
vent and extinguish fires. 


Compensation of forest rangers. 
Woodland defined. 
Misdemeanor to 
forestry notice. 
Co-operation between counties and 
State in forest fire protection. 


forest 


113-52. 
113-53. 
113-54. 


113-55. 


113-56. 
113-57. 
113-58. destroy posted 
113-59. 


Instructions on 
tion. 

Authority of Governor to close 
forests and woodlands to hunt- 
ing, fishing and trapping. 

Publication of proclamation; an- 
nulment thereof. 

Violation of proclamation a mis- 
demeanor. 


Article 4A. 


Protection of Forest against Insect Infec- 
tion and Disease. 


113-60. preserva- 


113-60.1. 


113-60.2. 


113-60.3. 


113-60.4. Purpose and intent. 

113-60.5. Authority of the Department of 
Conservation and Develop- 
ment. 

113-60.6. Definitions. 

113-60.7. Action against insects and dis- 
eases. 
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113-60.8. Authority of State Forester and 
his agents to go upon private 
land within control zone. 

113-60.9. Co-operative agreements. 


113-60.10. Annulment of control zone. 


Article 4B. 


Southeastern Interstate Forest Fire 
Protection Compact. 


Execution of Compact author- 
ized; terms of Compact. 

When Compact to become ef- 
fective; authority of Governor. 

Assent of legislature to mutual 
aid provisions of other com- 
pacts. 

Compact Administrator; North 
Carolina members of advisory 
committee. 


113-60.11. 
113-60.12. 


113-60.13. 


113-60.14. 


Article 5. 


Corporations for Protection and 
Development of Forests. 


113-61. Private limited dividend corpora- 
tions may be formed. 


113-62. Manner of organizing. 

113-63. Directors. 

113-64. Duties of supervision by Director 
of Department of Conservation 
and Development. 

113-65. Powers of Director. 

113-66. Provision for appeal by corpora- 
tions to Governor. 

113-67. Limitations as to dividends. 

113-68. Issuance of securities restricted. 

113-69. Limitation on bounties to stock- 
holders. 

113-70. Earnings above dividend require- 
ments payable to State. 

113-71. Dissolution of corporation. 

113-72. Cutting and sale of timber. 

113-73. Corporation may not sell or con- 
vey without consent of Director, 
or pay higher interest rate than 
6%. 

113-74. Power to borrow money limited. 

113-75. Director to approve development 
of forests. 

113-76. Application of corporate income. 

113-77. Reorganization of corporations. 


Article 6. 


Co-operation for Development of Federal 
Parks, Parkways and Forests. 


113-78 to 113-81. [Repealed.] 
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Article 6A. 


Forestry Services and Advice for Owners 
and Operators of Forest Land. 

Sec. 

113-81.1. Authority to render 
forestry services. 

113-81.2. Services under direction of State 
Forester; compensation; when 
services without charge. 

113-81.3. Deposit of receipts with State 
treasury. 


SUBCHAPTER III. GAME LAWS. 


Article 7. 
North Carolina Game Law of 1935. 


scientific 


113-82. Title of article. 

113-83. Definitions. 

113-84. Powers and duties of the Board 
of Conservation and Develop- 
ment. 

113-85. Limitations on powers. 

113-86. Organization of work. 

113-87. Permits to kill game injurious to 
agriculture. 

113-88. Publication of rules and regula- 
tions of Board. 

113-89. County game commissions. 

113-90. Appointment of Commissioner; 
salary; expenses; bond; office. 

113-91. Powers of Commissioner. 

113-92. Officers constituted deputy game 
protectors. 

113-93. Protectors, deputy protectors, and 
refuge keepers constituted spe- 
cial forest wardens. 

113-94. Payment to State Treasurer of 


license fees. 
113-95. Licenses required. 
113-95.1. Licenses for members of armed 


forces. 
113-96. ‘Trappers’ licenses. 
113-97. ‘Term and use of license. 
113-98. Exemption. 
113-99. Disposition of license fees. 
113-100. Open season. 
113-101. Bag limits. 
113-102. Protected and unprotected game. 
113-103. Unlawful possession. 
113-104. Manner of taking game. 
113-105. License to engage in business of 


game propagation; sale and 


transportation regulated. 

113-105.1. Possession, sale and transporta- 
tion of certain ring-necked 
pheasants and  chukar par- 
tridges legalized. 

113-106. Unlawful transportation. 

113-107. Marking packages in which game 
transported. 


358 


Sec. 

113-108. Privately owned public hunting 
grounds. 

113-109. Punishment for violation of arti- 
cle. 


Article 8. 
Fox Hunting Regulations. 


113-110. [Repealed.] 

113-110.1. Persons required to have fox 
hunting licenses. 

113-111. No closed season in certain coun- 
ties. 

113-112. Police power of protectors in en- 
forcing county laws relative to 
foxes. 


Article 9. 


Federal Regulations on Federal Lands. 


113-113. Legislative consent; violation 
made a misdemeanor. 
Article 10. 
Regulation of Fur Dealers; Licenses. 
113-114. Fur dealer’s license; fees. 
113-115. Annual report of furs bought. 
113-116. What counties may levy tax. 


113-117. Permits may be issued to non- 
resident dealers. 

Licenses for each employee of 
dealer; fees; residence require- 
ment. 

Nonresident buying furs person- 
ally or through agent classed as 
nonresident fur dealer. 


Violation a misdemeanor. 


Article 10A. 


Trespassing upon “Posted” Property to 
Hunt, Fish or Trap. 

113-120.1. Trespass for purposes of hunt- 
ing, etc., without written con- 
sent a misdemeanor. 

113-120.2. Regulations as to posting of 


113-118. 


113-119. 


113-120. 


property. 
113-120.3. Mutilation, etc., of “posted” 
signs; posting signs without 


consent of owner or agent. 

113-120.4. Entrance on navigable waters, 
etc., for purpose of fishing, 
hunting or trapping not pro- 
hibited. 


Article 11. 


Miscellaneous Provisions. 


113-121. Possession of firearm silencer, 
while hunting game, made un- 
lawiful. 

113-122. Sanctuary on Grandfather Moun- 
tain; molestation of game a 
misdemeanor. 
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113-123. Assent of State to act of Con- 
gress providing for aid in wild- 
life restoration projects. 

113-124. Birds kept as pets or for breeding. 

113-125. Bird dogs running at large in 
certain counties. 


113-126. Deer; fire-hunting; compelling 
testimony. 
SUBCHAPTER IV. FISH AND 
FISHERIES. 


Article 12. 
General Provisions for Administration. 


113-127. 
113-128. 


Definitions. 

Administrative machinery for en- 
forcing laws relating to fish. 

Commissioner of Commercial! 
Fisheries. 

Fish inspectors. 

Commissioner of Commercial 
Fisheries and assistants not to 
be financially interested in fish- 
eries. 

Clerical force and office for Com- 
mercial Fisheries Commissioner. 

Boats and equipment for Commer- 
cial Fisheries Commissioner. 

“Commercial Fisheries Fund” de- 
rived from imposts. 


Article 13. 


Powers and Duties of Board 
and Commissioners. 


Duties of the Board. 

Regulations as to fish, fishing, 
and fisheries made by Board. 
Regulations affecting existing in- 
terests not effective for two 

years. 

Hearing before changes as to cer- 
tain regulations. 

Reports of Board to legislature; 
publication. 

Violations investigated; nets 
seized and sold; bonds of Com- 
missioners liable. 

Arrests without warrant; investi- 
gation of unlawful transporta- 
tion of sea food. 

Taking fish for 
poses. 

113-142.1. Selling and replacing boats, etc.; 

Special Commercial Fisheries 

Equipment Fund. 


Article 13A. 
Commercial Fisheries Advisory Board. 


113-142.2. Creation; function, purpose and 
duty. 


113-129. 


113-130. 
113-131. 


113-132. 
113-133. 


113-134. 


113-135. 
113-136. 


113-137. 


113-138. 


113-139. 


113-140. 


113-141. 


113-142. scientific pur- 


Sec. 

113-142.3. Appointment of members; areas 
represented. 

113-142.4. Qualifications of members; all 
phases of commercial fishing 
represented. 

113-142.5. Terms of members; vacancies. 

113-142.6. Organization and meetings. 

113-142.7. Compensation and expenses. 


Article 14. 
Licenses for Fishing in Inland Waters. 


113-143. Fishing licenses for persons above 
16 years of age. 

113-143.1. Special trout fishing license. 

113-144. Resident State license. 

113-144.1. Licenses for service men. 

113-145. Nonresident State licenses. 


113-146. County licenses. 

113-147. Clerk of superior courts may sell 
licenses and account for same to 
Department. 

113-148. Department to furnish forms; 
what licenses must show; sig- 
nature of licensee; licenses to 
become void on December 31 of 
year issued. 

113-149. Record of all licenses issued to be 
kept. 

113-150. Reports. 

113-151. Deposit of proceeds of licenses 
with State Treasurer; use of, by 
Department. 

113-152. Licenses to be kept about person 
of licensees. 

113-153. Transfer of licenses forbidden. 

113-154. Licenses not additional to propa- 


gation license; to what waters 
applicable. 


113-154.1. Fishing from bridges. 

113-155. [Repealed.] 

113-156. Persons having resided in State 
for six months presumed to be 
residents. 

113-157. Violation made misdemeanor; 
punishment. 

Article 15. 


Commercial Licenses and Regulations. 
113-158 to 113-174. [Repealed.] 
Article 15A. 
Licenses and Taxes on Commercial 


Fisheries. 

113-174.1. Definitions. 

113-174.2. Licenses to fish; issuance, terms 
and enforcement. 

113-174.3. License fees and tax on non- 
food fish boats, nets, and proc- 
essing plants. 

113-174.4. [Repealed.] 
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113-174.5. License tax on dealers and 
packers. 

113-174.6. Purchase tax on dealers; sched- 
ule; collection. 

113-174.7. License tax on trawl boats, 
dredge boats, motor boats, and 
haul boats. 

113-174.8. Residents may catch shellfish 
for own use. 

Article 15B. 
Commercial License Regulations. 

113-174.9. Printed regulations furnished 
dealers. 

113-174.10. Dealers to keep and furnish 
statistics. 

113-174.11. Disturbing marks or property 
of Board prohibited. 

113-174.12. Explosives, drugs, and poisons 
prohibited; use of electrical 
device to take catfish in Cape 
Fear River. 

113-174.13. Possession of fish killed by ex- 
plosives as evidence. 

113-174.14. Discharge of deleterious mat- 
ter into waters prohibited. 

113-174.15. Operation of boats in violation 
of rules and laws _ forfeits 
boats and apparatus. 

113-174.16. Violations of fisheries law mis- 
demeanor; license forfeited. 

Article 16. 
Shellfish; General Laws. 

113-175. Oyster bed defined. 

113-176. Board to lease. 

113-177. Lessee to be citizen. 

113-178. Areas leased in difterent waters. 

113-179. Prerequisites for lease; applica- 

tion; deposit; survey; location. 

113-180. Execution of lease; notice and fil- 

ing; marking and planting. 

113-181. Term and rental. 

113-182. Nature of lessee’s rights; assign- 

ment and inheritance. 

113-183. Renewal of lease. 

113-184. Forfeiture of lease for nonpay- 

ment. 

113-185. Contest over grant of lease; time 

for contest; decision; appeal. 

113-186, 113-187. [ Repealed. ] 

113-188. Nonresidents not to be licensed 

or hired as oystermen. 

113-189. [Repealed. ] 

113-190. Monthly report of licenses to be 

filed. 

113-191. Certain shellfish beds real prop- 

erty for taxation, etc. 

113-192, 113-193. [Repealed.] 

113-194. Oyster measure. 
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113-195 
113-196 
113-197 


113-198 


113-201. 


113-202. 
113-203. 


113-204. 
113-205. 


113-206. 


113-207. 
113-208. 
113-209. 
113-210. 


113-210 


113-211. 


113-212. 


113-213. 


113-214. 


113-215. 
113-216. 


. Illegal measures prohibited. 

. [Repealed.] 

. Illegal dredging prohibited; evi- 
dence. 


to 113-200. [Repealed.] 

Unculled oysters seized and scat- 
tered on public grounds. 

[ Repealed. ] 

Perjury in application for oyster 
license. 

Catching oysters without license. 

Engaging in oyster dealing with- 
out license. 

Use of unlicensed boat in catch- 
ing oysters. 

Failure to stop and show license. 

Displaying false number on boat. 

Catching oysters for lime. 

Catching oysters Sunday or at 
night. 

1. Weight limit for oyster dredges. 

Unloading at factory Sunday or 
at night. 


Oyster-laden boats in canals reg- 
ulated. 
Sale or purchase of unculled 
oysters. 


Boat captain’s purchase of un- 
culled oysters. 

[ Repealed. ] 

Injury to private grounds; work 


at night. 
Article 16A. 


Development of Oyster and Other 


113-216 
113-216 


113-216 


113-216 


113-217 


113-220 


113-221 


113-222 


Bivalve Resources. 


1. Statement of purpose. 

.2. Powers of Board of Conserva- 
tion and Development; oyster 
rehabilitation program. 

.3. Appropriation for use by Divi- 
sion of Commercial Fisheries. 

.4. Use of proceeds from licenses, 
taxes and fees. 


Article 17. 


Experimental Oyster Farms. 


to 113-219. [Repealed.] 
Article 18. 
Propagation of Oysters, 
. Board to plant natural oyster 
beds; material; selection of 


planting ground. 

. Location and boundaries of plant- 
ing; propagating material; man- 
ner and time of planting; su- 
pervision of work. 

. Purchase of material; 
work; contracts. 


pay for 
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113-223. Marking boundary of planted 
grounds; protection. 

113-224. Acts violative of law constituting 
ing misdemeanor. 

113-225. Enforcement of law. 

113-226. Planting of certain kinds of oys- 


ters prohibited. 
Article 19. 


Terrapin. 
113-227, 113-228. [Repealed.] 
Article 20. 
Salt Fish and Fish Scrap. 


[ Repealed. ] 

Salt fish sold by weight; marked 
on package. 

[ Repealed. ] 

Measures for fish scrap and oil. 


Article 21. 


Commercial Fin Fishing; General 
Regulations. 


113-229. 
113-230. 


113-231. 
113-232. 


113-233. Right of fishing in grantee of land 
under water. 

113-234 to 113-236. [Repealed.] 

113-237. Permission to set up apparatus to 
be granted by Department of 
Conservation and Development 
and federal government; license 
fee. 


113-238 to 113-243. [Repealed.] 

113-244. Poisoning streams. 

113-245. Putting explosives in waters for- 
bidden. 

Fish offal in navigable waters. 

Sunday fishing. 

Robbing nets. 

Vessel injuring nets. 

Injury to fishing structures. 

Obstructing passage of fish’ in 
streams. 

Dams for mills and factories reg- 
ulated; sluiceways. 

Sluiceways and fish passages; reg- 
ulation and enforcement. 


113-246. 
113-247. 
113-248. 
113-249. 
113-250. 
113-251. 


113-252. 


113-253. 


Article 22. 


Co-operation with United States 
Bureau of Fisheries. 


113-254. Fish cultural operations by United 
States. 


Article 23. 
Propagation of Fish. 


113-255. License for propagation; by whom 
issued. 

113-256. Applications; 
pire. 


when licenses ex- 
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113-257. 
113-258. 
113-259. 
113-260. 
113-261. 
113-262. 
113-263. 


Erection of dams, ponds, etc. 
What license authorizes. 
Catching fish from streams. 
Certificate or invoice of sale. 
Annual reports of transactions. 
From what waters stock taken. 
Killing domestic and _ predatory 
birds and animals. 


Necessity for license; trespassing 
upon licensees’ property. 


Punishment for violation. 


113-264. 


113-265. 


Article 24. 
Shellfish; Local Laws. 


113-266 to 113-269. [Repealed.] 


113-269.1. Brunswick: Oyster 
beds. 


113-270 to 113-275. [Repealed.] 


Article 25. 


Commercial Fin Fishing; Local 
Regulations. 
113-276 to 113-350. [Repealed. ] 


113-351. Dare: Dutch and pound nets pro- 
hibited. 


113-352 to 113-377. [Repealed. ] 


and clam 


Article 26. 


Marine Fisheries Compact and 
Commission. 


113-377.1. Atlantic States Marine Fisheries 
Compact and Commission. 

113-377.2. Amendment to Compact to es- 
tablish joint regulation of spe- 
cific fisheries. 


113-377.3. North Carolina members of 
Commission. 

113-377.4. Powers of Commission and com- 
missioners. 


113-377.5. Powers herein granted to Com- 
mission are supplemental. 


113-377.6. Report of Commission to Goy- 
ernor and legislature; recom- 
mendations for legislative ac- 
tion; examination of accounts 
and books by Auditor. 


113-377.7. Commission subject to provi- 
sions of Executive Budget 
Act. 


SUBCHAPTER IVA. REPEALS. 
Article 26A. 
Repeal of Acts. 


113-377.8. Repeal of certain public, pub- 
lic-local, special and private 
acts. 


§ 113-1 Cu. 113. CONSERVATION AND 


SUBCHAPTER V. OIL AND GAS 
CONSERVATION. 


Article 27. 
Oil and Gas Conservation. 


Part 1. General Provisions. 
Sec. : 
113-378. Persons drilling for oil or gas to 
register and furnish bond. 
113-379. Filing log of drilling and develop- 
ment of each well. 
113-380. Violation a misdemeanor. 


Part 2. Provisions Dependent upon Ac- 
tion of Governor. 


113-381. Title. 

113-382. Declaration of policy. 

113-383. Petroleum Division created; mem- 
bers; terms of office; compen- 
sation and expenses. 

113-384. Quorum. 

113-385. Power to administer oaths. 

113-386. Director of production and con- 
servation and other employees; 
duties of secretary; Attorney 
General to furnish legal serv- 
ices. 

113-387. Production of crude oil and gas 
regulated; tax assessments. 

113-388. Collection of assessments. 

113-389. Definitions. 

113-390. Waste prohibited. 

113-391. Jurisdiction and authority of Pe- 
troleum Division; rules, regula- 
tions and orders. 

113-392. Protecting pool owners; drilling 
units in pools; location of wells; 
shares in pools. 

113-393. Development of lands as drilling 
unit by agreement or order of 
Division. 

113-394. Limitations on production; allo- 
cating and prorating ‘“allow- 
ables.” 

113-395. Notice and payment of fee to 
Division before drilling or aban- 
doning well; plugging abandoned 
well. 


Sec. 


113-396. 
113-397. 


113-398. 
113-399. 
113-400. 
113-401. 


113-402. 
113-403. 


113-404. 


113-405. 


113-406. 


113-407. 
113-408. 


113-409. 


113-410. 
113-411. 


113-412. 


113-413. 
113-414. 


DEVELOPMENT § 113-1 


Wells to be kept under control. 

Hearing before Division; notice; 
rules, regulations or orders; pub- 
lic records and copies as evi- 
dence. 

Procedure and powers in hearings 
by Division. 

Suits by Division. 

Assessing costs of hearings. 

Party to hearings; review. 

Rehearings. 

Application for court review; copy 
served on director who shall 
notify parties. 

Transcript transmitted to clerk of 
superior court; scope of review; 
procedure in superior court and 
upon appeal to Supreme Court. 

Introduction of new or additional 
evidence in superior court; hear- 
ing of additional material evi- 
dence by Division. 


Effect of pendency of review; stay 
of proceedings. 

Stay bond. 

Enjoining violation of laws and 
regulations; service of process; 
application for drilling well to 
include residence address of ap- 
plicant. 

Punishment for making false en- 
tries, etc. 

Penalties for other violations. 
Dealing in or handling of illegal 
oil, gas or product prohibited. 
Seizure and sale of contraband 

- oil, gas and product. 

Funds for administration. 

Filing list of renewed leases in 
office of register of deeds. 


SUBCHAPTER VI. WELL 
DRILLING. 


Article 28. 


Drillers Using Power Machinery. 


113-415 


to 113-419. [Repealed.] 


SUBCHAPTER I. DEPARTMENT OF CONSERVATION AND 
DEVELOPMENT. 


ARTICLE 1. 


Organization and Powers. 


§ 113-1. Meaning of terms.—In this article, unless the context other- 
wise requires, the expression “department” means the Department of Conserva- 
tion and Development; “board” means the Board of Conservation and Develop- 
ment; and “director” means the Director of Conservation and Development. 


(1925, c. 122, s. 3.) 


362 


§ 113-2 
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§ 113-5 


§ 113-2. Department created.—There is hereby created and established 
a department to be known as the “Department of Conservation and Development,” 
with the organization, powers and duties hereafter defined in this article. (1925, 


Crlges65.e2Z.) 


Stated in State v. Story, 241 N. C. 103, 
84 S. E. (2d) 386 (1954). 


§ 113-3. Duties of the Department.—(a) It shall be the duty of the 
Department, by investigation, recommendation and publication, to aid: 
(1) In the promotion of the conservation and development of the natural re- 


sources of the State; 


(2) In promoting a more profitable use of lands and forests ; 

(3) In promoting the development of commerce and industry ; 

(4) In co-ordinating existing scientific investigations and other related 
agencies in formulating and promoting sound policies of conservation 


and development; and 


(5) To collect and classify the facts derived from such investigations and 
from other agencies of the State as a source of information easily ac- 
cessible to the citizens of the State and to the public generally, setting 


forth the natural, economic, 
the State. 
(b): Repealed. 


industrial and commercial advantages of 


(1025, C1226 1957 C,.753, 6.3: C1424. 5) a) BS YS fam haar 1 Mi aS 


Cross References. — See note under § 
113-8. As to wildlife resources law, see §§ 
143-237 through 143-254. 

Editor’s Note. — The first 1957 amend- 
ment rewrote subdivision (2) of subsection 
(a) by omitting the reference to “waters,” 


and the second 1957 amendment added sub- 
section (b). The 1959 amendment repealed 
subsection (b). 

Cited in North Carolina State Ports Au- 
thority v. First-Citizens Bank & Trust Co., 
242 N. C. 416, 88 S. E. (2d) 109 (1955). 


§ 113-4. Board of Conservation and Development.—The control and 
management of the Department shall be vested in a board to be known as the 
“Board of Conservation and Development,” to be composed of fifteen members. 


Gi Gs liedy: SYS OD emcee ods 18-1041. 45.) 


§ 113-5. Appointment and terms of office of Board.—The terms of 
office of the members of the Board of Conservation and Development now sery- 
ing in such capacity shall expire at midnight on the thirtieth day of June, 1953. 
On the first day of July, 1953, the Governor shall appoint fifteen persons to be 
members of the Board of Conservation and Development. Five members. shall 
be appointed to serve for terms of two years each. Five members shall be ap- 
pointed for terms of four years each. Five members shall be appointed for 
terms of six years each. Upon the expiration of their respective terms, the 
successors of said members shall be appointed for a term of six years each there- 
after. In addition to the members appointed to the Board, as above prescribed, 
the Governor shall, on or as of July 1, 1957, appoint three additional members to 
said Board, two of whom shall represent the development, processing and pack- 
aging of agricultural and sea food products; one member shall represent the de- 
velopment and promotion of the tourist industry. Of the three additional mem- 
bers to be appointed, one shall serve for a term of two (2 ) years, one shall serve 
for a period of four (4) years, and one shall serve for a period of six (6) years. 
Thereafter, as their terms of office expire, members shall be appointed to serve 
for terms of six (6) years. All members appointed to the Board shall serve for 
the duration of their respective terms and until their successors are appointed 
and qualified. Any vacancy occurring in the membership of said Board because 
of death, resignation, or otherwise shall be filled by the Governor for the unex- 
pired term of such member. In making the appointments, the Governor shall 
take into consideration the functions and activities of the Board and in selecting 
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the members shall give, as nearly as possible, proportionate representation to each 
and all of such functions and activities of the Department. (1925, c. 122, s. 6; 
1927% ci 57,18. Beal 94 LP citos 19045 4cHO38ns7 13/1953 fen8l5 1957, c. 1428.) 
Editor’s Note—vThe 1945 amendment re- The 1957 amendment inserted the sev- 
wrote this section. enth, eighth and ninth sentences. 
The 1953 amendment rewrote the provi- 
sions with regard to appointment and terms 
of members. 


§ 113-6. Meetings of the Board and commercial fisheries commit- 
tee.—The said Board shall meet at least four times each year; one meeting to 
be held at some coastal area in the State, and the other three meetings to be held 
at a date and place to be fixed by the Board, and it may hold such other meetings 
as may be deemed necessary by the Board for the proper conduct of the business 
of the Department. The commercial fisheries committee of the Board of Conser- 
vation and Development shall meet in Morehead City once each year prior to the 
meeting held in the coastal area. It will at that time hear recommendations of 
the Commercial Fisheries Advisory Board and others interested in commercial 
fishing. sQhee omg 22), S.c/ ; LOZZ.aCo/ pheoton 1941,°c0A5 +3 1945,4ce O3opamee 
1947, c. 699; 1957, c. 248.) 


Editor’s Note.—Prior to the 1945 amend- word of the section from “shall” to “may.” 


ment only two meetings a year were re- The 1957 amendment changed “may” 
quired, and no place of meeting was desig- back to “shall”, added the last two sen- 
nated. tences, and made other changes. 


The 1947 amendment changed the fourth 


§ 113-7. Compensation of Board.—The members of the Board shall re- 
ceive not more than seven dollars per diem and actual travel expenses while in 
attendance on Board meetings or while engaged in the business of the Depart- 
ment, (1020, Cmleees. Oe U/C) 5 See tLe temo 1951, c. 408.) 


Editor’s Note. — The 1951 amendment 
raised the per diem from five to seven dol- 
lars. 


§ 113-8. Powers and duties of the Board.—The Board shall have con- 
trol of the work of the Department, and may make such rules and regulations 
as it may deem advisable to govern the work of the Department and the duties of 
its employees. 

It shall make investigations of the natural, industrial and commercial re- 
sources of the State, and take such measures as it may deem best suited to 
promote the conservation and development of such resources. 


It shall have charge of the work of forest maintenance, forest fire prevention, 
reforestation, and the protection of lands and water supplies by the preserva- 
tion of forests; it shall also have the care of State forests and parks, and other 
recreational areas now owned or to be acquired by the State, including the lakes 
referred to in § 146-7. 

It shall make such examination, survey and mapping of the geology, mineralogy 
and topography of the State, including their industrial and economic utilization, 
as it may consider necessary; make investigations of water supplies and water 
powers, prepare and maintain a general inventory of the water resources of the 
State, and take such measures as it may consider necessary to promote their 
development. 

It shall have the duty of enforcing the laws relating to all fish. 

It shall make investigations of the existing conditions of trade, commerce and 
industry in the State, with the causes which may hinder or encourage their 
growth, and may devise and recommend such plans as may be considered best 
suited to promote the development of these interests. 

The Board may take such other measures as it may deem advisable to obtain 
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and make public a more complete knowledge of the State and its resources, and it 
is authorized to co-operate with other departments and agencies of the State in 
obtaining and making public such information. 

It shall be the duty of the Board to arrange and classify the facts derived from 
the investigations made, so as to provide a general source of information in 
regard to the State, its advantages and resources. 

The Board may acquire such real and personal property as may be found 
desirable and necessary for the performance of the duties and functions of the 
Department of Conservation and Development, and pay for same out of any 
funds appropriated for the Department or available unappropriated revenues of 
the Department, when such acquisition is approved by the Governor and Council 
of State. The title to any real estate acquired shall be in the name of the State of 
North Carolina for the use and benefit of the Department. 

It shall also be the duty of the Board of Conservation and Development to 
supervise, guide, and control the performance by the Department of its additional 
duties as set forth in G. S. 113-3 (b) and to hold public hearings with regard 
thereto. (1925, ¢ 122585 95/1927, ¢).574:19475.¢. 118; 1957, c. 753, s. 4; c. 1424, 
sez.) 


Editor’s Note. — The 1947 amendment 
added the next to last paragraph. 

The first 1957 amendment deleted from 
the fourth paragraph the words “with rec- 
ommendations and plans for promoting 
their more profitable use” and inserted in 
lieu thereof “prepare and maintain a gen- 
eral inventory of the water resources of the 
State.” The second 1957 amendment added 
the last paragraph. 

Former § 146-7, referred to in the third 
paragraph, and relating to certain lakes not 
to be sold, was repealed by Session Laws 
1959, c. 683. As to present provision relat- 


ing to natural lakes belonging to State, see 
§ 146-3. 

Subsection (b) of § 113-3 referred to in 
the last paragraph was repealed by Session 
Laws 1959, c. 779, s. 3. 

Session Laws 1945, c. 524, authorized the 
maintenance of one or more smallmouth 
bass fish hatcheries and sub-rearing sta- 
tions. 

For subsequent law relating to fish, see 
§§ 143-237 through 143-254. 

Cited in Williams vy. McSwain, 248 N. 
C. 13, 102 S. E. (2d) 464 (1958). 


§ 113-8.1: Repealed by Session Laws 1959, c. 779, s. 3. 


§ 113-9. Director of Conservation and Development.—The Governor 


shall appoint a suitable person as Director of Conservation and Development 
who shall serve under the direction and supervision of the Board and who shall 
have charge of the work of the Department. The Director shall serve at the 
pleasure of the Governor. (1925, c. 122, s. 12: | AES ae (0s ae a 

Editor’s Note. — The 1953 amendment 
rewrote this section. 


§ 113-10. Duties of the Director.—It shall be the duty of the Director, 
under the direction and supervision of the Board and under such rules and 
regulations as the Board may adopt, to make, or cause to be made, examinations 
and surveys of the economic and natural resources of the State and investigations 
of its industrial and commercial enterprises and advantages, and to perform such 
other duties as the Board may prescribe in carrying out the objects of the De- 
partment,e(1925)..¢.0122, 8,.131953, ex 808.5. 2.) 

Editor’s Note. — The 1953 amendment 
inserted “direction and” in the second line. 


§ 113-11. Compensation of the Director. — The Director shall receive 
an annual salary to be fixed by the Governor subject to the approval of the Ad- 
visory Budget Commission. (1905, c. 542, ss. 2, 3; Rev., s. 2757: C. Gap 5: 
6122(r); 1925, c. 122, s. 14; 1957, c. 541, s. 9.) 

Editor’s Note. — The 1957 amendment stituted in lieu thereof the words “subject 
struck out the words “not to exceed the to the approval of the Advisory Budget 
sum of six thousand dollars” and sub- Commission.” 


365 


§ 113-12 Cu. 113. ConsERVATION AND DEVELOPMENT § 113-15.1 


§ 113-12. Heads of divisions, experts and assistants.—The Director 
shall appoint, subject to the approval of the Board, the heads of the divisions 
and such experts and assistants as may be necessary to enable him to carry on 
successfully the work of the Department, and may, with the approval of the 
Board, assign to the heads of the divisions and other appointees such duties as 
may be deemed appropriate. (1925, c. 122, s. 15; 1953, c. 808, s. 3.) 

Editor’s Note.—The 1953 amendment re- 
wrote this section. 


§ 113-13. Power to examine witnesses.—The Board, or the Director, 
is authorized, in the performance of their duties, to administer oaths and to 
subpoena and examine witnesses. (1925, c. 122, s. 10.) 


§ 118-14. Reports and publications.—The Board shall prepare a report 
to be submitted by the Governor to each General Assembly showing the nature 
and progress of the work and the expenditures of the Department. 

The Board may also cause to be prepared for publication, from time to time, 
reports and statements, with illustrations, maps and other descriptions, which may 
adequately set forth the natural and material resources of the State and its 
industrial and commercial developments, with a view to furnishing information 
to educate the people with reference to the material advantages of the State, to 
encourage and foster existing industries, and to present inducements for invest- 
ment in new enterprises. Such reports and information shall be published and 
distributed as the Board may direct, at the expense of the State as other public 
documents. (1925, c. 122,1s/ 11.) 


§ 113-15. Advertising of State resources and advantages. — It is 
hereby declared to be the duty of the Department of Conservation and Develop- 
ment to map out and to carry into effect a systematic plan for the nationwide 
advertising of North Carolina, properly presenting, by the use of any available 
advertising media, the true facts concerning the State of North Carolina and all 
of its resources. (1937, c. 160; 1953, c. 808, s. 4.) 

Editor’s Note. — The 1953 amendment formerly appearing after the word “effect” 
deleted “under the direction and with the in line three. 
approval of the Director of the Budget” 


§ 113-15.1. Director authorized to create Division of Community 
Planning; powers and duties.—(a) The Director of the Department of Con- 
servation and Development, with the approval of the Board of Conservation and 
Development, is authorized to create within the Department of Conservation and 
Development a Division of Community Planning and to provide the necessary 
personnel and equipment for such division subject to the provisions of articles 
1 and 2 of chapter 113 of the General Statutes. 


(b) The following powers are hereby granted to the Director of the Depart- 
ment of Conservation and Development and may be delegated and assigned to 
the Director of Hurricane Rehabilitation who shall serve as ex officio, a Com- 
missioner of Planning: 

(1) To provide planning assistance to cities and other municipalities in the 
solution of their local planning programs. Planning assistance as 
used in this section shall consist of making population, land use, 
traffic, parking and economic base studies of the community, develop- 
ing plans based thereon to guide public and private development and 
other planning work of a similar nature. Planning assistance shall 
also include the preparation of proposed subdivision regulations, zon- 
ing ordinances, and similar measures which may be recommended for 
the implementation of such plans. Provided, that the term planning 
assistance shall not be construed as including the providing of plans 
for specific public works. 
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(2) To receive and expend federal and other funds for planning assistance 
to cities and other municipalities and to contract. with the United 
States with respect thereto. 

(3) To provide appropriated State or other nonfederal funds, which to- 
gether will constitute an amount at least equal to one half the esti- 
mated cost of the planning work for which a federal grant is re- 
quested. 

(4) To perform planning assistance, either through the staff of the Division 
of Community Planning, or through acceptable contractual arrange- 
ments with other qualified State agencies or institutions, or with 
private professional organizations or individuals. 

(5) To assume full responsibility for the proper execution of a planning 
program for which a grant of State or federal funds has been made 
and for carrying out the terms of a federal grant contract. 

(6) To co-operate with county, city, town and regional planning boards, 
federal planning agencies, and planning agencies of other states for 
the purpose of aiding and encouraging an orderly co-ordinated de- 
velopment of the State. 

(7) To accept any funds which may be given or granted to the Department 
for planning assistance and to expend such funds in a manner and 
for such purposes as may be specified in the terms of the gift or grant. 
(1957, c. 996.) 


§ 113-16. Co-operation with agencies of the federal government. 
—The Board is authorized to arrange for and accept such aid and co-operation 
from the several United States government bureaus and other sources as may 
assist in completing topographic surveys and in carrying out the other objects of 
the Department. 

The Board is further authorized and directed to co-operate with the Federal 
Power Commission in carrying out the rules and regulations promulgated by that 
Commission; and to act in behalf of the State in carrying out any regulations 
that may be passed relating to water powers in this State other than those related 
to making and regulating rates. The provisions of this section are extended to 
apply to co-operation with authorized agencies of other states. (1925, c. 122, s. 
1551929. 162297, s<2.) 


§ 113-17. Agreements, negotiations and conferences with federal 
government.—The Department of Conservation and Development is delegated 
as the State agency to represent North Carolina jn any agreements, negotiations, 
or conferences with authorized agencies of adjoining or other states, or agencies 
of the federal government, relating to the joint administration or control over 
the surface or underground waters passing or flowing from one state to another - 
Provided, that in all matters relating to pollution of said waters the Department 
and the State Board of Health, acting jointly, are hereby designated as the 
official agency under the provisions of this section, (1929, c. 297, s. 1.) 


§ 113-18. Department authorized to receive funds from Federal 
Power Commission.—All sums payable to the State of North Carolina by the 
Treasurer of the United States of America under the provisions of section 
seventeen and other sections of the Federal Water Power Act shall be paid to 
the account of the State Department of Conservation and Development as the 
authorized agent of the State for receipt of said payments. Such sums shall be 
used by the Department of Conservation and Development in prosecuting in- 
vestigations for the utilization and development of the water resources of the 


State. (1929, c. 288.) 


§ 113-19. Co-operation with other State departments.—The Board 
is authorized to co-operate with the North Carolina Utilities Commission in in- 
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vestigating the water powers in the State, and to furnish the Utilities Commission 
such information as is possible regarding the location of the water-power sites, 
developed water powers, and such other information as may be desired in regard 
to water power in the State; the Board shall also co-operate as far as possible 
with the Department of Labor, the State Department of Agriculture, and other 
departments and institutions of the State in collecting information in regard to 
the resources of the State and in preparing the same for publication in such 
manner as may best advance the welfare and improvement of the State. (1925, 
C122 ssx 16731927 rc. 57 epmlegl 931, e312; 1933 ne 1S4z0s.u5i) 


§ 113-20. Co-operation with counties and municipal corporations. 
_The Board is authorized to co-operate with the counties of the State in any 
surveys to ascertain the natural resources of the county; and with the governing 
bodies of cities and towns, with boards of trade and other like civic organizations, 
in examining and locating water supplies and in advising and recommending 
plans for other municipal improvements and enterprises. Such co-operation is 
to be conducted upon such terms as the Board may direct. (1925) chal 22 


§ 113-21. Co-operation of counties with State in making water re- 
source survey.—The board of county commissioners of any county of North 
Carolina is authorized and empowered, in their discretion, to co-operate with 
the Department of Conservation and Development or other association, organiza- 
tion, or corporation in making surveys of any of the natural resources of their 
county, and to appropriate and pay out of the funds under their control such 


proportional part of the cost of such survey as they may deem proper and just. 
(1921, :c,e208 end 920ine, (22 pabeede) 


§ 113-22. Control of State forests.—The Board and Director shall have 
charge of all State forests, and measures for forest fire prevention. (1925, c. 122, 
$122.) 


§ 113-23. Control of Mount Mitchell Park and other State parks. 
_"he Board shall have the control and management of Mount Mitchell Park and 
of any other parks which have been or may be acquired by the State as State 
parks. (1925, c. 122, s. 23.) 

Cross Reference.—For other sections re- 
lating to Mount Mitchell Park, see §§ 100- 
11 through 100-15. 


§ 113-24. Protection of waterfowl food growing in public waters. 
_'The Director of the State Department of Conservation and Development shall 
have absolute control and authority over all the aquatic plant foods or other 
waterfowl food growing in the public waters of North Carolina. None of same 
shall be sold, transported or shipped from the State except by permission in 
writing obtained from the Director of the State Department of Conservation and 
Development. Any person, firm or corporation violating the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction thereof shall be 
fned not less than one hundred dollars ($100.00) nor more than five hundred 
dollars ($500.00) or imprisoned not less than ninety (90) days nor more than six 
(6) months, or both such fine and imprisonment, in the discretion of the court. 


(1935, c. 135; 1941, c. 205.) 


§ 113-25. Notice to Department before beginning business of manu- 
facturing products from mineral resources of State.—Every person, firm 
or corporation engaging in the manufacture or production of any product from 
any natural resources, classified as mineral products, shall before beginning such 
operation, or if already engaged in such business, within ninety days after March 
9, 1927, notify the Department of its intention to begin or continue such busi- 
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ness, and also notify said Department of the product or products it intends to 
produce. 

Every person, firm or corporation now engaged or hereafter engaging in the 
manufacture or production of any product from any natural resources of the 
State classified as mineral products, shall notify the Department when such per- 
son, firm or corporation shall discontinue such manufacture or production. 

Any person, firm or corporation failing to comply with the provisions of this 
section shall be guilty of a misdemeanor, and upon conviction shall be fined not 
more than twenty-five dollars and not less than five dollars, in the discretion of 
the court. (1927, c. 258.) 


§ 113-26: Repealed by Session Laws 1959, c. 683, s. 6. 


§ 113-26.1. Bureau of Mines; mineral museum.—The Governor and 
the Council of State are hereby authorized, in their discretion and at such times 
as the development of the mineral resources and the expansion of mining opera- 
tions in the State justify and make reasonably necessary, to create and establish 
as a part of the Department of Conservation and Development a Bureau of 
Mines, or a mineral museum in cooperation with the National Park Service, to 
be located in the western part of the State, with a view to rendering such aid 
and assistance to mining developments in this State as may be helpful in this 
expanding industry, and to allocate from the contingency and emergency fund 
such funds as may reasonably be necessary for the establishment and operation 
of such Bureau of Mines or mineral museum. 

Upon the creation and establishment of such Bureau of Mines or mineral 
museum as herein authorized, the same shall be operated under such rules and 
regulations as may be adopted by the Board of Conservation and Development. 
(143, (0612 3.1953, 5¢051 104.955; 01-3.) 

Editor’s Note. — The 1953 amendment 
inserted the provisions relating to a min- 
eral museum. 


§ 113-27: Repealed by Session Laws 1959, c. 779, s. 3. 


§ 113-28. Reimbursement of government for expense of emergency 
conservation work.—When and if, upon the sale of State land or its products, 
the Director of Conservation and Development determines that the State has 
derived a direct profit as a result of work on the land sold, or on land the prod- 
ucts of which are sold, done or to be done, under a project carried on pursuant 
to an act of Congress entitled, “An act for the relief of unemployment through 
the performance of useful public work, and for other purposes” approved March 
thirty-first, one thousand nine hundred and thirty-three, one half of such profit 
from such sale of land, or one half the proceeds of the sale of such products, or 
such lesser amount as may be sufficient, shall be applied to or toward reimburs- 
ing the United States government for monies expended by it under such act, for 
the work so done, to the extent and at the rate of one dollar per man per day, for 
the time spent in such work, but not exceeding in the aggregate three dollars 
per acre. The Director of Conservation and Development shall fix and deter- 
mine the amount of such profit or proceeds. Such one-half part of such proceeds 
or profits, as the case may be, shall be retained by the Department of Conserva- 
tion and Development, or paid over to it by any other authorized agency mak- 
ing the sale, to be so retained by such Department until the account of the United 
States government, with respect to such sale, becomes liquidated. Upon com- 
pletion of the sale, the Department of Conservation and Development is hereby 
authorized to settle with the proper federal authority an account fixing the 
amount due the United States government and to pay over to it the amount so 
fixed. The unexpended remainder, if any, of such one-half part of such profit or 
proceeds shall then be paid over or applied by said Department of Conservation 
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and Development as now authorized and directed by law. This section shall not 
be construed to authorize the sale of State lands or products, but applies only to 
a sale now or hereafter authorized by other provisions of law. This section is 
enacted to procure a continuance of the emergency conservation work within the 
State, under such act of Congress. (1935, c. 115.) 


ARTICLE 1A. 
Special Peace Officers. 


§ 113-28.1. Designated employees commissioned special peace of- 
ficers by Governor.—Upon application by the Director of the Department of 
Conservation and Development, the Governor is hereby authorized and empowered 
to commission as special peace officers such of the employees of the Department 
of Conservation and Development as the Director may designate for the purpose 
of enforcing the laws, rules and regulations enacted or adopted for the pro- 
tection, preservation and government of State parks, lakes, reservations and 
other lands or waters under the control or supervision of the Department of Con- 
servation and Development. Such employees shall receive no additional compen- 
sation for performing the duties of special peace officers under this article. 


(1947, c. 577.) 


§ 113-28.2. Powers of arrest.— Any employee of the Department of 
Conservation and Development commissioned as a special peace officer shall have 
the right to arrest with warrant any person violating any law, rule or regulation 
on or relating to the State parks, lakes, reservations and other lands or waters 
under the control or supervision of the Department of Conservation and De- 
velopment, and shall have power to pursue and arrest without warrant any person 
violating in his presence any law, rule or regulation on or relating to said parks, 
lakes, reservations and other lands or waters under the control or supervision of 
the Department of Conservation and Development. (1947, c. 577.) 


§ 113-28.3. Bond required.—Each employee of the State Department of 
Conservation and Development commissioned as a special peace officer under this 
article shall give a bond with a good surety, payable to the State of North Caro- 
lina in a sum not less than one thousand dollars ($1,000.00), conditioned upon 
the faithful discharge of his duty as such peace officer. The bond shall be duly 
approved by and filed in the office of the Commissioner of Insurance, and copies 
of the same, certified by the Commissioner of Insurance, shall be received in evi- 
dence in all actions and proceedings in this State. (1947, c. 577.) 

Editor’s Note. — By virtue of Session surance’ has been substituted for “Insur- 
Laws 1943, c. 170, “Commissioner of In- ance Commissioner.” 


§ 113-28.4. Oaths required.—Before any employee of the Department of 
Conservation and Development commissioned as a special peace officer shall exer- 
cise any power of arrest under this article, he shall take the oaths required of 
public officers before an officer authorized to administer oaths. (1947, c. 577.) 


SUBCHAPTER II. STATE FORESTS AND PARKS. 


ARTICLE 2. 
Acquisition and Control of State Forests and Parks. 


§ 113-29. Policy and plan to be inaugurated by Division of Forestry. 
—The Department of Conservation and Development through the Division of 
Forestry shall inaugurate the following policy and plan looking to the co-opera- 
tion with private and public forest owners in this State insofar as funds may be 
available through legislative appropriation, gifts of money or land, or such co- 
operation with landowners and public agencies as may be available: 
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(1) The extension of the forest fire prevention organization to all counties 
in the State needing such protection. 


(2) To co-operate with federal and other public agencies in the restoration 
of forest growth on land unwisely cleared and subsequently neglected. 

(3) To furnish trained and experienced experts in forest management, to 
inspect private forest lands and to advise with forest landowners 
with a view to the general observance of recognized and practical 
rules of growing, cutting and marketing timber. The services of such 
trained experts of the Department must naturally be restricted to 
those landowners who agree to carry out so far as possible the 
recommendations of said Department. 

(4) To prepare and distribute printed and other material for the use of 
teachers and club leaders and to provide instruction to schools and 
clubs and other groups of citizens in order to train the younger 
generation in the principles of wise use of our forest resources. 

(5) To acquire small areas of suitable land in the different regions of the 
State on which to establish small, model forests which shall be de- 
veloped and used by the said Department of Conservation and De- 
velopment as State demonstration forests for experiment and demon- 
stration in forest management. (127597... 3174. sim 1s) 


§ 113-29.1. Growing of timber on unused State lands authorized. 
—The Department of Administration may allocate to the Department of Con- 
servation and Development, for management as a State forest, any vacant and 
unappropriated lands, any marsh lands or swamp lands, and any other lands title 
to which is vested in the State or in any State agency or institution, where such 
lands are not being otherwise used and are not suitable for cultivation. Lands 
under the supervision of the Wildlife Resources Commission and designated and 
in use as wildlife management areas, refuges, or fishing access areas and lands 
used as Research Stations shall not be subject to the provisions of this section. 
The Department of Conservation and Development, through the Division of 
Forestry, shall plant timber-producing trees on all lands allocated to it for that 
purpose by the Department of Administration. The Director of Conservation 
and Development may contract with the appropriate prison authorities for the 
furnishing, upon such conditions as may be agreed upon from time to time be- 
tween such prison authorities and the Director of Conservation and Development, 
of prison labor for use in the planting, cutting, and removal of timber from State 
forests which are under the management of the Forestry Division. (1957, c. 


584, s. 1.) 


§ 113-30. Use of lands acquired by counties through tax foreclosures 
as demonstration forests.—The boards of county commissioners of the various 
counties of North Carolina are herewith authorized to turn over to the said 
Department of Conservation and Development title to such tax delinquent lands 
as may have been acquired by said counties under tax sale and as in the judg- 
ment of the State Forester may be suitable for the purposes named in § 113-29, 
subdivision (5). (1939, c. 317, s. 2.) 


§ 113-31. Procedure for acquisition of delinquent tax lands from 
counties.—In the carrying out of the provisions of § 113-30, the several boards 
of county commissioners shall furnish forthwith on written request of the De- 
partment of Conservation and Development a complete list of all properties ac- 
quired by the county under tax sale and which have remained unredeemed for 
a period of two years or more. On receipt of this list the State Forester of the 
Department of Conservation and Development shall have the lands examined and 
if any one or more of these properties is in his judgment suitable for the pur- 
poses set forth in § 113-30, request shall be made through the Director of said 
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‘Department to the county commissioners for the acquisition of such land by the 
Department at a price not to exceed the actual amount of taxes due without 
penalties. On receipt of this request the county commissioners shall make per- 
manent transfer of such tract or tracts of land to the Department through fee 
simple deed or other legal transfer, said deed to be approved by the Attorney 
General of North Carolina, and shall then receive payment from the Department 
as above outlined. (1939, c. 317, s. 3.) 


§ 113-32. Purchase of lands for use as demonstration forests. — 
Where no suitable tax-delinquent lands are available and in the judgment of the 
Department of Conservation and Development the establishment of a demonstra- 
tion forest is advisable, the Department may purchase sufficient land for the 
establishment of such a demonstration forest at a fair and agreed-upon price, the 
deed for such land to be subject to approval of the Attorney General, but nothing 
in $§ 113-29 to 113-33 shall allow the Department of Conservation and Develop- 
ment to acquire land under the right of eminent domain. (1939, c. 317, s. 4.) 


§ 118-33. Forest management appropriation.—Necessary funds for 
carrying out the provisions of $§ 113-29 and 113-30 to 113-33 shall be set up in 
the regular budget as an item entitled “forest management.” (1939, c. SL/at Seo 


§ 113-34. Power to acquire lands as State forests, parks, etc.; do- 
nations or leases by United States; leases for recreational purposes; 
rules governing public use.—The Governor of the State is authorized upon 
recommendation of the Board of Conservation and Development to accept gifts 
of land to the State, the same to be held, protected, and administered by said 
Board as State forests, and to be used so as to demonstrate the practical utility of 
timber culture and water conservation, and as refuges for game. Such gifts must 
be absolute except in such cases as where the mineral interest on the land has 
previously been sold. The State Board of Conservation and Development shall 
have the power to purchase lands in the name of the State, suitable chiefly for 
the production of timber, as State forests, for experimental, demonstration, edu- 
cational, park, and protection purposes, using for such purposes any special 
appropriations or funds available. The State Board of Conservation and Develop- 
ment shall also have the power to acquire by condemnation under the provisions 
of chapter forty, such areas of land in different sections of the State as may in 
the opinion of the Department of Conservation and Development be necessary 
for the purpose of establishing and/or developing State forests, State parks and 
other areas and developments essential to the effective operation of the State 
forestry and State park activities with which the Department of Conservation 
and Development has been or may be entrusted. Such condemnation proceedings 
shall be instituted and prosecuted in the name of the State of North Carolina, 
and any property so acquired shall be administered, developed and used for ex- 
periment and demonstration in forest management, for public recreation and for 
such other purposes authorized or required by law: Provided, that before any 
action or proceeding under this section can be exercised, the approval of the Gov- 
ernor and Council of State shall be obtained and filed with the clerk of the 
superior court in the county or counties where such property may be situate, and 
until such approval is obtained, the rights and powers conferred by this section 
shall not be exercised. The Attorney General of the State is directed to see that 
all deeds to the State for land mentioned in this section are properly executed 
before the gift is accepted or payment of the purchase money is made. 

The Board of Conservation and Development is further authorized and em- 
powered to accept as gifts to the State of North Carolina such forest and sub- 
marginal farm land acquired by said federal government as may be suitable for 
the purpose of creating and maintaining State-controlled forests, game refuges, 
public shooting grounds, State parks, State lakes, and other recreational areas, 
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or to enter into long-time leases with the federal government for such areas and 
administer them with such funds as may be secured from their administration in 
the best interest of long-time public use, supplemented by such necessary appro- 
priations as may be made by the General Assembly. The Department of Con- 
servation and Development is further empowered to segregate State hunting and 
fishing licenses, use permits, and concessions and other proper revenue secured 
through the administration of such forests, game refuges, public shooting grounds, 
State parks, State lakes, and other recreational areas to be deposited in the State 
treasury to the credit of the Department to be used for the administration of 
these areas. 

The Department of Conservation and Development, with the approval of the 
Governor and Council of State, is further authorized and empowered to enter into 
leases of lands and waters for State parks, State lakes and recreational purposes ; 
and the State Department of Conservation and Development may construct, 
operate and maintain on said lands and waters suitable public service facilities and 
conveniences and may charge and collect reasonable fees for 

(1) The operation and use of such boats or other craft on the surface of 
said waters as may be permitted under its own regulations ; 

(2) The erection, maintenance and use of docks, piers and such other 
structures as may be permitted in or on said waters under its own 
regulations ; 

(3) Fishing privileges in said waters, provided that such privileges shall be 
extended only to holders of bona fide North Carolina fishing licenses, 
and provided further that all State fishing laws and regulations are 
complied with. 

The Department may make reasonable rules for the regulation of the use by 
the public of said lands and waters and of public service facilities and con- 
veniences constructed thereon, and said regulations shall have the force and effect 
of law and any violation of such regulations shall constitute a misdemeanor and 
shall be punishable by a fine of not more than fifty dollars ($50.00) or imprison- 
ment of not more than thirty (30) days. 

The authority herein granted is in addition to other authority now held and 
exercised by the Department of Conservation and Development. (1915, ¢. 253, 
sm Ps C2) S.) 86124-1925 26122 2s 2251935) Ch 22630194 ie LIS ee OS P. 
C495561 953)! c3' 1109 1957 enORs, ‘sr Bey 


Local Modification.—Swain: 1951, c. 443. last former three sentences to the first 


Editor’s Note. — The 1935 amendment paragraph. 
added the second paragraph. The 1941 The 1953 amendment added the third, 
amendment inserted the fourth and fifth fourth and fifth paragraphs. 
sentences of the first paragraph, together The 1957 amendment struck out the lat- 


with the proviso at the end of the fifth sen- ter part of the first paragraph. 
tence. And the 1951 amendment added the 


§ 113-35. State timber may be sold by Department of Conservation 
and Development; forest nurseries; control over parks, etc.; opera- 
tion of public service facilities; concessions to private concerns.—Tim- 
ber and other products of such State forest lands may be sold, cut and removed 
under rules and regulations of the Department of Conservation and Development. 
Said Department shall have authority to establish on these or other State lands 
under its charge forest nurseries for the growing of trees for planting on such 
State forest lands and to procure or acquire tree seeds for nursery for forest use. 
Such planting stock as is not required in the State forests may be sold at not 
less than cost to landowners within the State for planting purposes, but all such 
planting shall be done under plans approved by the Department. The Depart- 
ment shall make reasonable rules for the regulation of the use by the public of 
such and all State forests, State parks, State lakes, game refuges and public 
shooting grounds under its charge, which regulations, after having been posted 
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in conspicuous places on and adjacent to such State properties and at the court- 
house of the county or counties in which such properties are situated, shall have 
the force and effect of law and any violation of such regulations shall constitute 
a misdemeanor and shall be punishable by a fine of not more than fifty dollars or 
by imprisonment for not exceeding thirty days. 

The Department may construct and operate within the State forests, State 
parks, State lakes and any other areas under its charge suitable public service 
facilities and conveniences, and may charge and collect reasonable fees for the 
use of same; it may also charge and collect reasonable fees for: 

(1) The operation and use of such boats or other craft on the surface of 
State lakes as may be permitted under its own regulations, 

(2) The erection, maintenance and use of docks, piers and such other struc- 
tures as may be permitted in or on State lakes under its own regula- 
tions, 

(3) Hunting privileges on State forests and fishing privileges in State 
forests, State parks and State lakes, provided that such privileges 
shall be extended only to holders of bona fide North Carolina hunting 
and fishing licenses, and provided further that all State game and 
fish laws and regulations are complied with. 


The Department may also grant to private individuals or companies conces- 
sions for operation of public service facilities for such periods and upon such con- 
ditions as the Board of Conservation and Development shall deem to be in the 
public interest. The Department may make reasonable rules for the regulations 
of the use by the public of the public service facilities and conveniences herein 
authorized which regulations shall have the force and effect of law, and any viola- 
tion of such regulations shall constitute a misdemeanor and shall be punishable by 
a fine of not more than fifty dollars ($50.00) or by imprisonment for not ex- 
ceeding thirty days. (1931, c. 111; 1947, c. 697.) 

Editor’s Note. — The 1947 amendment 
added all of the section beginning with the 
second paragraph. 


§ 113-36. Application of proceeds from sale of products.—All money 
received from the sale of wood, timber, minerals, or other products from the State 
forests shall be paid into the State treasury and to the credit of the Board of 
Conservation and Development; and such money shall be expended in carrying 
out the purposes of this article and of forestry in general, under the direction of 
the Board of Conservation and Development. (1915, c. 253, s. 2; C. S., s. 6125; 
1925, Gclcesaaee 


§ 113-37. Legislative authority necessary for payment.—Nothing in 
this article shall operate or be construed as authority for the payment of any 
money out of the State treasury for the purchase of lands or for other pur- 
poses unless by appropriation for said purpose by the General Assembly. (1915, 
c. 253) 's.. 2143 CPS.,"s. 6126.) 


§ 113-38. Distribution of funds from sale of forest lands.—All 
funds paid by the National Forest Commission, by authority of act of Congress, 
approved May 23, 1908 (Thirty-five Stat., two hundred sixty), for the counties 
of Avery, Buncombe, Burke, Craven, Haywood, Henderson, Hyde, Jackson, 
Macon, Montgomery, Swain, Transylvania, Watauga, and Yancey, shall be paid 
to the proper county officers, and said funds shall, when received, be placed in 
the account of the general county funds: Provided, however, that in Buncombe 
County said funds shall be entirely for the use and benefit of the school district 
or districts in which said national forest lands shall be located. 

All funds which may hereafter come into the hands of the State Treasurer 
from like sources shall be likewise distributed. (Ex. Sess. 1920, c. 6; 1921, c. 
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1/9; SIZE C. Si) 8.61 26(ay 19336. -537>'s) 1; 1939, 91525-1943) c. 527-1957, 
CP O94 1959) er 245:) 

Editor’s Note.—The 1943, 1957 and 1959 Montgomery, respectively, in the list of 
amendments inserted Craven, Hyde and _ counties. 


§ 113-39. License fees for hunting and fishing on government- 
owned property unaffected.—No wording in § 113-113, or any other North 
Carolina statute or law, or special act, shall be construed to abrogate the vested 
rights of the State of North Carolina to collect fees for license for hunting and 
fishing on any government-owned land or in any government-owned stream in 
North Carolina including the license for county, State or nonresident hunters or 
fishermen; or upon any lands or in any streams hereafter acquired by the federal 
government within the boundaries of the State of North Carolina. The lands 
and streams within the boundaries of the Great Smoky Mountains National Park 
to be excepted from this section. (1933, c. 537, s. Z..) 


§ 113-40. Donations of property for forestry or park purposes; 
agreements with federal government or agencies for acquisition.—The 
Department of Conservation and Development is hereby authorized and em- 
powered to accept gifts, donations or contributions of land suitable for forestry 
or park purposes and to enter into agreements with the federal government or 
other agencies for acquiring by lease, purchase or otherwise such lands as in 
the judgment of the Department are desirable for State forests or State parks. 
(1935;%e. 430,541) 


§ 113-41. Expenditure of funds for development, etc.; disposition 
of products from lands; rules and regulations.—When lands are acquired 
or leased under § 113-40, the Department is hereby authorized to make expendi- 
tures from any funds not otherwise obligated, for the management, development 
and utilization of such areas; to sell or otherwise dispose of products from such 
lands, and to make such rules and regulations as may be necessary to carry out 
the purposes of §§ 113-40 to 113-44. (1935, c. 430, s. 2:) 


§ 113-42. Disposition of revenues received from lands acquired.— 
All revenues derived from lands now owned or later acquired under the provi- 
sions of §§ 113-40 to 113-44 shall be set aside for the use of the Department in 
acquisition, management, development and use of such lands until all obligations 
incurred have been paid in full. Thereafter, fifty per cent of all net profits ac- 
cruing from the administration of such lands shall be applicable for such pur- 
poses as the Genera! Assembly may prescribe, and fifty per cent shall be paid 
into the school fund to be used in the county or counties in which lands are 


located. (1935, c. 430, s. 3.) 


§ 113-43. State not obligated for debts created hereunder.—Obliga- 
tions for the acquisition of land incurred by the Department under the authority 
of §§ 113-40 to 113-44 shall be paid solely and exclusively from revenues derived 
from such lands and shall not impose any liability upon the general credit and 
taxing power of the State. (1935, c. 430, s. 4.) 


§ 113-44. Disposition of lands acquired.—The Department shall have 
full power and authority to sell, exchange or lease lands under its jurisdiction 
when in its judgment it is advantageous to the State to do so in the highest 
orderly development and management of State forests and State parks: Provided, 
however, said sale, lease or exchange shall not be contrary to the terms of any 
contract which it has entered into. (1935, c. 430, s. 5.) 


ARTICLE 3, 


Private Lands Designated as State Forests. 


§ 113-45. Governor may designate State forests.—The Governor of 
the State, upon the written application of any owner or owners of wooded lands 


375 


§ 113-46 Cu. 113. ConsERVATION AND DEVELOPMENT § 113-50 


situated in North Carolina above contour line two thousand feet, may at his 
discretion declare the lands of such owner or owners, or such parts thereof as 
he may deem advisable, a “State forest of North Carolina.” (1909, c. 89, s. 
13 'GASisr6l2/2) 


113-46. Publication of declaration.—The declaration of the Governor 
shall be published, at the expense of the applicant, in three consecutive issues of 
any newspaper published in the county or counties wherein the lands declared 
a State forest reserve are situated, if there be one; if no paper is published in the 
county or counties, then in a paper published in an adjoining county; and after 
such publication the said lands shall be a State forest of North Carolina for the 
term of thirty years. (1909, c. 89, s.2; C.S., s. 6128.) 


§ 113-47. Duty of the landowners.—The owner or owners, when mak- 
ing such written application, shall agree in writing to treat in a conservative 
manner the proposed State forest described in the application, such manner to be 
in accordance with a working plan approved by the Department of Conservation 
and Development; and the owner or owners of such proposed State forest, when 
making such application, shall agree to pay annually into the school fund of the 
county wherein such proposed State forest or a part thereof is situated one-half 
cent for every acre of such proposed State forest situated within the county; and 
if the owner or owners thereafter shall fail to make such annual payment, then 
the declaration of the Governor establishing the said State forest shall be null 
and void to all intents and purposes. (1909, c. 89, s. 3; C. S., s. 6129; 1925, c. 
irs peg ae Y 


§ 113-48. Forest rangers appointed.—The forester of the Department 
of Conservation and Development may appoint, with the approval of the Board 
of Conservation and Development, as forest rangers such a man or men over 
twenty-one years of age as may be recommended for appointment by the owner 
or owners of such State forest. Such forest rangers are to receive no compen- 
sation other than that which the owner or owners of the State forest may pay 
to them, (1909, c, 69,6. 4° CoS. 7s 0150701951 Giotto er eed 

Editor’s Note. — The 1951 amendment to appoint State forest rangers, with the 
substituted “rangers” for “wardens”. approval of the commissioners of the 
The 1955 amendment rewrote this section county wherein a State forest is situated. 

which formerly authorized the Governor 


§ 113-49. Powers of State forest rangers. — The State forest rangers 
may make arrest on sight, without warrant, for any criminal offense, as pro- 
vided in the chapter on Criminal Law for setting fire to woods, for campfires, 
for hunting on lands without permission of the owner, for malicious injury to real 
property, for cutting or removing timber from the land of another, for trespass 
on land after being forbidden, or for other crime relating to real estate committed 
within the State forest. They shall safeguard against trespass, and notably 
against fire, in the State forest for which they have been appointed; and, as far 
as the enforcement of the provisions of this article is concerned, the State forest 
rangers shall have all the powers, privileges, and protection otherwise had by 
sheriffs under any law now in force. (1909, c. 89, s. 5; C. S., s. 6131; 1951, c. 
Ove) 

Editor’s Note. — The 1951 amendment Stated in Alexander v. Lindsey, 230 N. 
substituted “ranger” and “rangers” for C. 663, 55 S. E. (2d) 470 (1949). 
“warden” and “wardens”. 

For article on the law of arrest in North 
Carolina, see 15 N. C. Law Rev. 101. 


§ 113-50. Fines imposed.—The minimum fine for any offense mentioned 
in the preceding section committed within any State forest shall be fifty dollars 
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if within the jurisdiction of the superior court, and twenty-five dollars if within the 


jurisdiction of a justice of the peace. (1909, c. 89,s.6:C. S., s. 6132.) 


ARTICLE 4. 
Protection against Forest Fires; Fire Control. 


§ 113-51. Board of Conservation and Development. — The State 
Board of Conservation and Development may take such action as it may deem nec- 
essary to provide for the prevention and control of forest fires in any and all parts 
of this State, and it is hereby authorized to enter into an agreement with the Secre- 
tary of Agriculture of the United States for the protection of the forested water- 
sheds of streams in this State. (1915, c. 243, s.1;C. So SiO 3371925 semi oeis: 
22.) 


§ 113-52. State Forester and forest rangers.—The forester of the De- 
partment of Conservation and Development, who shall be called State Forester, 
and shall be ex officio State forest ranger, may appoint, with the approval of the 
Board of Conservation and Development, one county forest ranger and one or 
more deputy forest rangers in each county of the State in which after careful in- 
vestigation the amount of forest land and the risks from forest fires shall, in his 
judgment, warrant the establishment of a forest fire organization. (1915, c. 243, 
s. 2; C. S., s. 6134; 1925, c. 106, s. 1; 1925, c. Le 2iise 2239279 esl oO is kl: 
1935,,c. (178, syliceaOs 15 1C.-5/5. ) 


Cross Reference. — For section making 
game protectors, deputy game protectors, 
and refuge keepers ex officio forest ward- 


the establishment of a forest fire organiza- 
tion” for the words “make it advisable and 
necessary.” 


ens, see § 113-93. 

Editor’s Note. — The 1935 amendment 
inserted the words “after careful investiga- 
tion” and substituted the words “warrant 


The 1951 amendment. substituted 
“ranger” and “rangers” for “warden” and 
“wardens”. 


§ 113-53. Duties of State Forester.—The State Forester, as the State 
forest ranger, shall have supervision of forest rangers, shall instruct them in their 
duties, issue such regulations and instructions to all forest rangers as he may deem 
necessary for the purposes of this article, and cause violations of the laws regard- 
ing forest fires to be prosecuted. (1915, c. CdS Ons. nee sOLoDY 1925 C2 106; 
Beeyiee?, 100, 8. 25°95 tece 5/5.) 

Editor’s Note. —- The 1951 amendment 
substituted “ranger” and “rangers” for 
“warden” and “wardens”. 


§ 113-54. Duties of forest rangers; payment of expenses by State 
and counties. — Forest rangers shall have charge of measures for controlling 
forest fires; shail make arrests for violation of forest laws; shall post along high- 
ways and in other conspicuous places copies of the forest fire laws and warnings 
against fires, which shall be supplied by the State Forester; shall patrol and man 
lookout towers and other points during dry and dangerous seasons under the di- 
rection of the State Forester, and shall perform such other acts and duties as shall 
be considered necessary by the State Forester for the protection of the forested 
area of each of the counties within the State from fire. No county may be held 
liable for any part of the expenses thus incurred unless specifically authorized by 
the board of county commissioners under prior written agreement with the State 
Forester ; appropriations for meeting the county’s share of such expenses so au- 
thorized by the board of county commissioners shall be provided annually in the 
county budget. For each county in which financial participation by the county 
is authorized, the State Forester shall keep or cause to be kept an itemized account 
of all expenses thus incurred and shall send such accounts periodically to the board 
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of county commissioners of said county ; upon approval by the board of the correct- 
ness of such accounts, the county commissioners shall issue or cause to be is- 
sued a warrant on the county treasury for the payment of the county’s share of 
such expenditures, said payment to be made within one month after receipt of such 
statement from the State Forester. Appropriations made by a county for this 
co-operative forest fire control work are not to replace State and federal funds 
which may be available to the State Forester for the work in said county, but are 
to serve as a supplement thereto. (1915, c. 243, s.4; C. S., s. 6136; 1925, c. 106, 
Ser) 31927 pc 150 S833) LOSS emis. 2 $1943. HeO60 mi 947" cabGisetl 10 alee: 


5/58) 
Local Modification—Cumberland: 1943, wrote this section as changed by the 1935 
c. 660. and 1943 amendments. The 1951 amend- 


Editor’s Note.—The 1947 amendment re- ment substituted “rangers” for “wardens”. 


§ 113-55. Powers of forest rangers to prevent and extinguish fires. 
—Forest rangers shall prevent and extinguish forest fires and enforce all statutes 
of this State now in force or that hereafter may be enacted for the protection of 
forests and woodlands from fire, and they shall have control and direction of all 
persons and apparatus while engaged in extinguishing forest fires. Any forest 
ranger may arrest, without a warrant, any person or persons taken by him in the 
act of violating any of the laws for the protection of forests and woodlands, and 
bring such person or persons forthwith before a justice of the peace or other of- 
ficer having jurisdiction, who shall proceed without delay to hear, try, and deter- 
mine the matter. During a season of drought the State Forester may establish a 
fire patrol in any district, and in case of fire in or threatening any forest or wood- 
land the forest ranger shall attend forthwith and use all necessary means to con- 
fine and extinguish such fire. The forest ranger or his deputies may summon any 
male resident between the ages of eighteen and forty-five years to assist in extin- 
guishing fires, and may require the use of horses and other property needed for 
such purpose; any person so summoned, and who is physically able, who refuses 
or neglects to assist or to allow the use of horses, wagons, or other material re- 
quired, shall be guilty of a misdemeanor and upon conviction shall be subject to a 
fine of not less than five dollars nor more than fifty dollars. No action for tres- 
pass shall lie against any forest ranger or person summoned by him for crossing or 
working upon lands of another in connection with his duties as forest ranger. 
(191516. (243.05,65 Cy Si si 6137 91925. 62 106, screl> 2 51929, 1c 2A Ooreecenl Se 
Saale lcm ocae) 


Editor’s Note. — The 1951 amendment 
substituted “ranger” and “rangers” for 
“warden” and “wardens”. 

Workmen’s Compensation Act Appli- 
cable to Person Appointed by Ranger to 
Assist.—A forest warden [now ranger] of 
a county is given authority by this section 
to appoint persons between certain ages 
to assist him in fighting forest fires with 
pain of penalty upon refusal, and a person 


hourly compensation for the services so 
rendered, and one so appointed is an em- 
ployee of the State within the meaning of 
the Workmen’s Compensation Act, and is 
entitled to compensation thereunder for an 
injury received in the course of and arising 
out of his duties imposed by such appoint- 
ment. Moore v. State, 200 N. C. 300, 156 
S. E. 806 (1931). 

Cited in Tomlinson vy. Norwood, 208 N. 


so appointed is entitled to receive a small C. 716, 182 S. E. 659 (1935). 


§ 113-56. Compensation of forest rangers. — Forest rangers shall re- 
ceive compensation from the Board of Conservation and Development at a reason- 
able rate to be fixed by said Board for the time actually engaged in the perform- 
ance of their duties; and reasonable expenses for equipment, transportation, or 
food supplies incurred in fighting or extinguishing any fire, according to an item- 
ized statement to be rendered the State Forester every month, and approved by 
him. Forest rangers shall render to the State Forester a statement of the services 
rendered by the men employed by them or their deputy rangers, as provided in 
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this article, within one month of the date of service, which bill shall show in detail 
the amount and character of the service performed, the exact duration thereof, the 
name of each person employed, and any other information required by the State 
Forester. If said bill be duly approved by the State Forester, it shall be paid by 
direction of the Board of Conservation and Development out of any funds provided 
for that purpose. (1915, c. 243, s. 7; C. S., s. 6138; 1924, c. 60; 1925, c. 106, ss. 
Dy 201925, ¢122,'se22 947 CuS6ps By 19ST Re 7 SH 


Editor’s Note. — The 1947 amendment The 1951 amendment substituted “rang- 
struck out the words “not to exceed the ers” for “wardens”. 
sum of thirty cents per hour” formerly ap- 
pearing after the word “Board” in the first 
sentence. 


§ 113-57. Woodland defined. — For the purposes of this article, wood- 
land is taken to include all forest areas, both timber and cut-over land, and all 


second-growth stands on areas that have at one time been cultivated. (1915.5c. 
Zod, 8,311; Cite. Gl aon 


§ 113-58. Misdemeanor to destroy posted forestry notice. — Any 
person who shall maliciously or willfully destroy, deface, remove, or disfigure any 
sign, poster, or warning notice, posted by order of the State Forester, under the 
provisions of this article, or any other act which may be passed for the purpose of 
protecting the forests in this State from fire, shall be guilty of a misdemeanor and 
upon conviction shall be punishable by a fine of not less than ten dollars nor more 
than fifty dollars, or imprisoned not exceeding thirty days. (1915, c. 243, s. 5:C. 
S., s. 6140.) 


§ 113-59. Co-operation between counties and State in forest fire 
protection.—The board of county commissioners of any county are hereby au- 
thorized and empowered to co-operate with the Department of Conservation and 
Development in the protection from fire of the forests within their respective coun- 
ties, and to appropriate and pay out of the funds under their control such amount 
as is provided in § 113-54. (1921, c. 26: C. S., s. 6140(a) ; 1925, c. 122, s. 22; 
1945, c. 635.) 

Editor’s Note.—The 1945 amendment re- 
wrote this section. 


§ 113-60. Instructions on forest preservation. — It shall be the duty 
of all district, county, township wardens, and all deputy rangers provided for in 
this chapter to distribute in all of the public schools and high schools of the county 
in which they are serving as such fire rangers all such tracts, books, periodicals 
and other literature that may, from time to time, be sent out to such rangers by 
the State and federal forestry agencies touching or dealing with forest fires and 
forest preservation. 


It shall be the duty of the various rangers herein mentioned under the direction 
of the State Forester, and the duty of the teachers of the various schools, both 
public and high schools, to keep posted at some conspicuous place in the various 
classrooms of the school buildings such appropriate bulletins and posters as may 
be sent out from the forestry agencies herein named for that purpose and keep the 
same constantly before their pupils; and said teachers and rangers shall prepare 
lectures or talks to be made to the pupils of the various schools on the subject of 
forest fires, their origin and their destructive effect on the plant life and tree life of 
the forests of the State, and shall be prepared to give practical instruction to their 
pupils from time to time and as often as they shall find it possible so to do. (1925, 
ect, 6.0, 1951, ¢ 575.) 

Editor’s Note. — The 1951 amendment 
substituted “rangers” for “wardens”. 
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§ 113-60.1. Authority of Governor to close forests and woodlands 
to hunting, fishing and trapping.—During periods of protracted drought or 
when other hazardous fire conditions threaten forest and water resources and 
appear to require extraordinary precautions, the Governor of the State, upon 
the joint recommendation of the Director of the Department of Conservation 
and Development and the Executive Director of the North Carolina Wildlife 
Resources Commission, may by official proclamation : 

(1) Close any or all of the woodlands and inland waters of the State to 
hunting, fishing and trapping for the period of the emergency. 

(2) Forbid for the period of the emergency the building of campfires and 
the burning of brush, grass or other debris within 500 feet of any 
woodland in any county, counties, or parts thereof. 

(3) Close for the period of the emergency any or all of the woodlands of the 
State to such other persons and activities as he deems proper under 
the circumstances, except to the owners or tenants of such property 
and their agents and employees, or persons holding written permis- 
sion from any owner or his recognized agent to enter thereon for any 
lawful purpose other than hunting, fishing or trapping. (1953, c. 305.) 


§ 113-60.2. Publication of proclamation; annulment thereof.—Such 
proclamation shall become effective twenty-four (24) hours after certified time of 
issue, and shall be published in such newspapers and posted in such places and 
in such manner as the Governor may direct. It shall be annulled in the same 
manner by another proclamation by the Governor when he is satisfied, upon 
joint recommendation of the Director of the Department of Conservation and 
Development and the Executive Director of the North Carolina Wildlife Re- 
sources Commission, that the period of the emergency has passed. (1953, c. 305.) 


§ 113-60.3. Violation of proclamation a misdemeanor.—Any person, 
firm or corporation who enters upon any woodlands or inland waters of the State 
for the purpose of hunting, fishing or trapping, or who builds a campfire or burns 
brush, grass or other debris within 500 feet of any woodland, after a proclama- 
tion has been issued by the Governor forbidding such activities, or who violates 
any other provisions of the Governor’s proclamation with regard to permissible 
activities in closed woodlands shall be guilty of a misdemeanor and, upon con- 
viction thereof, shall be fined or imprisoned in the discretion of the court. (1953, 
Cc. 305%) 

ARTICLE 4A. 


Protection of Forest against Insect Infection and Disease. 


§ 113-60.4. Purpose and intent.—The purpose of this article is to place 
within the Department of Conservation and Development, Division of Forestry, 
the authority and responsibility for investigating insect infestations and disease 
infections which affect stands of forest trees, the devising of control measures for 
interested landowners and others, and taking measures to control, suppress, or 
eradicate outbreaks of forest insect pests and tree diseases. (1953, c. 910.) 


§ 113-60.5. Authority of the Department of Conservation and De- 
velopment.—The authority and responsibility for carrying out the purpose, in- 
tent and provisions of this article are hereby delegated to the Department of 
Conservation and Development, Division of Forestry. The administration of 
the provisions of this article, shall be by the State Forester, under the general 
supervision of the Director of the Department of Conservation and Development. 
The provisions of this article shall not abrogate or change any power or authority 
as may be vested in the North Carolina Department of Agriculture under existing 
statutes. (1953, c. 910.) 
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§ 113-60.6. Definitions. — As used in this article, unless the context 
clearly requires otherwise: 

(1) “Control zone” means an area of potential or actual infestation or infec- 
tion, boundaries of which are fixed and clearly described in a manner 
to definitely identify the zone. 

(2) “Forest land” means Jand on which forest trees occur. 

(3) “Forest trees” mean only those trees which are a part and constitute a 
stand of potential immature or mature commercial timber trees, pro- 
vided that the term “forest trees” shall be deemed to include shade 
trees of any species around houses, along highways, and within cities 
and towns, if the same constitute insect and disease menaces to near- 
by timber trees or timber stands. 

(4) “Infection” means attack by any disease affecting forest trees which is 
declared by the State Forester to be dangerously injurious thereto. 

(5) “Infestation” means attack by means of any insect, which is by the State 
Forester declared to be dangerously injurious to forest trees. genes 
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§ 113-60.7. Action against insects and diseases. — Whenever the 
State Forester, or his agent, determines that there exists an infestation of forest 
insect pests or an infection of forest tree diseases, injurious or potentially in- 
jurious to the timber or forest trees within the State of North Carolina, and 
that said infestation or infection is of such a character as to be a menace to the 
timber or forest growth of the State, the State Forester shall declare the existence 
of a zone of infestation or infection and shall declare and fix boundaries so as to 
definitely describe and identify said zone of infestation or infection, and the 
State Forester, or his agent, shall give notice in writing by mail or otherwise to 
each forest landowner within the designated control zone advising him of the 
nature of the infestation or infection, the recommended control measures, and 
offer him technical advice on methods of carrying out controls. (1953, c. 910.) 


§ 113-60.8. Authority of State Forester and his agents to go upon 
private land within control zones.—The State Forester or his agents shall 
have the power to go upon the land within any zone of infestation or infection 
and take measures to control, suppress or eradicate the insect, infestation or 
disease infection. If any person refuses to allow the State Forester or his agents 
to go upon his land, or if any person refuses to adopt adequate means to con- 
trol or eradicate the insect, infestation or disease infection, the State Forester 
may apply to the superior court of the county in which the land is located for an 
injunction or other appropriate remedy to restrain the landowner from interfer- 
ing with the State Forester or his agents in entering the control zone and adopt- 
ing measures to control, suppress or eradicate the insect infestation or disease 
infection, provided the cost of court or control thereof shall not be a liability 
against the forest landowner nor constitute a lien upon the real property of such 
infested area. (1953, c. 910.) 


§ 113-60.9. Co-operative agreements. — In order to more effectively 
carry out the purposes of this article, the Department of Conservation and De- 
velopment is hereby authorized to enter into co-operative agreements with the 
federal government and other public and private agencies, and with the owners 
of forest land. (1953, c. 910.) 


§ 113-60.10. Annulment of control zone.—Whenever the State For- 
ester determines that the forest insect or disease control work within a desig- 
nated control zone is no longer necessary or feasible, then the State Forester 
shall declare the zone of infestation or infection no longer pertinent to the pur- 
poses of this article and such zone will then no longer be recognized. (1953, 
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ARTICLE 4B. 
Southeastern Interstate Forest Fire Protection Compact. 


§ 113-60.11. Execution of Compact authorized; terms of Compact. 
—The legislature on behalf of this State is hereby authorized to execute a com- 
pact, in substantially the following form, with any one or more of the States of 
Alabama, Florida, Georgia, Kentucky, Mississippi, South Carolina, Tennessee, 
Virginia, and West Virginia, and the legislature hereby signifies in advance 
its approval and ratification of such compact: 


SOUTHEASTERN INTERSTATE ForREST FIRE PROTECTION COMPACT 
ARTICLE I. 


The purpose of this Compact is to promote effective prevention and control 
of forest fires in the Southeastern region of the United States by the develop- 
ment of integrated forest fire plans, by the maintenance of adequate forest fire 
fighting services by the member states, by providing for mutual aid in fighting 
forest fires among the compacting states of the region and with states which are 
party to other regional forest fire protection compacts or agreements, and for 
more adequate forest protection. 


ARTICLE II. 


This Compact shall become operative immediately as to those states ratifying 
it whenever any two or more of the States of Alabama, Florida, Georgia, Ken- 
tucky, Mississippi, North Carolina, South Carolina, Tennessee, Virginia, and 
West Virginia, which are contiguous have ratified it and Congress has given con- 
sent thereto. Any state not mentioned in this article which is contiguous with 
any member state may become a party to this Compact, subject to approval by 
the legislature of each of the member states. 


ARTICLE III. 


In each state, the state forester or officer holding the equivalent position who 
is responsible for forest fire control shall act as compact administrator for that 
state and shall consult with like officials of the other member states and shall 
implement cooperation between such states in forest fire prevention and control. 


The compact administrators of the member states shall coordinate the services 
of the member states and provide administrative integration in carrying out the 
purposes of this Compact. 

There shall be established an advisory committee of legislators, forestry com- 
mission representatives, and forestry or forest products industries representatives 
which shall meet from time to time with the compact administrators. Each mem- 
ber state shall name one member of the Senate and one member of the House of 
Representatives who shall be designated by that state’s commission on interstate 
cooperation, or if said commission cannot constitutionally designate the said 
members, they shall be designated in accordance with laws of that state; and 
the Governor of each member state shall appoint two representatives, one of 
whom shall be associated with forestry or forest products industries to comprise 
the membership of the advisory committee. Action shall be taken by a majority 
of the compacting states, and each state shall be entitled to one vote. 

The compact administrators shall formulate and, in accordance with need, from 
time to time, revise a regional forest fire plan for the member states. 

It shall be the duty of each member state to formulate and put in effect a forest 
fire plan for that state and take such measures as may be necessary to integrate 
such forest fire plan with regional forest fire plan formulated by the compact ad- 
ministrators. 
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ARTICLE IV. 


Whenever the state forest fire control agency of a member state requests aid 
from the state forest fire control agency of any other member state in combating, 
controlling or preventing forest fires, it shall be the duty of the state forest fire 
control agency of that state to render all possible aid to the requesting agency 
which is consonant with the maintenance of protection at home. 


ARTICLE VY, 


Whenever the forces of any member state are rendering outside aid pursuant 
to the request of another member state under this Compact, the employees of such 
state shall, under the direction of the officers of the state to which they are ren- 
dering aid, have the same powers (except the power of arrest), duties, rights, 
privileges and immunities as comparable employees of the state to which they are 
rendering aid. 


No member state or its officers or employees rendering outside aid pursuant 
to this Compact shall be liable on account of any act or omission on the part 
of such forces while so engaged, on account of the maintenance, or use of any 
equipment or supplies in connection therewith: Provided, that nothing herein 
shall be construed as relieving any person from liability for his own negligent 
act or omission, or as imposing liability for such negligent act or omission upon 
any state. 


All liability, except as otherwise provided hereinafter, that may arise either 
under the laws of the requesting state or under the laws of the aiding state or 
under the laws of a third state on account of or in connection with a request for 
aid, shall be assumed and borne by the requesting state. 


Any member state rendering outside aid pursuant to this Compact shall be 
reimbursed by the member state receiving such aid for any loss or damage to, 
or expense incurred in the operation of any equipment answering a request for 
aid, and for the cost of all materials, transportation, wages, salaries, and sub- 
sistence of employees and maintenance of equipment incurred in connection with 
such request: Provided, that nothing herein contained shall prevent any assist- 
ing member state from assuming such loss, damage, expense or other cost or 
from loaning such equipment or from donating such service to the receiving 
member state without charge or cost. 


Each member state shall provide for the payment of compensation and death 
benefits to injured employees and the representatives of deceased employees in 
case employees sustain injuries or are killed while rendering outside aid pur- 
suant to this Compact, in the same manner and on the same terms as if the in- 
jury or death were sustained within such state. 


For the purposes of this Compact the term employee shall include any volun- 
teer or auxiliary legally included within the forest fire fighting forces of the aid- 
ing state under the laws thereof. 

The compact administrators shall formulate procedures for claims and reim- 
bursement under the provisions of this article, in accordance with the laws of 
the member states. 

ARTICLE VI. 


Ratification of this Compact shall not be construed to affect any existing statute 
so as to authorize or permit curtailment or diminution of the forest fire fighting 
forces, equipment, services or facilities of any member state. 

Nothing in this Compact shall be construed to limit or restrict the powers 
of any state ratifying the same to provide for the prevention, control and ex- 
tinguishment of forest fires, or to prohibit the enactment or enforcement of state 
laws, rules or regulations intended to aid in such prevention, control and extin- 
guishment in such state. 

Nothing in this Compact shall be construed to affect any existing or future 
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cooperative relationship or arrangement between any federal agency and a mem- 
ber state or states. 
Articte VII. 


The compact administrators may request the United States Forest Service 
to act as a research and coordinating agency of the Southeastern Interstate 
Forest Fire Protection Compact in cooperation with the appropriate agencies 
in each state, and the United States Forest Service may accept responsibility for 
preparing and presenting to the compact administrators its recommendations 
with respect to the regional fire plan. Representatives of any federal agency 
engaged in forest fire prevention and control may attend meetings of the compact 
administrators. 

ArticLe VIII. 


The provisions of Articles IV and V of this Compact which relate to mutual 
aid in combating, controlling or preventing forest fires shall be operative as be- 
tween any state party to this Compact and any other state which is party to a 
regional forest fire protection compact in another region: Provided, that the 
legislature of such other state shall have given its assent to such mutual aid pro- 
visions of this Compact. 

ARTICLE IX. 


The Compact shall continue in force and remain binding on each state ratify- 
ing it until the legislature or the Governor of such state, as the laws of such 
state shall provide, takes action to withdraw therefrom. Such action shall not 
be effective until six months after notice thereof has been sent by the chief ex- 
ecutive of the state desiring to withdraw to the chief executives of all states then 
parties to the Compact. (1955, c. 803, s. 1.) 


§ 113-60.12. When Compact to become effective; authority of 
Governor. — When the legislature shall have executed said Compact on behalf 
of this State and shall have caused a verified copy thereof to be filed with the 
State Secretary, and when said Compact shall have been ratified by one or more 
of the states named in § 113-60.11, then said Compact shall become operative and 
effective as between this State and such other state or states. The Governor is 
hereby authorized and directed to take such action as may be necessary to com- 
plete the exchange of official documents as between this State and any other state 
ratifying said Compact. (1955, c. 803, s. 2.) . 


§ 113-60.13. Assent of legislature to mutual aid provisions of other 
compacts.—The legislature of this State hereby gives its assent to the mutual 
aid provisions of Article IV and V of the South Central Interstate Forest Fire 
Protection Compact in accordance with Article VIII of that Compact relating 
to inter-regional mutual aid; and the legislature of this State also hereby gives 
its assent to the mutual aid provisions of Articles IV and V of the Middle Atlantic 
Interstate Forest Fire Protection Compact in accordance with Article VIII of 
that Compact relating to inter-regional mutual aid. (1955, c. 803, s. 3.) 


§ 113-60.14. Compact Administrator; North Carolina members of 
advisory committee. — The State Forester is hereby designated as Compact 
Administrator for this State and shall consult with like officials of the other 
member states and shall implement cooperation between such states in forest 
fire prevention and control. 

At some time before the adjournment of each regular session of the General 
Assembly, the Governor shall choose one person from the membership of the 
House of Representatives, and shall choose one person from the membership of 
the Senate, who shall serve on the advisory committee of the Southeastern Inter- 
state Forest Fire Protection Compact as provided for in Article III of said Com- 
pact. At the time of the selection of the House and Senate members of such 
advisory committee, the Governor shall choose one alternate member from the 
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House of Representatives and one from the Senate who shall serve on such ad- 
visory committee in case of the death, absence or disability of the regular mem- 
bers so chosen. (1955, c. 803, s. 4.) 


ARTICLE 5. 
Corporations for Protection and Development of Forests. 


§ 113-61. Private limited dividend corporations may be formed.— 
Three or more persons, who associate themselves by an agreement in writing 
for the purpose, may become a private limited dividend corporation to finance and 
carry out projects for the protection and development of forests and for such other 
related purposes as the Director of the Department of Conservation and Develop- 
ment shall approve, subject to all the duties, restrictions and liabilities, and pos- 
sessing all the rights, powers, and privileges, of corporations organized under the 
general corporation laws of the State of North Carolina, except where such pro- 
visions are in conflict with this article. (1933, c. 178, s. 1.) 

Cross Reference. — As to corporations 
generally, see § 55-1 et seq. 


§ 113-62. Manner of organizing.—A corporation formed under this article 
shall be organized and incorporated in the manner provided for organization of 
corporations under the general corporation laws of the State of North Carolina, 
except where such provisions are in conflict with this article. The certificate of 
organization of any such corporation shall contain a statement that it is organized 
under the provisions of this article and that it consents to be and shall be at all 
times subject to the rules, regulations and supervision of the Director of the 
Department of Conservation and Development, and shall set forth as or among its 
purposes the protection and development of forests and the purchase, acquisition, 
sale, conveyance and other dealing in the same and the products therefrom, subject 
to the rules and regulations from time to time imposed by the Director of the De- 
partment of Conservation and Development. (1933, c. 178, s. 2.) 


§ 113-63. Directors.—There shall not be less than three directors, one of 
whom shall always be a person designated by the Director of the Department of 
Conservation and Development, which one need not be a stockholder. (1933, c. 


178, s. 3.) x| 


§ 113-64. Duties of supervision by Director of Department of Con- 
servation and Development.—Corporations formed under this article shall be 
regulated by the Director of the Department of Conservation and Development 
in the manner provided in this article. Traveling and other expenses incurred by 
him in the discharge of the duties imposed upon him by this article shall be charged 
to, and paid by, the particular corporation or corporations on account of which 
such expenses are incurred. His general expenses incurred in the discharge of 
such duties, which cannot be fairly charged to any particular corporation or cor- 
porations, shall be charged to and paid by, all the corporations then organized and 
existing under this article pro-rata according to their respective stock capitaliza- 
tions. The Director of the Department of Conservation and Development shall: 

(1) From time to time, amend, and repeal rules and regulations for carry- 
ing into effect the provisions of this article and for the protection and 
development of forests subject to its jurisdiction. 

(2) Order all corporations organized under this article to do such acts as may 
be necessary to comply with the provisions of law and the rules and 
regulations adopted by the Director of the Department of Conserva- 
tion and Development, or to refrain from doing any acts in violation 
thereot. 

(3) Keep informed as to the general condition of all such corporations, their 
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capitalization and the manner in which their property is permitted, 
operated or managed with respect to their compliance with all provi- 
sions of law and orders of the Director of the Department of Conser- 
vation and Development. 

(4) Require every such corporation to file with the Director of the Depart- 
ment of Conservation and Development annual reports and, if the 
Director of the Department of Conservation and Development shall 
consider it advisable, other periodic and special reports, setting forth 
such information as to its affairs as the Director of the Department of 
Conservation and Development may require. (1933, c. 178, s. 4.) 


§ 113-65. Powers of Director.—The Director of the Department of Con- 
servation and Development may: 

(1) Examine at any time all books, contracts, records, documents and papers 
of any such corporation. 

(2) In his discretion prescribe uniform methods and forms of keeping ac- 
counts, records and books to be observed by such corporation, and 
prescribe by order accounts in which particular outlays and receipts 
are to be entered, charged or credited. The Director of the Depart- 
ment of Conservation and Development shall not, however, have au- 
thority to require any revaluation of the real property or other fixed 
assets of such corporations, but he shall allow proper charges for the 
depletion of timber due to cutting or destruction. 

(3) Enforce the provisions of this article and his orders, rules and regulations 
thereunder by filing a petition for a writ of mandamus or application 
for an injunction in the superior court of the county in which the 
respondent corporation has its principal place of business. The final 
judgment in any such proceeding shall either dismiss the proceeding 
or direct that a writ of mandamus or an injunction, or both, issue as 
prayed for in the petition or in such modified or other form as the 
court may determine will afford appropriate relief. (1933, c. 178, s. 5.) 


§ 113-66. Provision for appeal by corporations to Governor.—lIf any 
corporation organized under this article is dissatisfied with or aggrieved at any 
regulation, rule or order imposed upon it by the Director of the Department of 
Conservation and Development, or any valuation. or appraisal of any of its prop- 
erty made by the Director of the Department of Conservation and Development, 
or any failure of or refusal by the Director of the Department of Conservation and 
Development to approve of or consent to any action which it can take only with 
such approval or consent, it may appeal to the Governor by filing with him a claim 
of appeal upon which the decision of the Governor shall be final. Such deter- 
mination, if other than a dismissal of the appeal, shall be set forth by the Governor 
in a written mandate to the Director of the Department of Conservation and De- 
velopment, who shall abide thereby and take such action as the same may direct. 


(1933 ir@l 7 Se Sao) 


§ 113-67. Limitations as to dividends.—The shares of stock of corpora- 
tions organized under this article shall have a par value and, except as provided 
in § 113-69 in respect to distributions in kind upon dissolution, no dividend, shall 
be paid thereon at a rate in excess of six per centum per annum on stock having 
a preference as to dividends, or eight per centum per annum on stock not having 
a preference as to dividends, except that any such dividends may be cumulative 
without interest. (1933, c. 178, s. 7.) 


§ 113-68. Issuance of securities restricted.—No such corporation shall 
issue stock, bonds or other securities except for money, timberlands, or interests 
therein, located in the State of North Carolina or other property, actually received, 
or services rendered, for its use and its lawful purposes. Timberlands, or interests 


386 


§ 113-69 Cu. 113. CONSERVATION AND DEVELOPMENT § 113-73 


therein, and other property or services so accepted therefor, shall be upon a valua- 
tion approved by the Director of the Department of Conservation and Develop- 
ment. (1933, c. 178, s. 8.) 


§ 113-69. Limitation on bounties to stockholders.—Stockholders shall 
at no time receive or accept from any such corporation in repayment of their in- 
vestment in its stock any sums in excess of the par value of the stock together with 
cumulative dividends at the rate set forth in § 113-67 except that nothing in this 
section contained shall be construed to prohibit the distribution of the assets of 
such corporation in kind to its stockholders upon dissolution thereof. (1933, c. 


178, s. 9.) 


§ 113-70. Earnings above dividend requirements payable to State. 
—Any earnings of such corporation in excess of the amounts necessary to pay divi- 
dends to stockholders at the rate set forth in § 113-67 shall be paid over to the 
State of North Carolina prior to the dissolution of such corporation. Net income 
or net losses (determined in such manner as the Director of the Department of 
Conservation and Development shall consider properly to show such income or 
losses) from the sale of the capital assets of such corporation, whether such sale 
be upon dissolution or otherwise, shall be considered in determining the earnings 
of such corporation for the purposes of this section. In determining such earn- 
ings unrealized appreciation or depreciation of real estate or other fixed assets 
shall not be considered. (1933, c. 178, s. 10.) 


§ 113-71. Dissolution of corporation.—Any such corporation may be dis- 
solved at any time in the manner provided by and under the provisions of the 
general corporation laws of the State of North Carolina, except that the court shall 
dismiss any petition for dissolution of any such corporation filed within twenty 
years of the date of its organization unless the same is accompanied by a certificate 
of the Director of the Department of Conservation and Development consenting 
to such dissolution. (1933, c. 178, s. tis) 


§ 113-72. Cutting and sale of timber.—Any such corporation may cut 
and sell the timber on its lands or permit the cutting thereof, but all such cuttings 
shall be in accordance with the regulations, restrictions and limitations imposed 
by the Director of the Department of Conservation and Development, who shall 
impose such regulations, restrictions and limitations with respect thereto as may 
reasonably conform to the accepted custom and usage of good forestry and forest 
economy, taking into consideration the situation, nature and condition of the tract 
so cut or to be cut, and the financial needs of such corporation from time to time. 


(1933, c: 178, 8.12.) 


§ 113-73. Corporation may not sell or convey without consent of 
Director, or pay higher interest rate than 6 % .—No such corporation shall: 
(1) Sell, assign or convey any real property owned by it or any right, title or 
interest therein, except upon notice to the Director of the Department 
of Conservation and Development of the terms of such sale, transfer 
or assignment, and unless the Director of the Department of Con- 
servation and Development shall consent thereto, and if the Director 
of the Department of Conservation and Development shall require it, 
unless the purchaser thereof shall agree that such real estate shall 
remain subject to the regulations and supervision of the Director of 
the Department of Conservation and Development for such period as 

the latter may require; 


(2) Pay interest returns on its mortgage indebtedness at a higher rate than 
six per centum per annum without the consent of the Director of the 
Department of Conservation and Development ; 
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(3) Mortgage any real property without first having obtained the consent of 
the Director of the Department of Conservation and Development. 


(1933, C517 0,)siel oo) 


§ 113-74. Power to borrow money limited. — Any such corporation 
formed under this article may, subject to the approval of the Director of the De- 
partment of Conservation and Development, borrow funds and secure their pay- 
ment thereof by note or notes and mortgage or by the issue of bonds under a trust 
indenture. The notes or bonds so issued and secured and the mortgage or trust 
indenture relating thereto may contain such clauses and provisions as shall be 
approved by the Director of the Department of Conservation and Development, 
including the right to enter into possession in case of default; but the operations 
of the mortgagee or receiver entering in such event or of the purchaser of the prop- 
erty upon foreclosure shall be subject to the regulations of the Director of the De- 
partment of Conservation and Development for such period as the mortgage or 
trust indenture may specify. (1933, c. 178, s. 14.) 


§ 113-75. Director to approve development of forests.—No project for 
the protection and development of forests proposed by any such corporation shall 
be undertaken without the approval of the Director of the Department of Con- 
servation and Development, and such approval shall not be given unless: 

(1) The Director of the Department of Conservation and Development shall 
have received a statement duly executed and acknowledged on behalf 
of the corporation proposing such project, in such adequate detail as 
the Director of the Department of Conservation and Development 
shall require of the activities to be included in the project, such state- 
ment to set forth the proposals as to 

a. Fire prevention and protection, 

b. Protection against insects and tree diseases, 

c. Protection against damage by livestock and game, 

d. Means, methods and rate of, and restrictions upon, cutting and 
other utilization of the forests, and 

e. Planting and spacing of trees. 

(2) There shall be submitted to the Director of the Department of Conserva- 
tion and Development a financial plan satisfactory to him setting forth 
in detail the amount of money needed to carry out the entire project, 
and how such sums are to be allocated, with adequate assurances to 
the Director of the Department of Conservation and Development as 
to where such funds are to be secured. 

(3) The Director of the Department of Conservation and Development shall 
be satisfied that the project gives reasonable assurance of the opera- 
tion of the forests involved on a sustained yield basis except insofar 
as the Director of the Department of Conservation and Development 
shall consider the same impracticable. 

(4) The corporation proposing such project shall agree that the project shall 
at all times be subject to the supervision and inspection of the Director 
of the Department of Conservation and Development, and that it will 
at all times comply with such rules and regulations concerning the 
project as the Director of the Department of Conservation and Devel- 
opment shall from time to time impose. (1933, c. 178, s. 15.) 


§ 113-76. Application of corporate income.—tThe gross annual income 
of any such corporation, whether received from sales of timber, timber operations, 
stumpage permits or other sources, shall be applied as follows: First, to the pay- 
ment of all fixed charges, and all operating and maintenance charges and expenses 
including taxes, assessments, insurance, amortization charges in amounts ap- 
proved by the Director of the Department of Conservation and Development to 
amortize mortgage or other indebtedness and reserves essential to operation; 
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second, to surplus, and/or to the payment of dividends not exceeding the maxi- 
mum fixed by this article; third, the balance, if any, in reduction of debts. C1033: 
ce. 17856516.) 


§ 113-77. Reorganization of corporations.—Reorganization of corpora- 
tions organized under this article shall be subject to the supervision of the Director 
of the Department of Conservation and Development and no such reorganization 
shall be had without the authorization of the Director of the Department of Con- 
servation and Development. (1933, c. 178, s. 17.) 


ARTICLE 6, 
Co-operation for Development of Federal Parks, Parkways and Forests. 
§§ 113-78 to 113-81: Repealed by Session Laws 1947, c. 422, §§ 1, 9. 


Cross Reference. — As to transfer of the committee established under the re- 
properties and interests formerly held by  pealed section, see § 143-255. 


ARTICLE 6A. 
Forestry Services and Advice for Owners and Operators of Forest Land. 


§ 113-81.1. Authority to render scientific forestry services. — The 
North Carolina Department of Conservation and Development is hereby au- 
thorized to designate, upon request, forest trees of forest landowners and forest 
operators for sale or removal, by blazing or otherwise, and to measure or 
estimate the volume of same under the terms and conditions hereinafter provided. 


(1947, c. 384, s. 1.) 


§ 113-81.2. Services under direction of State Forester; compensa- 
tion; when services without charge.—The administration of the provisions of 
this article shall be under the direction of the State Forester. The State Forester, 
or his authorized agent, upon receipt of a request from a forest landowner or 
operator for technical forestry assistance or service, may designate forest trees 
for removal for lumber, veneer, poles, piling, pulpwood, cordwood, ties, or 
other forest products by blazing, spotting with paint or otherwise designating in 
an approved manner; he may measure or estimate the commercial volume con- 
tained in the trees designated; he may furnish the landowner or operator with 
a statement of the volume of the trees so designated and estimated ; he may assist 
in finding a suitable market for the products so designated, and he may offer 
general forestry advice concerning the management of the forest. 


For such designating, measuring or estimating services the State Forester 
may make a charge, on behalf of the Department of Conservation and Develop- 
ment, in an amount not to exceed five per cent (5%) of the sale price or fair 
market value of the stumpage so designated and measured or estimated. Upon 
receipt from the State Forester of a statement of such charges, the landowner 
or operator or his agent shall make payment to the State Forester within thirty 
days. 

In those cases where the State Forester deems it desirable to so designate and 
measure or estimate trees without charge, such services shall be given for the 
purpose of encouraging the use of approved scientific forestry principles on the 
private or other forest lands within the State, and to establish practical demonstra- 
tions of said principles. (1947, c. 384, s. Zz) 


§ 113-81.3. Deposit of receipts with State treasury.—All monies paid 
to the State Forester for services rendered under the provisions of this article 
shall be deposited into the State treasury to the credit of the Department of 
Conservation and Development. (1947, c. 384, s. 3.) 
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SUBCHAPTER III. GAME LAWS. 


ARTICLE 7. 
North Carolina Game Law of 1935. 
§ 113-82. Title of article.—This article shall be known by the short title 


of “The North Carolina Game Law.” 

Local Modification.—Currituck: 1935, c. 
160. 

For subsequent law affecting this sub- 
chapter, see §§ 143-237 through 143-254. 

Historical Note. — The administration of 
the game laws was placed in the State 
Game Commission by Public Laws 1927, c. 
51 (the 1927 Game Law). Public Laws 1927, 
c. 250, purported to abolish the State Game 
Commission and transfer its powers and 
duties to the Department of Conservation 
and Development. (However, see Public 
Laws 1927, c. 235.) Under the 1935 Game 
Law (§§ 113-82 through 113-109), adminis- 
tration is placed in the Board of Conserva- 


(1935; 'ch.486,is7el) 


Under the 1927 Game Laws, the princi- 
pal administrative officer was the State 
Game Warden. The office of State Game 
Warden and the office of Commissioner of 
Inland Fisheries were abolished by Public 
Laws 1933, c. 357; and said act authorized 
the Board of Conservation and Develop- 
ment to appoint “a person of scientific 
training and experience in the propagation 
and preservation of fish and game” to ad- 
minister the duties prescribed for the State 
Game Warden and Commissioner of In- 
land Fisheries. Under the 1935 Game Law, 
the principal administrative officer is the 
Commissioner of Game and Inland Fish- 


tion and Development. See § 113-84. eries. See §§ 113-83, 113-90. 


§ 113-83. Definitions.—For the purpose of this article the following shall 
be construed, respectively, to mean: 

Board—Board of Conservation and Development. 

Closed season—The time during which birds or animals may not be taken. 

Commissioner—Commissioner of Game and Inland Fisheries. 

Common carrier—Railroad companies, boat lines, express companies, bus lines, 
and any person transporting persons or property for hire. 

Fur-bearing animals—Skunk, muskrat, raccoon, opossum, beaver, mink, otter 
and wildcat. 

Game—All game animals and game birds. 

Game animals—Deer, bear, fox, squirrels, rabbits, and wild boar. 

Migratory wild waterfowl—Anatidaw or waterfowl, including brant, wild duck, 
geese and swans; migratory wild birds, gruiae or cranes, including little brown, 
sandhill, and whooping cranes; rallidae, or rails, including coots, gallinules, sora, 
and other rails; limicolae, or hore birds, including avocets, curlew, dowitchers, 
godwits, knots, oyster catchers, pharlaropes, sandpipers, snipes, stilts, surf birds, 
turnstones, willet, woodcock, and yellow legs; columbidae or pigeons, including 
doves and wild pigeons. 

Non-game animals—All wild animals except game and fur bearing animals. 
: Non-game birds—AII wild birds except upland game birds and migratory game 

irds. 

Open season—The time during which birds or animals may be lawfully taken. 
Each period of time prescribed as an open season shall be construed to include 
the first and last days thereof. 

Person—The plural or singular as the case demands, including individuals, as- 
sociation, partnerships, and corporations, unless the context otherwise requires. 

Take—Whenever it is made lawful to “take” birds or animals, or parts there- 
of, or birds’ nests or eggs, it shall mean the pursuit, hunting, capture or killing 
of birds or animals, or collecting of birds’ nests or eggs in the manner, at the time, 
and by means specifically permitted. Whenever it is made unlawful to “take” 
birds or animals or parts thereof, or birds’ nests or eggs, the word “take’’ shall 
include pursuing, shooting, hunting, killing, capturing, trapping, snaring, and 
netting birds or animals, collecting birds’ nests or eggs, and all lesser act, such 
as disturbing or annoying birds or animals, or placing or using any net or other 
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device for the purpose of taking birds or animals, whether or not they result in 
the taking of such birds or animals. 
Transport—Shipping, transporting, carrying, importing, exporting, receiving 
or delivering for shipment, transportation, carriage or export. 
Upland game birds—Quail, commonly known as bobwhite or partridge, wild 
turkey, grouse, and pheasants of all kinds. (1935, c. 486, s. 2; 1953, c. 304.) 
Editor’s Note. — The 1953 amendment 
made the definition of “game animals” ap- 
ply to “wild boar.” 


§ 113-84. Powers and duties of the Board of Conservation and De- 
velopment.—It shall be unlawful to take or pursue any of the wildlife of the 
State at any time or in any manner, except at such times and in such manner as 
the supply of said wildlife may justify, and the said Board is hereby directed 
to make adequate investigations as to the said supply and thereupon shall, by 
appropriate rules and regulations: 

(1) Fix seasons and bag limits or close seasons on any species of game, bird, 
or fur-bearing animal, in any specified locality or localities, or the 
entire State, when it shall find, after said investigation, that such ac- 
tion is necessary to assure the maintenance of an adequate supply 
thereof. The statutes now governing such subjects shall continue in 
full force and effect, except as altered or modified by rules and reg- 
ulations promulgated by the Board. 

(2) Fix seasons and bag limits or close season on any species, age, size or 
sex of deer in any specified locality or localities, or the entire State, 
when it shall find, after said investigation and after a public hearing 
held by the Commission in the area to be affected when determining 
the advisability of an open season on doe deer, that such action is 
necessary to assure the maintenance of an adequate and balanced sup- 
ply thereof. Provided, however, that in any locality where the use 
of rifles is permitted for the taking of deer, the Wildlife Resources 
Commission shall not be authorized to fix an open season on doe deer 
on any day or at any time concurrent with the open season on male 
deer. This provision shall apply only to the counties of Burke, Cald- 
well, Rutherford, Surry, Wilkes and counties lying west of the same. 
Where the number of eligible hunters exceeds the number of doe deer 
to be harvested as determined by the Wildlife Resources Commission, 
the Commission shall establish some system of issuing permits in or- 
der to regulate the harvest of doe deer. 

(3) Establish and close to hunting or trapping game or bird refuges on pub- 
lic lands and, with the consent of the owner, on private lands; and 
close streams and lakes, or parts thereof to hunting or trapping. 

(4) Acquire by purchase, grant, condemnation, lease, agreement, gift, or 
devise lands or waters suitable for the purposes hereinafter enumer- 
ated, and develop, operate and maintain the same for said purposes: 

a. Game farms or game refuges. 

b. Lands or waters suitable for game, bird or fur-bearing animal 
restoration, propagation or protection. 

c. For public hunting or trapping areas to provide places where the 
public may hunt or trap in accordance with the provisions of 
law or the regulations of the Board. 

d. To extend and consolidate by exchange lands or waters suitable 
for the above purposes. 

e. To capture, propagate, transport, buy, sell, or exchange any 
species of game, bird or fur-bearing animal, needed for propa- 
gation or stocking purposes, or to exercise control measures 
of undesirable species. 
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(5) Enter into co-operative agreements with educational institutions and 
State, federal or other agencies, to promote wildlife research and to 


train men for wildlife management. 


(6) Enter into co-operative agreements with federal agencies, municipalities, 
corporations, organized groups of landowners, associations and in- 
dividuals, for the development of game, bird or fur-bearing animal 
management and demonstration projects. 

(7) The North Carolina Wildlife Resources Commission is hereby author- 
ized, by appropriate rules and regulations, to license the operation of 
controlled shooting preserves and revoke such licenses for cause. 
“Controlled shooting preserve’ means an area on which only do- 
mestically raised game birds are taken. For each calendar year or 
part thereof during which any licensee operates, said licensee shall 
pay to the Wildlife Resources Commission an annual license fee of 
fifty dollars ($50.00), and such annual license shall be issued only 
upon the payment of said fifty dollars ($50.00). 

(8) The North Carolina Wildlife Resources Commission is hereby author- 
ized, by appropriate rules and regulations, to fix seasons and bag lim- 
its for domestically raised native, nonnative and hybrid species of 
game birds taken on licensed controlled shooting preserves, which 
seasons and bag limits are not required to be the same as for game 
birds which are not domestically raised. (1935, c. 486, s. 4; 1957, 
cc. 386, 841.) 


Local Modification—Pender, as to sub- 
division (2): 1957, c. 386, s. 2%. 

Editor’s Note.—The first 1957 amend- 
ment inserted subdivision (2). Section 2 
of the amendatory act provides that the 
act shall not be construed to modify, re- 
peal or abrogate any of the provisions of 
article 24 of chapter 143 of the General 
Statutes known as the “North Carolina 
Wildlife Resources Law.” 


Power to Acquire Land for Game Farms 
or Game Refuges.—The Wildlife Resources 
Commission has been delegated the power 
to acquire land for game farms or game 
refuges in the public interest under this 
section and § 143-237, et seq., but the pub- 
lic need for such project in a particular 
locality must first be established by a cer- 
tificate of public convenience and necessity 
from the North Carolina Utilities Com- 


The second 1957 amendment added sub- 
divisions (7) and (8). 

Regulations within Police Power.—See 
note under § 113-136. 


mission under § 40-53. State v. Story, 241 
N. C. 103, 84 S. E. (2d) 386 (1954). 


§ 113-85. Limitations on powers.—Nothing in this article, however, shall 
be construed to authorize the Board to change any penalty prescribed by law 
for a violation of its provisions, or to change the amount of license fees or the 
authority conferred by licenses prescribed by law. (1935, c. 486, s. 4.) 


§ 113-86. Organization of work.—The Board shall establish such depart- 
mental bureaus or divisions and shall authorize the Commissioner to employ such 
experts, clerks, or other employees as it may deem necessary for the conduct of 
the work of the Board, and it shall fix their salaries or other compensation, which 
shall be paid out of the game and fish fund. The Board shall authorize such 
scientific and other studies as may be deemed necessary to its work, and shall 
collect, classify and disseminate such statistics, data and information as in its 
discretion will tend to promote the objects of this article. (1935, c. 486, s. 4.) 


§ 113-87. Permits to kill game injurious: to agriculture.—The Board 
shall have power to issue permits to kill any species of birds or animals which may 
become seriously injurious to agriculture or other interests in any particular com- 
munity, or such birds or animals may be captured alive by it or under its 
discretion and planted in other sections of the State for restocking, or may be 
disposed of in such other manner as it may determine: Provided, that birds and 
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animals committing depredations may be taken at any time without a permit while 
committing, or about to commit, such depredations. Any permit issued pursuant 
to this section shall expire within four (4) months after the date of issuance. 
(1935, c. 486, s. 4.) 


§ 113-88. Publication of rules and regulations of Board. — Rules, 
regulations and orders of the Board shall be published in the following manner: 
Those having general application throughout the State shall be published at least 
once in some newspaper published in and having general circulation throughout 
the State and at each county courthouse door; those of special character having 
local application only shall be published at least once in some newspaper pub- 
lished in and having general circulation in the locality wherein such rules, regula- 
tions and orders are applicable and at the county courthouse door; but, if no 
such newspaper is so published and circulated, copies of such rules, regulations 
and orders shall be posted in at least three conspicuous places in the locality in 
which they are applicable and at the county courthouse door. Such rules, regu- 


lations and orders may also be given such other publicity as the Board may deem 
desirable. (1935, c. 486, s. 5.) 


§ 113-89. County game commissions.—This article shall not be construed 
to dissolve any game commissions now existing in the several counties, nor to 
prohibit the creation of game commissions in the several counties and such com- 
missions now existing and such as may be created shall exist, but supervision of 
the provisions of this article and the direction of the policies and administration 
of this article and other laws which may exist for the same purpose as this shall 
be vested in and abide with the Board and the powers of such county commis- 
sions as may exist or may be created shall be of a nature advisory and recom- 
mendatory to the Board and the exercise of any powers by them shall require the 
approval of the Board of Conservation and Development. (A050 PGR 48655-.6!) 


Editor’s Note. — The case of State v. make county game commissions subordi- 


Sizemore, 199 N. C. 687, 155 S. E. 724 
(1930), decided under the provisions of C. 
S. §§ 2079 through 2086, held that the effect 
of the North Carolina Game Law is to 


nate to the State Commission, the powers 
of the former being merely advisory or 
recommendatory until approved by the 
State Commission. 


§ 113-90. Appointment of Commissioner; salary; expenses; bond; 
office. — The Director with the approval of the Board shall appoint a Commis- 
sioner, who shall receive a salary fixed by the Board, not exceeding five thousand 
dollars per annum, payable monthly upon his own requisition. The Commissioner 
shall be reimbursed for his actual and necessary traveling expenses, not to exceed 
one thousand five hundred dollars per annum, incurred in the discharge of his 
official business when he is away from the place where his office is located, to be 
paid by proper voucher. The Commissioner shall give bond in the sum of ten 
thousand dollars, to be approved by the State Treasurer, conditioned upon his 
faithful performance of the duties imposed upon him by the provisions of this 
article. The bond shall be filed with the State Treasurer and the premiums paid 
from the State Game Fund. The Commissioner shall have his office in the 
offices of the Board at the Capital. (1935, c. 486, s. 7.) 


§ 113-91. Powers of Commissioner.—In accordance with, and subject 
to, such rules and regulations as may from time to time be adopted by the Board 
relating thereto, the Commissioner shall have the following powers: 

(1) To Issue Permits——The Commissioner may issue a permit, revocable 
for cause, to any person, authorizing the holder to collect and possess 
wild animals or wild birds or birds’ nests or eggs for scientific, prop- 
agation, or exhibition purposes. Before such a permit to take for 
scientific purposes is issued, the applicant must file written testimonials 
from two well known ornithologists or zoologists and pay the sum of 
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two dollars ($2.00) for the permit, but duly accredited representatives 
of public educational or scientific institutions, or governmental de- 
partments of the United States engaged in the scientific study of 
birds and animals, may be granted such a permit without endorse- 
ments or charge or without being required to obtain a hunting license. 
If the Commissioner is satisfied of the good faith of the applicant, he 
shall issue to him a permit, which shall fix the date of its expiration, 
and may fix a restriction upon the number and kinds of animals, birds, 
or birds’ nests or eggs to be taken thereunder, but no such permit 
shall be valid after the last day of the calendar year in which it is 
issued. Permits to take game animals or game birds during the 
closed season shall not be issued except to a duly accredited repre- 
sentative of a school, college, university, public museum or other in- 
stitution of learning, or a representative of the federal government 
engaged in the scientific study of birds and animals or to a duly 
accredited representative of a State game department or Commission 
to restock the covers of the State which he represents. Specimens of 
birds or animals legally taken and birds and animals reared in do- 
mestication pursuant to the provisions of this article and to the regu- 
lations of the Board may be bought, sold, and transported at any time 
by any person holding a valid permit issued in accordance with the 
provisions of this section. When transported by common carrier or 
contained in a package, said specimens or any package in which the 
same are transported shall have clearly and conspicuously marked on 
the outside the name and address of the consignor and consignee, and 
an accurate statement of the numbers and kinds of birds and animals, 
specimens or parts thereof, or birds’ nests or eggs contained therein, 
and that such specimens are for scientific or propagation purposes. 
Each person receiving a permit under this section must file, at the 
expiration of his permit, with the Commissioner a report of his opera- 
tions under the permit, which report shall set forth the name and ad- 
dress of the permittee, the number of his permit, the number of each 
species of birds, animals or birds’ nests or eggs taken thereunder or 
otherwise acquired, disposition of the same, names and addresses of 
persons acquiring the same from the permittee, and number of each 
species on hand for propagation purposes at the expiration of the 
permit. The Board is hereby authorized to prescribe from time to 
time rules and regulations governing the possession, purchase, sale 
and transportation of birds and animals raised in domestication pur- 
suant to the provisions of this article. 


(2) To Employ Deputies—The Commissioner may employ such game pro- 


tectors, deputy game protectors, refuge keepers, employees, and agents 
as shall be necessary for the proper carrying out of the provisions of 
this article, and with the approval of the Board shall arrange the 
compensation for such protectors, deputy protectors, refuge keepers, 
employees and agents. Qualifications for the office of game protector 
shall be considered in the appointment of all game and fish protectors 
who shall be required to pass an examination showing their knowl- 
edge of provisions of the game and fish laws, the purposes of the 
protection of wild life, and essential matters of administration of 
these statutes. Said examination shall be prepared under the super- 
vision of the Commissioner and given in the county or district in 
which the said protector will serve and shall be conducted under the 
direction of the Commissioner or some suitable person designated by 
him. The Commissioner shall have general supervision and control 
over all such protectors, deputy protectors, refuge keepers, and em- 
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ployees, and shall enforce all the provisions of this article and any 
other laws now in force or hereafter enacted for the protection of wild 
birds and animals, and shall exercise all necessary powers incident 
thereto. It shall be the duty of the protectors, deputy protectors, 
refuge keepers, and employees to obey and carry out the instructions 
and directions of the Commissioner for the enforcement of this article. 


(3) To Prepare Form of License—It shall be the duty of the Commissioner 


to prepare forms of licenses and other forms necessary for use in the 
administration of the provisions of this article, and to properly distrib- 
ute them to the officers and persons required to issue licenses or use 
such forms. Each license shall be issued in the name of the Commis- 
sioner and countersigned by the officer or person issuing it. Each 
licensee shall sign his name in ink on the license issued him. The 
Commissioner shall cause the license accounts of officers and persons 
issuing licenses to be examined and audited at least once during each 
year, and shall require such officers and persons promptly to pay him, 
in accordance with the provisions of this article, all monies received 
by them from the sales of licenses. 


(4) To Execute Warrants.—The Commissioner and each of his deputies shall 


have power to execute all warrants issued for violation of this article, 
and to serve subpoenas issued for examination, investigation, or trial 
of offenders against any of the provisions of this article; to make 
search, after having first obtained proper warrant therefor, of any 
place or thing which such deputies have cause to believe contains wild 
birds or animals, or any part thereof, or the nest or eggs of birds 
possessed in violation of law; to seize wild birds or animals, or parts 
thereof, or nests, or eggs of birds killed, captured, or possessed in 
violation of law or showing evidence of illegal killing; to arrest with- 
out warrant any persons committing a violation of this article in his 
presence, or upon reasonable grounds to believe that such person is 
committing a violation of this article in his presence, and to take such 
person immediately before a court having jurisdiction for trial or 
hearing ; and to exercise such other powers of peace officers in the en- 
forcement of the provisions of this article, or of judgments obtained 
for violation thereof, as are not herein specifically conferred. 


(5) To Dispose of Seized Game and Devices.—All game birds and the edible 


portions of game animals seized under the provisions of this article 
shall be disposed of by the Commissioner, or under his direction, by 
gift to hospitals, charitable institutions or almshouses in the county 
taken within the State. Non-game birds or parts thereof and the 
plumes or skins of wild birds or birds of foreign species shall be dis- — 
posed of by the Commissioner by gift to scientific educational institu- 
tions within the State, or may be retained by him for use of the Board, 
or in his discretion they may be destroyed. The Commissioner shall 
take a receipt from the donee for any such gift, and file such receipt 
in his office, and he shall keep a permanent record of such gifts. The 
heads, antlers, horns, hides, skins, or feet, or parts of any game or 
fur-bearing animal, seized under the provisions of this article, if the 
person from whom the same were seized is convicted of violating any 
of the provisions of this article, or if the owner thereof is unknown, 
may be sold for cash by the Commissioner, or under his direction, at 
public auction to the highest bidder. Notice of the time and place of 
such sale, together with a description of the articles to be sold, shall 
be given by the Commissioner or under his direction in such manner 
as he may determine to be best calculated to bring the best price 
therefor: Provided, that if the property seized is perishable, that same 
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may be disposed of by the Commissioner immediately. The Commis- 
sioner or his deputies authorized to make the sale shall issue to the 
purchaser a certificate stating that the purchaser has the legal right 
to be in possession of the articles bought, and anyone so acquiring 
said article or articles from the State, other than the person from 
whom they were seized, shall have the right to possess the same. If 
the person from whom any of said articles were seized be acquitted 
of the charge of violating any of the provisions of this article, the 
article so seized shall be returned to him. It shall be, and is hereby 
made, the duty of each deputy to make a full and complete report to 
the Commissioner of all property by him confiscated because of a 
violation of the game laws of this State, showing in detail a descrip- 
tion of the property, the person from whom it was confiscated, the 
price received therefor upon public sale, and the disposition of the 
money. The Commissioner shall keep in his office a permanent rec- 
ord showing all property confiscated by him or any of his deputies, 
and the disposition made thereof under the provisions of this article. 


(6) To Seize Certain Devices in Certain Cases——In all cases of violation of 


any law relating to the unlawful taking of, or unlawful attempt to take 
any animals, birds, or fish, during the hours after sunset and before 
sunrise; or taking of or attempt to take, without a permit, deer or 
wild turkeys in closed season; or the unlawful taking of any doe deer; 
or the taking of or attempt to take any animals, birds or fish by means 
or use of dynamite or other explosive; or by the use of any silencer on 
any weapon; or by the unlawful use of any artificial light, or by 
means of any trap, net, snare, or other device, the use of which in 
taking or attempting to take animals, birds, or fish, is prohibited by 
law; or in case of transportation of game or game fish illegally so 
taken; or the unlawful taking or transportation of any doe deer; or 
in case of the unlawful sale of game or game fish, whether taken le- 
gally or illegally, all officers, whose duty it is to enforce the game and 
game fish laws, are hereby empowered to seize all devices, instru- 
ments, weapons, air and watercraft, and vehicles used in the unlaw- 
ful taking of or unlawful attempt to take animals, birds, or fish, 
at the times or by the means herein mentioned, or used in the trans- 
portation of any birds, animals, or fish so taken, or used in the un- 
lawful taking or transportation of any doe deer, or used in the unlaw- 
ful sale of game or game fish, whether taken legally or illegally. The 
devices, instruments, weapons, craft, and vehicles so seized shall be 
delivered to the sheriff of the county in which such offense is com- 
mitted, or placed under said sheriff's constructive possession, if de- 
livery of actual possession is impracticable; and the same shall be 
held by said sheriff pending the trial of the person or persons arrested 
for any of the offenses herein mentioned; and upon conviction of such 
person or persons of any of said offenses, the court may in its dis- 
cretion, and subject to the rights of any third person in the property 
seized, adjudge the property so seized forfeited, and order the same 
sold in the manner provided by law for the sale of personal property 
under execution; the net proceeds of such sale shall be paid into the 
school fund of said county as other fines and forfeitures; the forfeiture 
and sale of such property when ordered ‘shall be in addition to such 
fine or imprisonment as may be imposed by the court. 


(7) To Seize Weapons and Devices to Be Used in Evidence.—At the time 


of making arrests for any violation of any law relating to the unlawful 
taking of or unlawful attempt to take animals, birds, or fish, the officer 
making the arrest is hereby empowered to seize any weapon or device 
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unlawfully used in the violation for which the arrest is made; the 
weapons or devices so seized shall be delivered to the sheriff of the 
county in which the offense is committed, to be held and used in evi- 
dence for the State upon the trial of the person or persons arrested 
for such violation. After the trial, any weapon or device so seized 
shall be returned to the owner thereof unless the offense shall be one 
of the offenses mentioned in subdivision (6) hereof, in which case 
the same may be returned to the owner thereof in such manner as the 
court may direct, unless the same be adjudged forfeited and ordered 
sold by the court upon conviction of the owner thereof for one of the 


offenses mentioned in said subdivision (6) hereof. 

(8) Whenever any devices, instruments, weapons, air or watercraft, or ve- 
hicles are seized and placed in the possession of the sheriff pursuant 
to subdivisions (6) or (7) of this section, any person who establishes 
ownership in any such property to the satisfaction of the court or the 
sheriff shall be entitled to possession of the same upon furnishing the 
sheriff a bond in the amount of the value of such property, as fixed 
by the sheriff, conditioned on such person’s producing such property 
in court on the day of the trial for the offense with respect to which 


such property was seized. 
1423, s. 1 


Local Modification, — Currituck, Gates, 
Pasquotank and Perquimans: 1953, c. 680. 

Editor’s Note. — The 1949 amendment 
struck out of subdivision (4) the former 
provision relating to seizure and confisca- 
tion of devices illegally used in taking wild 
birds or animals, rewrote the sentence of 
subdivision (5) relating to return of seized 
devices to acquitted persons, and added sub- 
divisions (6), (7) and (8). 

The 1957 amendment inserted in subdi- 
vision (4), beginning in line ten, the words 
“or upon reasonable grounds to believe that 
such person is committing a violation of 
this article in his presence.” Section 3 of the 
amendatory act provides that it shall not 


§ 113-92. Officers constituted de 
deputy sheriffs, police officers, forest wa 


(1935, c. 486, s. 8; 1949, c. 489; 1957, ¢. 


be construed to repeal any of the provisions 
of article 24 of chapter 143 as they modify 
§§ 113-91 and 113-141. 

Necessity for Acceptance of Appoint- 
ment.—It was held in Birchfield v. Depart- 
ment of Conservation, etc., 204 N. C. 217, 
167 S. E. 855 (1933), decided under a prior 
law (1927, c. 51), that, although a man may 
have been appointed deputy game warden, 
he is not an employee of the State before 
he has received word of his appointment 
and accepted it. 

Homicide Committed by Wildlife Pro- 
tector Engaged in Performance of His 
Official Duties.—See State v. Ellis, 241 N. 
C. 702, 86 S. E. (2d) 272 (1955). 


puty game protectors.—All sheriffs, 
rdens, 


park patrolmen, refuge keepers, 


constables and all other peace officers are hereby made deputy game protectors, 
and it shall be made their duty to aid in the enforcement of this law. The arrest 
fee taxed in bills of cost in criminal actions growing out of the violation of this 
article or violation of laws regulating fishing, except commercial fishing, when the 
arrest is made by a game protector or a deputy game protector, shall be paid by 


the justice of the peace or other criminal 
school fund of the county where the viol 
in bills of cost for the use and benefit o 
tector, who appears as a witness at the trial of such case. 


ation took place. 
f a game protector or deputy game pro- 


court taxing same into the general 
No fee shall be taxed 


Any game protector 


or deputy game protector, who takes arrest fees or witness fees in violation of 
this article, shall be guilty of a misdemeanor and, upon conviction, shall be fined 
or imprisoned or both in the discretion of the court, and in addition thereto, upon 


conviction, he shall forfeit his office. 


This article shall not apply to sheriffs or 


deputy sheriffs, who are on fee basis and who make arrests and appear as wit- 


nesses in such cases. 


486, s. 9; 1939, c. 119.) 


Editor’s Note. — The 1939 amendment 
rewrote this section. 
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§ 113-93. Protectors, deputy protectors, and refuge keepers con- 
stituted special forest wardens.—The Commissioner, protectors, deputy pro- 
tectors and refuge keepers are hereby made ex officio special forest wardens and 
charged with the duty of reporting to the forest wardens all infractions of the 
forest fire law and to assist forest wardens in extinguishing forest fires and 
generally enforcing the laws and regulations for the preservation of the forests. 
(1935, c. 486, s. 10.) 

Cross Reference.—As to State Forester 
and forest rangers, duties, etc., see § 113-52 
et seq. 


§ 113-94. Payment to State Treasurer of license fees.—The Commis- 
sioner shall promptly pay to the State Treasurer all monies received by him from 
the sale of hunting licenses or from any other source arising through the admin- 
istration of this article, and the State Treasurer shall deposit all such money in 
a special fund, to be known as the State Game Fund, and which is hereby re- 
served, set aside, appropriated and made available until expended as may be 
directed by the Board in the enforcement of this article and for the purposes of 
this article. (1935, c. 486, s. 11.) 


§ 113-95. Licenses required.—No person shall at any time take any wild 
animals or birds without first having procured a license as provided by this 
article, which license shall authorize him to take game only during the periods of 
the year when it shall be lawful. The applicant for a license shall fill out a blank 
application in the form prescribed and furnished by the Commissioner. Said 
application shall be subscribed and sworn to by the applicant before an officer 
authorized to administer oaths in this State, and the persons hereby authorized 
to issue licenses are hereby authorized to administer oaths to applicants for such 
licenses. Licenses may be issued by the clerk of the superior court for each 
county, the Commissioner, game protectors and such other persons as the Com- 
missioner may authorize in writing: 

License Fees 


Nonresident hunting license .........- esses eee rene eee Se ois 
State resident hunting license ........--..--++-+-++++e::: 4.10 
Combination hunting and fishing license ............+--- So 
County hunting license ......-.. sss ceees erence rece renee 1.10 


Said applicant, if a resident of this State, shall pay to the officer or person 
issuing the license the sum of one dollar ($1.00) as a license fee, and the sum 
of ten cents (10¢) as a fee to the officer or person, other than the Commissioner, 
for issuing the same, and shall obtain a county resident hunting license, which 
shall entitle him to take game birds and animals in the county of his residence, 
or shall pay to the officer or person issuing the license the sum of four dollars 
($4.00) as a license fee and the sum of ten cents (10¢) as a fee to the officer 
or person other than the Commissioner for issuing the same and shall obtain 
a resident State hunting license, which shall entitle him to take game birds and 
animals in any county of the State at large, as authorized by this article. All 
persons who have lived in this State for at least six months immediately pre- 
ceding the making of such application shall be deemed resident citizens for the 
purposes of this article. Said applicant, if a nonresident of this State, or a resi- 
dent for less than six months, or an alien, shall pay to the officer or person 
issuing the license fifteen dollars and fifty cents ($15.50) as a license fee and 
the sum of twenty-five cents (25¢) as a fee to the officer or person other than 
the Commissioner for issuing the same and shall obtain a nonresident hunting 
license, which shall entitle him to take game birds and game animals as au- 
thorized by this article. The Commissioner is hereby authorized and empowered 
to issue combination licenses for hunting and fishing which said combination li- 
cense may be for an amount less than the total of the hunting and fishing li- 
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cense when purchased separately. For a State resident hunting and fishing 
license the applicant shall pay to the officer or person issuing the license the sum 
of five dollars ($5.00) as a license fee and twenty-five cents (25¢) as a fee for 
issuing same, which shall entitle him to hunt and fish in any county of the State 
at large according to the law: Provided, that twenty-five cents (25¢) of the fee 
received for the sale of each resident State hunting license, each nonresident hunt- 
ing license, and each State resident hunting and fishing license as set forth above 
shall be set aside as a special fund which shall be expended by the North 
Carolina Wildlife Resources Commission, in its discretion, for the purpose of 
purchase, lease, development and management of lands and waters in North 
Carolina, or for the purpose of securing federal funds for wildlife conservation 
projects through means of matching federal funds in such proportion as federal 
laws may require, and that twenty-five cents (25¢) of each State fee herein de- 
scribed shall be expended by such Commission, in its discretion, for the purpose 
of enlarging, expanding and making more effective the work of the education 
and enforcement divisions of the North Carolina Wildlife Resources Commission. 
Any lands and waters acquired as above provided are to be used for the propaga- 
tion of game birds, game animals and fish for public hunting and fishing. 

Any person acting for hire as a hunting guide shall obtain a guide’s license, and 
shall pay therefor a license fee in an amount not to exceed the sum of ten dollars 
($10.00), the Board being hereby authorized and empowered to provide classi- 
fications, and to fix fees within said limit as to class. The Commissioner is 
hereby authorized and empowered to prescribe rules and make regulations re- 
specting the duties of guides, to require that guides take an oath to abide by the 
game laws of the State, and to rescind the license of any guide who violates the 
regulations or is convicted of violating the game laws of the State: Provided, that 
the Commissioner may, upon request, issue a nonresident license to any game 


if such nonresident be a corporation, then only the nonresident president, the 
vice-president, the secretary-treasurer, and the directors, not to exceed seven in 
number, of such corporation, shall be permitted to take out a nonresident land- 


Any nonresident owning in his own right and in severalty one hundred acres 
or more of land in the State of North Carolina may hunt upon such lands, subject 
to the provisions and restrictions of the North Carolina Game Law, without 
being required to purchase a hunting license. 


(25¢) as a fee to the officer or person, other than the Commissioner, for issuing 
the same, and shall thereby obtain a controlled shooting preserve license en- 
titling such person to hunt, during the year for which such license is issued, 
On any controlled shooting preserve in the State without the necessity of having 
any other hunting license. (1935, c. 486, s. 12; 1937, c. 49, s. 1; 1945" c. 617; 
1949, c. 1203, s. 1; 1957, c. 849, s. 1; 1959, c. 304.) 

Editor’s Note. — The 1945 amendment the heading “License Fees” and in the par- 
made changes in the fees specified under agraph following such heading. It also 
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added the proviso at the end of the para- 
graph and struck out a former proviso re- 
lating to Northampton County. The 1949 
amendment rewrote the latter part of the 
second paragraph. 

The 1957 amendment increased the fee 
for State resident hunting license from 
$3.10 to $4.10 and the fee for combination 
hunting and fishing license from $4.10 to 


Cx. 113. CoNSERVATION AND DEVELOPMENT 


§ 113-98 


and seven of the second paragraph from 
three to four dollars and the fee in line 
twenty-four from four to five dollars. Sec- 
tion 3 of the amendatory act provided that 
the act shall not be construed to modify or 
repeal any of the provisions of article 24 
of chapter 143 as the same affects this sec- 
tion. 

The 1959 amendment added the last 


$5.25. It also increased the fee in lines six paragraph. 


§ 113-95.1. Licenses for members of armed forces.—All members of 
the armed forces of the United States stationed at a military facility in North 
Carolina shall be required to meet State hunting license requirements, as provided 
by this article, on all land within the State including land under jurisdiction of 
the armed forces; provided, however, that any member of the armed forces who is 
a nonresident of North Carolina, and who is assigned to active duty at a military 
facility in North Carolina, shall be entitled to purchase a resident State hunting 
license without regard to State residence requirements. (1951, c. 1112, s. 1.) 


§ 113-96. Trappers’ licenses.—Any person who shall at any time take 
fur-bearing animals by trapping, shall take out and shall annually procure a 
trapper’s license, and shall pay therefor the sum of two dollars ($2.00) as a 
license fee, and the sum of twenty-five cents (25¢) as a fee to the officer or person 
other than the Commissioner of Game and Inland Fisheries, for issuing the same, 
and shall obtain a license which shall permit him to trap in the county of his 
residence, or, shall pay the sum of three dollars ($3.00) as a license tee and 
the sum of twenty-five cents (25¢) as a fee to the officer or person other than the 
Commissioner, for issuing the same, and shall obtain a license which shall entitle 
him to trap in any county in the State and in the State at large. Said applicant, 
if a nonresident of this State, or a resident of less than six months, or an alien, 
shall pay to the officer or person issuing the license, the sum of twenty-five 
dollars ($25.00) as a license fee, and the sum of twenty-five cents (25¢) as a 
fee to the officer or person, other than the Commissioner, for issuing the 
license, and shall obtain a nonresident trapper’s license, which shall entitle him 
to trap in the State at large. Trapping licenses shall be issued on forms to be 
provided by the Commissioner, and shall be distinguished from the general hunt- 
ing licenses above provided. The manner of taking fur-bearing animals by trap- 
ping, shall be as provided in this article. The Board is authorized to issue com- 
bination licenses for hunting and trapping, which said combination licenses may 
be for an amount less than the total of the trapping and hunting licenses when 
purchased separately. The proceeds from the sale of trapping licenses and/or 
combination hunting and trapping licenses shall be subject to the disposition 
made in this article. (1929, c. 278, s. 3.) 


§ 113-97. Term and use of license.—Each license shall be void after the 
first day of August next succeeding the date of its issuance. Each licensee shall 
have his license on his person at all times when he is taking game animals or 
game birds, and shall exhibit the same for inspection to any game protector or 
other officer requesting to see it. No person shall alter or loan, change, or 
transfer any license issued pursuant to the provisions of this article, nor shall 
any person other than the person to whom it is issued use the same. (1935, c. 


486, s. 13.) 


§ 113-98. Exemption.—Any person who is a resident of this State, and any 
dependent member of his family under twenty-one years of age, may take game 
birds and wild animals in the open season for the same, and not contrary to the 
provisions of this article, on lands owned by such resident without a license; 
and a minor member of a family resident of this State, under sixteen years of age, 
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may hunt under the license of his parent or guardian; but such minor must 
carry such license when so hunting, unless accompanied by such parent or 
guardian; and a nonresident minor child of any resident of this State may law- 
fully procure and use the same license required of a resident, when such non- 
resident child is actually visiting such resident parent: Provided, that a party 
who leases a farm for cultivation shall not be required to obtain a license to 
hunt thereon. (1935, c. 486, s. 14.) 


§ 113-99. Disposition of license fees.—The license fees provided to be 
paid in this article shall be remitted by the officers or persons issuing the 
license on the first and fifteenth of each month to the Commissioner with a 
schedule setting forth the name and address of each licensee, the serial number 
and classification of the license, and the amount paid for each license issued, 
except that the officer or person issuing licenses shall, before making such re- 
mittance, deduct and retain as his fee the amount of fees provided to be paid to 
him by the provisions of this article for issuing license. On or before the first 
day of April of each year, each officer or person authorized to issue license shall 
forward to the Commissioner the stubs of licenses issued by him and all unused 
licenses, together with a report covering the number of licenses issued and the 
amount of license money received by him; the Commissioner shall tabulate the 
total number of licenses of all kinds issued in the State and the fees received 
therefor, and he shall include such data in his biennial report. (1935, c. 486, 
s75)) 


§ 113-100. Open season.—The open seasons for taking game animals and 
game birds, subject to changes by the Board of Conservation and Development 
from time to time as the supply of wild life shall justify, are as follows: 


OM nen kta eres fee ee ee ee ee October 1 to January 1 
ter Cale je. . renee ee eh ee. One October 1 to January 1 
Blinks sUsktat, Otter: wee eee nee On November 1 to February 15 
Opossum, raccoon (with gun or 6 (0) EAS) Poet ed ls October 1 to February 1 
epusstitn, raccoons (trappitie ye. 28... 0, ee November 1 to February 15 
Rogie. tea eae eee Thanksgiving Day of each year to February 15 
RAUDIPo ws. 10d uo fet Thanksgiving Day of each year to February 15 
SU TEES 8 ne grey cy ee Mem Ds September 15 to January 15 
INTIS eg BS ai 8 Thanksgiving Day of each year to F ebruary 1 
NV ENOUCOCIO cs 1<' ots 4 ee December 1 to December 31 
TGS STOUSC sar... ascs a ee me November 20 to December 15 
Peaicarmcasel. sicunk cee mm oer eee tre cigs to No closed season 
Beaver, buffalo, elk, doe deer and Diercatitceau et sae. No open season 
Dove, ducks, geese, brant and other migratory waterfowl .......... Federal 
regulations 
Snipe, sora, marsh hens, rails, reg RT CAT Cee ey ee Federal regulations 
OR Mtei oe Mas aln cs « duds tees Sa eT le County regulations 


The open and closed season on all migratory wild fowl shall conform with 
the United States biological survey legislation, irrespective of seasons as set 
forth by the North Carolina Game Law. (1935, c. 486, s. 16.) 

Local Modification. — Hertford, as to 
certain areas: 1953, c. 963. 


§ 113-101. Bag limits.—It shall be unlawful to take a greater number of 
each species of birds or animals per day or per season than is enumerated in 
the following table. The Board of Conservation and Development may alter 
these bag limits as changes in the supply of wild life may justify. 
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Per Day Per Season 
Bear! RE OY ee ee ee No limit No limit 
Deer LIE. REIE e e ee s eeme e t,) .7 ee 1 3 
Mink, “muskrat, otter cvs. Me weer ns. cs as came No limit No limit 
Opossum; raccoonny U3 a eee eS dae aa No limit No limit 
QOuailh A. Bese OF, SOR ame testy ci ons eee 10 150 
Rabbitt seat. sls avait: ey oe ee oa. ee No limit No limit 
Squirrelim ung .iehiie . cae ob ~ Sc 10 No limit 
Tut keyed Paes A em cc oe ete es 1 3 
Rutted 5 Strouse: ot 9 os cement. Sas cs scan cued a 10 


Woodcock—Federal regulations. 

Dove, ducks, geese, brant and other migratory waterfowl—Federal regulations. 
Snipe, sora, marsh hens, rails, gallinules—Federal regulations. 

Wildcat, weasel and skunk—No limit. 

Fox—County regulations. 


Game birds and game animals lawfully taken may be possessed during the open 
-season therefor and the first ten (10) days next succeeding the close of such 
open season, but a person may not have in possession at any one time more than 
two (2) deer, two (2) wild turkeys and two days’ bag limit of other game 
animals or game birds. 

Notwithstanding any other provisions of this section or any other section of 
law, it shall not be unlawful for any person to possess game birds and game 
animals for a period longer than ten (10) days next succeeding the close of the 
open season during which such birds or animals were lawfully taken, provided a 
written declaration of the kinds and amounts of birds or animals so possessed is 
filed with the county game and fish protector within ten (10) days of the close 
of the season during which such birds or animals were taken, but the amount 
and kinds of such birds and animals possessed at any one time shall not exceed 
the limitations imposed by law on the possession of any such birds or animals. 

The bag limit, possession limit and open seasons on dove and all other migratory 
birds and wild fowl shall be the same as that prescribed by the United States 
biological survey legislation irrespective of bag limits, possession limits and 
seasons set forth by the North Carolina Game Law. (1935, c. 486, s. 17; 
LOFO POL ZU, eekey 

Editor’s Note.—The 1949 amendment in- 
serted the next to the last paragraph. 


§ 113-102. Protected and unprotected game.—(a) Birds and animals 
for which no open season is provided shall be classed as protected and it shall be 
unlawful to take or possess them at any time. Unprotected birds and animals 
may be taken, possessed, bought, sold and transported at any time in any manner. 

(b) Unprotected Birds: English sparrows, great horned owls, Cooper’s hawks, 
sharp-shinned hawks, crows, jays, blackbirds, starlings and buzzards and their 
nests and eggs. 

(c) Unprotected Animals: Wildcats, weasels and skunks; provided, that un- 
protected birds and animals may not be killed by the use of poison or dynamite 
except under permit issued by the Commissioner. 

(d) No person shall take squirrels at any time in any public park. It shall be 
unlawful at any time to buy, or sell, rabbits or squirrels for the purpose of resale. 
Rabbits may be box-trapped or hunted without gun at any time. The setting 
of steel traps for bear is unlawful. Foxes may be taken with dogs only, except 
during the open season, when they may be taken in any manner. It shall be 
unlawful at any time to take any wild deer while swimming or in water to its 


knees, . .(1935,)ci 486; $4: 18.341949 6c 1205een2e) 


Local Modification.—Lee: 1953, c. 688. rewrote the second sentence of subsection 
Editor’s Note. — The 1949 amendment (d). 
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Session Laws 1951, c. 450, as amended way of any public highway, roadway, or 
by Session Laws 1957, c. 34, provides: It other publicly maintained thoroughfare, 
shall be unlawful for any person to take, and this act shall apply only to the county 
or attempt to take, by the use of firearms, of Duplin. 
any game bird or animal from the right of 


§ 113-103. Unlawful possession.—The possession, transportation, pur- 


chase or sale of any dead game animals, dead game birds, or parts thereof dur- 
ing the closed season in North Carolina, though said animals, birds, or any parts 
thereof were taken or killed without the State in the open season in such state, 
shall be unlawful; and the possession of same shall be prima facie evidence of 
the violation thereof: Provided, said animals or birds or parts thereof belong 
to any one of the family or classes protected by the North Carolina Game Law as 
amended to date. 


The Commissioner, all game protectors, deputy game protectors and refuge 
keepers shall have the power to enter and search any refrigeration plant, re- 
frigerators and ice boxes of all public refrigerating storage plants, meat shops, 
hotels, restaurants, or other public eating places, in which such officer, making 
such search, has reasonable grounds to believe that game taken, killed or stored 
in violation of the North Carolina Game Law has been concealed or stored, and 
which will furnish evidence of a violation of such laws; and such search may be 
made without warrant, except that no dwelling may be searched without a war- 
fant... (1935, c. 486,38 195 


§ 113-104. Manner of taking game. — No person shall at any time of 
the year take in any manner, number, or quantity any wild bird or wild animal, 
or take the nests or eggs of any wild bird, or possess, buy, sell, offer or expose 
for sale, or transport at any time or in any manner any such bird, animal, or part 
thereof, or any birds’ nests or eggs, except as permitted by this article; the posses- 
sion of any game animals, or game birds or part of such animals or game birds, 
except those expressly permitted by the Board, in any hotel, restaurant, café, 
market or store, or by any produce dealer in this State shall be prima facie evi- 
dence of the possession thereof for the purpose of sale in violation of the provi- 
sions of this article; but this provision shall not be construed to prohibit the per- 
son lawfully obtaining game from having it prepared in a public eating place and 
served to himself and guest: Provided, however, that for the purpose of this 
article any person hiring another to kill aforesaid game animals or game birds 
and receiving same shall be deemed buying same, and subject to the penalties of 
this article. Game birds and game animals shall be taken only in the daytime, 
between sunrise and sunset, with a shotgun not larger than number ten (10) 
gauge, a rifle, or with bow having minimum pull of forty-five (45) pounds and 
nonpoisonous, nonbarbed, nonexplosive arrow with minimum broadhead width 
of seven-eighths of an inch, unless otherwise specifically permitted by this article. 
No person shall take any game animals or game birds or migratory game birds 
from any automobile, or by aid of or with the use of any jacklight, or other 
artificial light, net, trap, snare, fire, salt lick or poison; nor shall any such jack- 
light, net, trap, snare, fire, salt lick or poison be used or set to take any animals 
or birds; nor shall birds or animals be taken at any time from an airplane, power 
boat, sail boat, or any boat under sail, or any floating device towed by a power 
boat or sail boat or, during the hours between sunset and sunrise, from any other 
floating device; nor shall any person take any dove, wild turkey, or upland game 
bird on any field, or in any cover in which corn, wheat, or other grain has been 
deposited for the purpose of drawing such birds thereto. However, it shall be 
lawful to use an artificial light when hunting raccoons or opossum with dogs, 
or when hunting frogs. A person may take game birds and wild animals dur- 
ing the open season therefor with the aid of dogs, unless specifically prohibited 
by this article. It shall be lawful for individuals and organized field trial clubs 
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or associations for the protection of game, to run trials or train dogs at any time: 
Provided, that no shotgun be used and that no game birds or game animals shall 
be taken during the closed season by reason thereof. The Board shall have, and 
is hereby given, full power and authority to make regulations defining the man- 
ner of taking fur-bearing animals and to prohibit the use of steel traps in any 
county or districts of the State when it shall appear necessary and advisable to 
the said Board. Any person who shall cut down den trees in taking game or 
fur-bearing animals shall be guilty of a misdemeanor. 


It shall be unlawful for any person or persons to hunt with guns or dogs up- 
on the lands of another without first having obtained permission from the owner 
or owners of such lands, and said permission so obtained may be continuous 
for one open hunting season only. 


It shall be unlawful for any person to hunt, take or kill any upland game birds, 
squirrels or rabbits with or by means of any automatic-loading or hand-operated 
repeating shotgun capable of holding more than three shells, the magazine of 
which has not been cut off or plugged with a one-piece metal or wooden filler 
incapable of removal through the loading end thereof, so as to reduce the capacity 
of said gun to not more than three shells at one time in the magazine and chamber 
combined. It shall be unlawful for any person while hunting wild birds and 
animals with a gun to refuse to surrender such gun for inspection upon request 
of a duly authorized officer. It shall also be unlawful to shoot any such birds 
while such birds are sitting on the ground. 


It shall be unlawful for any person to possess, sell, or offer for sale any noose- 
type commercially-manufactured snare by which an animal may be entangled 
and caught. (C.'S,, s. 2124-41935, coaco. 6) 20 1959. ego. Sle oe Lao, 
$0 1955, Cc, 10477 19596 ce=207— 5002) 


Editor’s Note. — The 1939 amendment 
added the next to last paragraph. 

The 1949 amendment made changes in 
the first paragraph by inserting the words 
“at any time” in the provision prohibiting 
the taking of birds or animals from an air- 
plane, etc., and added to said provision the 
following words; “or, during the hours be- 
tween sunset and sunrise, from any other 


The 1955 amendment authorized the use 
of bow and arrow in taking game birds and 
game animals. 

The first 1959 amendment inserted the 
second sentence of the third paragraph. 
The second 1959 amendment added the 
last paragraph. 

Cited in Pegg v. Gray, 240 N. C. 548, 82 
S. E. (2d) 757 (1954). 


floating device.” It also made lawful the 
use of an artificial light when hunting rac- 
coons, opossum, or frogs. 


§ 113-105. License to engage in business of game propagation; sale 
and transportation regulated. — Any person desiring to engage in the busi- 
ness of propagating in captivity upland game birds, ducks and geese, or any of 
them on land of which he is the owner or lessee and selling same pursuant to 
the provisions of this section, may make application in writing to the Commis- 
sioner for a license to do so. The Commissioner, when it shall appear that such 
application is made in good faith, shall upon the payment of a fee of two dollars 
($2.00), issue to each applicant a license permitting such licensee to propagate 
such game birds on land of which he is the owner or lessee, the location of which 
shall be stated in such application and such license; to sell and ship such propa- 
gated game birds in the State from the State alive at any time for breeding or 
stocking purposes and take such propagated game birds except quail and wild 
turkey in any manner and at any time and sell the carcasses for food as herein- 
after prescribed: Provided, that propagated upland game birds may be killed by 
shooting only during the open season as established by the Board; and, provided 
further, that propagated migratory game birds may be killed by shooting only 
during the open season for migratory game birds. Each such license shall expire 
on the thirty-first day of December of the year in which it is issued. Each holder 
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of a game bird propagating license shall keep such license prominently displayed 
at the place of business specified therein. 


Every person holding a game bird propagating license issued by the Commis- 
sioner shall keep accurate, written records, showing the number of game birds 
of each species propagated, bought, or sold, and the disposition thereof. These 
records shall be kept permanently on the premises stated in such license and shall 
be open for inspection by any duly authorized representative of the Commissioner 
at all reasonable times. 


Migratory game birds propagated in accordance with this section shall not be 
bought or sold for food, unless each bird before attaining the age of four weeks, 
shall have had removed from the web of one foot a portion thereof in the form 
of a “V” large enough to make a well-defined mark, which shall be sufficient to 
identify it as a bird propagated in accordance with this section of the North Caro- 
lina Game Law. Migratory game birds propagated in accordance with this sec- 
tion may be bought, sold or offered for sale for food only after being tagged 
with an indestructible metal tag which shall be supplied by the Board. 


Common carriers shall receive and transport game birds tagged as aforesaid 
but to every package containing such propagated game birds shall be affixed a 
tag or label upon which shall plainly be printed or written the name, address 
and license number of the person by whom such propagated game birds are 
shipped and the name and address of the person to whom such propagated game 
birds are to be transported and number of each kind contained therein. The 
Board shall be entitled to receive and shall collect for each tag to be affixed to 
the carcass of each game bird propagated, in accordance with this section, the 
sum of five cents. The said tags shall remain affixed as aforesaid until the car- 
casses of such propagated game birds shall be finally prepared for consumption: 
Provided, that the owner or proprietor of a hotel, restaurant, boardinghouse, or 
the manager of a club, may sell a portion of a tagged game bird to a guest, cus- 
tomer, or member, for consumption on the premises. 


The proprietor or keeper of a hotel, restaurant or café, boardinghouse or club, 
desiring to serve game to his patrons, may make application to the Department 
of Conservation and Development for a license to do so. The Department, when 
it shall appear that such application is made in good faith, shall upon the pay- 
ment of a fee of ten dollars ($10.00) issue to each such applicant a license per- 
mitting the holder thereof to buy and possess game birds lawfully tagged, and 
to serve such game to his patrons for consumption at any time, but only on the 
premises, the location of which shall be definitely stated in such license and the 
application therefor. Each such license to serve game birds shall expire on the 
thirty-first day of December in the year in which it is issued. Each person hold- 
ing a license to serve game birds shall keep such license prominently displayed at 
the place of business specified therein. The holder of a license to serve game 
birds may purchase only game birds tagged in accordance with law. Each 
holder of a license to serve game birds shall keep accurate written records of 
each and every purchase, which records shall contain the name and address of 
the person or corporation from whom such game birds were purchased, the date 
of each transaction and the number and kind of game birds included in each 
purchase. These records shall be kept permanently at the place of business 
specified in the license and shall be open for inspection by any duly authorized 
representative of the Department at all reasonable times. Each holder of a 1j- 
cense to serve game birds shall send a certified copy of these records for the 
previous calendar year to the Department not later than January fifteenth. The 
Department shall furnish the forms on which these records are to be kept. The 
Board is hereby authorized to prescribe from time to time rules and regulations 
governing the possession, purchase, sale and transportation of birds raised in 
domestication pursuant to the provisions of this article. (1935, c. 486, s. 29.) 
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§ 113-105.1. Possession, sale and transportation of certain ring- 
necked pheasants and chukar partridges legalized.—Nothing herein con- 
tained shall be deemed or held to prohibit or to render unlawful any market, 
store or any produce dealer in this State from possession, buying, selling, offering 
or exposing for sale or transporting, at any time or in any manner, any ring- 
necked pheasants or chukar partridges, or carcasses thereof, propagated in cap- 
tivity and tagged with an indestructible metal tag as provided for by G. S. 113- 


105. (1957, c. 1007.) 


§ 113-106. Unlawful transportation.—No common carrier or employee 
of such carrier shall, while engaged in such business, transport for the owner any 
wild animals or birds or any part thereof, or nest or eggs of any bird, nor shall 
any such carrier or employee knowingly receive or possess the same for ship- 
ment for another, unless the person offering the same for shipment is in posses- 
sion of valid hunting license or collecting permit. A person who is a resident of 
this State may transport within the State during the open season therefor, game 
birds and game animals lawfully taken. A person who is a nonresident of the 
State and a holder of a valid nonresident hunting license, may, under a permit 
issued by the Commissioner, transport within this State, or from a point within 
to a point without, during the open season therefor, game birds and game animals 
or parts thereof lawfully taken by him, but he shall not transport out of the State 
during any one open season more than two male deer and two wild turkeys, or 
during one calendar week more than two days’ bag limit of other game animals 
and game birds. A person may transport, buy, or sell at any time or in any 
manner, nongame animals and the fur of fur-bearing animals lawfully taken and 
tagged. A person may transport, and possess at any time and in any manner 
the head, antlers, hides, feet or skin of game animals or game birds lawfully taken. 
A person may buy and sell at any time the mounted specimens of heads, antlers, 
hides and feet of game animals, and the skins of game birds lawfully taken and 
possessed: Provided, the person selling such specimens has a written permit 
issued by the Commissioner, authorizing him to do so. (1935.c: 486, 5. 225.1944, 
coZzely sale) 

Editor’s Note.—Prior to the 1941 amend- relating to permissible transportation ex- 
ment the second, third and fifth sentences cepted transportation by parcel post. 


§ 113-107. Marking packages in which game transported. — Any 
package in which any wild animal or bird or parts thereof or egg or nest of any 
wild bird is transported shall have clearly and conspicuously marked on the 
outside thereof, the names and addresses of the consignor and consignee, together 
with an accurate statement of the number and kinds of animals or birds or parts 
thereof, or eggs or nests, contained therein. (1935, c. 486, s. 23.) 


§ 113-108. Privately owned public hunting grounds.—In order to im- 
prove hunting, to open to the hunting public lands well stocked with game, and 
to give landowners some income through game protection and propagation, the 
State of North Carolina, through the Department of Conservation and Develop- 
ment, is authorized to recognize, list, and assist the owners in protecting their 
lands which are a part of public hunting grounds organized under this section of 
the North Carolina Game Law, subject to the following conditions, stipulations, 
and such rules as the Conservation Board may adopt for the regulation of said 
hunting grounds: 

(1) The minimum area recognized under this article is one thousand (1,000) 
acres ; 

(2) Owners of land included in a hunting ground formed under this article 
must organize, adopt rules and regulations for the operation of said 
hunting grounds, and be recognized by the Department of Conserva- 
tion and Development before such hunting grounds are put into op- 
eration under this article; 
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(3) The Department of Conservation and Development will list and assist in 
advertising such public hunting grounds as are formed under this 
article, subject to such rules and regulations as may be adopted by the 
Board from time to time, and in accordance with the North Carolina 
Game Law and this article. The Department of Conservation and 
Development will furnish at cost to the owners of public hunting 
grounds posters to be used in posting such lands, such posters to state 
that the lands are posted under this section of the North Carolina 
Game Law and in case of withdrawal of recognition by the Depart- 
ment such posters shall be removed from the land affected within ten 
days after notice to owner or owners; 

(4) Owners of public hunting grounds shall require of each and every hunter 
the prescribed hunting licenses as set forth elsewhere in the North 
Carolina Game Law; 

(5) The owners of public hunting grounds may require of each and every 
hunter a per day rate for hunting, rates to be approved by the Depart- 
ment of Conservation and Development, said rates not to exceed four 
dollars ($4.00). In addition to charges for privileges of shooting 
game, landowners may charge a dog hire when landowners furnish 
dogs, dogs to be furnished only by request of the hunter: 


(6) When any group of owners of a public hunting ground, organized under 
this article, decide to promote the hunting of certain kinds of game, 
said kinds of game used for stocking to be propagated in game breed- 
ing plants organized and operated under the game and other laws of 
North Carolina, the owner shall be permitted to charge hunters such 
fees and rates as are approved by the Board of Conservation and De- 
velopment ; 


(7) No hunter is allowed to quit the hunting grounds at the end of the day’s 
or part of a day’s hunting without seeing the authority who gave him 
permission to hunt on said hunting grounds and paying all accounts 
due said authority ; 

(8) No construction or interpretation shall be put on this section or any part 
thereof as to permit the sale of dead game killed in accordance with 
this article, abrogate the bag limits, time of hunting, open and closed 
seasons as prescribed elsewhere in the North Carolina Game Law: 


(9) No person shall hunt or discharge firearms upon any public hunting 
grounds organized under this section without being accompanied by 
one of the landowners or a personal representative of one landowner, 
or after securing, on the day of the hunt, or day preceding the hunt, 
written permission to hunt under the authority of this article, said 
written permission to bear the name in full, age, and address of the 
hunter, under the penalty of being fined in the courts, upon conviction, 
not less than twenty-five dollars ($25.00) for each and every offense; 


(10) When hunting grounds or any part thereof, organized and operated un- 
der this article are used for purposes not consistent with the federal, 
State and local laws, the Department of Conservation and Develop- 
ment shall withdraw recognition from the area of such parts thereof 
as are deemed advisable, and report the case to the proper civil 
officials. (1935, c. 486, s. 24.) 





§ 113-109. Punishment for violation of article. (a) Any person, or 
group of persons, who takes, possesses, transports, buys, sells, offers for sale, or 
has in possession for sale or transportation, any wild bird, or wild animals, or any 
part thereof, or the nest or egg of any wild bird, in violation of any of the pro- 
visions of this article, or who violates any other of the provisions of this article, 
or who fails to perform any duty imposed upon him by this article, or who 
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violates any lawful order, rule or regulation relating to game birds and animals 
and game fish promulgated by the Wildlife Resources Commission shall be guilty 
of a misdemeanor and upon the first offense and conviction thereof shall be fined 
not less than ten dollars ($10.00) nor more than fifty dollars ($50.00) or im- 
prisoned for not more than thirty days, unless a greater penalty be prescribed 
for the specific act or acts. Upon the second offense, a person convicted thereof 
shall be fined not less than thirty-five dollars ($35.00) nor more than two hundred 
dollars ($200.00), or by imprisonment for not more than six months, or both 
in the discretion of the court. Any person, firm, or corporation who buys or 
sells, or offers to buy or sell, game birds or game animals in violation of the 
provisions of this article shall, upon conviction thereof, be fined not less than 
fifty dollars ($50.00) or imprisoned for not more than sixty days, or both fined 
and imprisoned in the discretion of the court. In all cases of conviction under 
this article, the court in which such conviction is had shall revoke and require the 
surrender of any hunting license then held by the person so convicted, which li- 
cense shall be forwarded together with the record of such conviction to the 
Wildlife Resources Commission. Such revocation of license shall be mandatory 
for the remainder of the period for which the license was issued, and any person 
whose license has been revoked who procures or uses any other hunting li- 
cense, or hunts with gun or dogs without a license during this period shall be 
guilty of a misdemeanor, and shall, upon conviction, be fined not less than 
fifty dollars ($50.00) or imprisoned for not less than thirty days, and in ad- 
dition shall have his license buying privilege suspended for an additional year 
following such conviction. Any person who shall swear or affirm to any false 
statement in any application for a hunting license shall be deemed guilty of per- 
jury and on conviction shall be subject to the punishment provided for in the 
crime of perjury. 


(b) Any person who takes or attempts to take deer between sunset and sunrise 
with the aid of a spotlight or other artificial light on any highway or in any field, 
woodland, or forest, in violation of this article shall, upon conviction, be fined 
not less than two hundred fifty dollars ($250.00) or imprisoned for not less 
than ninety days. The flashing or display of any artificial light from any highway 
or public or private driveway so that the beam thereof is visible for a distance 
of as much as fifty feet from such highway or public or private driveway, or 
such flashing or display of such artificial light at any place off such highway 
or driveway, when such acts are accompanied by the possession of firearms or 
bow and arrow during the hours between sunset and sunrise, except as au- 
thorized herein for the hunting of raccoons, opossums, or frogs, shall constitute 
prima facie evidence of a violation of the provisions of the preceding sentence. 


(c) It shall be unlawful for any person, or group of persons, to take, attempt to 
take, or have in possession doe (female) deer in violation of the provisions of 
article 7 of chapter 113 of the General Statutes. Any person who takes, attempts 
to take, or has in possession doe (female) deer in violation of this article shall, 
upon conviction, be fined not less than one hundred dollars ($100.00) or im- 


prisoned not less than ninety days, or both fined and imprisoned in the discretion 
of the court. 


(d) The provisions of this section relating to penalties shall not apply in the 
case of deer killed while destroying crops on the land owned or leased by the 
person killing such deer. (1935, c. 486, s. 25; 1939, c. 235, So -23. 50h 


sor ia c. 231, s. 2; 1941, c. 288; 1945, c. 635;,1949, c. 1205, s. Ay O53 ic, 


Local Modification Buncombe: 1941, c. wrote this section as changed by former 
156; Pitt: 1941, c. 285; amendments. 
Editor’s Note.—The 1953 amendment re- 
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§ 113-112 


ARTICLE 8, 


Fox Hunting Regulations. 
§ 113-110: Repealed by Session Laws 1945, c. 217. 


Editor’s Note.—The repealing act pro- 
vided: “The repeal of this section shall not 
affect the legal status of any local law listed 
thereunder as the same was prior to the 
adoption of the General Statutes of North 


Carolina by the General Assembly of one 
thousand nine hundred and forty-three.” 

Session Laws 1945, c. 844, repealed the 
portion of this section relating to Duplin 
County. 


§ 113-110.1. Persons required to have fox hunting licenses.—Any 


person engaging in fox hunting will be considered to be actively participating, 
and will be required to have purchased a hunting license, if he owns or handles 
dogs engaged in the fox hunt; if he is carrying firearms for the purpose of 
taking foxes, or if he is a member of an organized group formed for the pur- 
pose of participating in the fox hunt. Provided, however, persons who are ob- 
serving a fox hunt, or who have stopped incidentally to witness a part of it, 
will not be considered active participants, and will not be required to have a 
license. (1995, Cael lan) 


§ 113-111. No closed season in certain counties.—It shall be lawful 
to hunt, take or kill foxes at any time by any lawful method in Alexander, Al- 
leghany, Anson, Ashe, Avery, Beaufort, Cabarrus, Catawba, Davidson, Davie, 
Forsyth, Franklin, Greene, Harnett, Haywood, Henderson, Iredell, Lenoir, Mar- 
tin, Nash, Perquimans, Pitt, Rockingham, Rowan, Stokes, Tyrrell, Union, 
Watauga, Yadkin and Yancey counties, and in Bensalem, Sheffields, Ritters, 
Deep River, and Carthage townships in Moore Countyas (1931 Gotl4gas.) 5% 
1933, c. 428; 1939, c. 319; 1943, c. 615; 1947, cc. 333, 802; 1949, c. 263; 1953, 
cc. 196, 197, 199, 200, 960, 989; 1955, cc. 184, 286, 508, 685, 1037, 1039, 1119, 
1123; 1957, c. 742, s. 1; 1959, cc. 535, D356, -5/0:) 


Local Modification. — Granville: LOR eee 
1001; Pamlico: 1955, c. 504; Sampson: 
1959, c. 544; Warren: 1957, c. 197. 

Editor’s Note. — The 1933 amendment 
added Henderson to the list of counties. 
The 1939 amendment added Haywood and 
Pitt. The 1943 amendment added Harnett. 
The 1947 amendments added Beaufort, 
Davie and Nash. And the 1949 amendment 
added Davidson. 

There were six 1953 amendments of this 
section. The first inserted Rockingham in 
the list of counties, the second inserted 
Rowan, the third inserted Yadkin, the 
fourth inserted Tyrrell, the fifth inserted 
Perquimans and the sixth inserted Martin. 

There were eight 1955 amendments of 
this section. The first inserted Cabarrus 
in the list of counties, the second inserted 
Anson and Union, the third inserted 
Yancey, the fourth inserted Stokes, the 
fifth inserted Catawba, the seventh inserted 


Alexander, the eighth inserted Alleghany, 
and the sixth inserted the words “by any 
lawful method” in line two. 

The amendments relating to Anson, 
Union and Yadkin counties made it a mis- 
demeanor to bring foxes into the county 
and set them at large. 

The amendment relating to Anson and 
Union counties expressly prohibited the 
use of snare. And the amendment relating 
to Yancey County provided that nothing in 
the act shall be construed as authorizing 
the use of a snare. 

The 1957 amendment, inserting “Frank- 
lin” in this section, makes the use of 
hounds lawful and forbids the use of guns. 

The first 1959 amendment inserted 
Greene in the list of counties. The second 
1959 amendment added the reference to 
townships in Moore County. And the third 
1959 amendment inserted Forsyth in the 
list of counties. 


§ 113-112. Police power of protectors in enforcing county laws rela- 


tive to foxes.—All game protectors duly appointed by the Department of Con- 
servation and Development and all ex officio game protectors named in the North 
Carolina Game Law shall be authorized and empowered as fully as is the sheriff 
and other local officers to enforce local and county laws relating to the open 
and closed seasons to hunt or protect red and grey foxes. (1931, c. 143, s. 5.) 
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ARTICLE 9. 
Federal Regulations on Federal Lands. 


§ 113-113. Legislative consent; violation made a misdemeanor.— 
The consent of the General Assembly of North Carolina is hereby given to the 
making by the Congress of the United States, or under its authority, of all such 
rules and regulations as the federal government shall determine to be needful in 
respect to game animals, game and nongame birds, and fish on such lands in the 
western part of North Carolina as shall have been, or may hereafter be, purchased 
by the United States under the terms of the act of Congress of March first, one 
thousand nine hundred and eleven, entitled “An act to enable any state to co-oper- 
ate with any other state or states, or with the United States, for the protection of 
the watersheds of navigable streams, and to appoint a commission for the ac- 
quisition of lands for the purposes of conserving the navigability of navigable 
rivers” (36 U. S. Stat. at Large, p. 961), and acts of Congress supplementary 
thereto and amendatory thereof, and in or on the waters thereon. 


Nothing in this section shall be construed as conveying the ownership of wild- 
life from the State of North Carolina or permit the trapping, hunting or trans- 
portation of any game animals, game or nongame birds and fish, by any person, 
firm or corporation, including any agency, department or instrumentality of the 
United States government or agents thereof, on the lands in North Carolina, as 
shall have been or may hereafter be purchased by the United States under the 
terms of any act of Congress, except in accordance with the provisions of article 
7 of this subchapter. 


Any person, firm or corporation, including employees or agents of any depart- 
ment or instrumentality of the United States government, violating the provisions 
of this section shall be guilty of a misdemeanor and shall be punished in the dis- 
cretion of the court. (1915, c. 205; C. S., s. 2099; 1939, c. 79, ss. 1, 2.) 


Editor’s Note. — The 1939 amendment Forest and the Pisgah National Game 


added the second and third paragraphs to 
this section. For comment on the amend- 
ment, see 17 N. C. Law Rev. 364. 

Acceptance May Be Presumed. — Ac- 
ceptance of such a grant as is made by this 
section may be presumed. Chalk v. United 
States, 114 F. (2d) 207 (1940). 

Acceptance of Jurisdiction over Pisgah 
National Forest and Pisgah National Game 
Preserve.—Federal statute authorizing the 
President of the United States to designate 
areas set aside for protection of game and 
fish on lands purchased by the United 
States, and punishing the unlawful taking 
of game or fish, constituted an acceptance 
by the United States of the cession to it 
of jurisdiction over the Pisgah National 


Preserve by a prior act of the legislature 
of North Carolina. Chalk v. United States, 
114 F. (2d) 207 (1940). 

‘Limitation of Number of Deer Therein. 
—Where the United States acquired land 
by grant from North Carolina for the Pis- 
gah National Forest and the Pisgah Na- 
tional Game Preserve, and the legislature 
of North Carolina enacted an act consent- 
ing that Congress should make rules and 
regulations with respect to animals, birds, 
and fish, and it was established that deer 
herd on the Preserve was so large as to 
damage the Preserve, the United States 
could, without regard to State laws, limit 
the number of deer thereon. Chalk v. 
United States, 114 F. (2d) 207 (1940). 


ARTICLE 10. 
Regulation of Fur Dealers; Licenses. 


§ 113-114. Fur dealer’s license; fees.—Every person, firm or corpora- 
tion who engages in the business of buying and selling raw furs, pelts or skins 
of fur-bearing animals shall before beginning such business, and annually there- 
after, obtain a license from the Department of Conservation and Development. 
The fees for such licenses shall be as follows: 
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(1) For a resident State-wide license, the sum of twenty-five dollars. This 
license will entitle the holder to buy and sell furs in any or all of the 
counties in North Carolina. 


(2) For a resident county license, the sum of ten dollars. This license will 
entitle the holder to buy and sell furs only in the county designated in 
the license. The fee for each additional county shall be ten dollars. 


(3) For a resident county license which entitles the dealer to buy or sell only 
at a fixed place of business in the county of his residence, the sum of 
five dollars. 


(4) For a nonresident of the State, the sum of one hundred dollars for a 
State-wide license. 


These licenses shall be issued through the game protectors or agents of the 
Department of Conservation and Development as a part of their official duties. 
The funds so received from the sale of the above licenses shall be deposited with 
the State Treasurer to the credit of the Department of Conservation and De- 
velopment and they shall be expended for the protection and promotion of the 
fur-bearing industry in North Carolina and for the administration and enforce- 
tell of this article and for no other Pel DOscumat Lae). coos es he 103.5. 
33/;,'S: 1.) 


Editor’s Note. — The 1933 amendment 
changed the fees for licenses. 


§ 113-115. Annual report of furs bought.—Every person, firm or cor- 
poration who takes out a fur dealer’s license shall report to the Department of 
Conservation and Development on April first of each year and every year the 
total amount of furs bought by such dealer, including the species of fur-bearing 
animals and the number of each, and such other information as required by the 
Department of Conservation and Development. (1929, c. 333, s. Sh) 


§ 113-116. What counties may levy tax.—No county, city or town shall 
have the right to levy any license on resident fur dealers except that the county 
in which such dealers or buyers maintain a place of business or residence may 
charge and collect from such dealers a license tax of not more than five dollars 
perrannums (1929)cx333 7804 91933) c. 337, s. Zl 


Editor’s Note. — The 1933 amendment 
changed the amount from ten to five dol- 
lars. 
§ 113-117. Permits may be issued to nonresident dealers. — It shall 


be lawful for the Department of Conservation and Development to issue permits 
to nonresident dealers for the purchase of raw furs from only State-wide licensed 
fur dealers in North Carolina. (1929, c. 333, s. 5; 1933, c. 337, s. 3: 1935. c. 471, 
Seis) 

Editor’s Note.—Prior to the 1933 amend- dealers who had taken out a $75 license. 
ment this section contained a proviso limit- The 1935 amendment inserted the word 
ing permits to the purchase of furs from ‘State-wide’ near the end of the section. 


§ 113-118. Licenses for each employee of dealer; fees; residence 
requirement.—All bona fide members of a resident firm or corporation and their 
bona fide regular employees, all such members and employees being residents of 
North Carolina, shall be required to take out a license showing their employment 
and shall pay therefor the sum of twenty-five dollars each: Provided that the 
employees of a resident firm or corporation operating under a county resident fur 
dealer’s license shall be required to pay only the sum of ten dollars ($10.00). 
Applicants for resident fur dealer’s license must have actually resided in the State 
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for six months next before making application for such license. (1929, c. 333, s. 
6; 1933, c. 334, si43,19035, 47 lassie) 


Editor’s Note. — The 1933 amendment first sentence. It also increased the li- 
struck out the word “duplicate” formerly cense fee from $10 to $25. The 1935 amend- 
appearing before the word “license” in the ment added the proviso. 


§ 113-119. Nonresident buying furs personally or through agent 
classed as nonresident fur dealer.—Any nonresident person, firm or corpora- 
tion or any agent or person acting as agent therefor, who in any manner pur- 
chases or solicits to purchase furs in North Carolina, except as provided in § 
113-117, shall be subject to and shall procure from the Department of Conser- 
vation and Development a nonresident fur dealer’s license before he shall be en- 
titled to purchase or solicit to purchase furs as above set out in this section. 


G1929;(c%333 1847/5 O35 Bem di se2s 


§ 113-120. Violation a misdemeanor.—Any person, firm or corporation 
who shall violate any of the provisions of this article shall be guilty of a mis- 
demeanor and shall be fined not more than one hundred dollars or imprisoned 
not more than sixty days for the first offense, and on conviction of second viola- 
tion of this article such person, firm or corporation shall pay not less than two 
hundred dollars or be imprisoned not more than six months or both in the dis- 
cretion of the court. (1929, c. 333, s. 8.) 


ARTICLE 10A. 
Trespassing upon “Posted” Property to Hunt, Fish or Trap. 


§ 113-120.1. Trespass for purposes of hunting, etc., without writ- 
ten consent a misdemeanor.—Any person who wilfully goes on the land, 
waters, ponds, or a legally established water fowl blind of another upon which 
notices, signs or posters, described in § 113-120.2, prohibiting hunting, fishing, 
or trapping, or upon which “posted” notices have been placed, to hunt, fish or 
trap without the written consent of the owner or his agent shall be guilty of a 
misdemeanor and punished by a fine of not more than fifty dollars ($50.00) 
or by confinement in jail for not more than thirty days, provided that except 
as to water fowl blinds no arrests under authority of this section shall be made 
without the consent of the owner or owners of said land, or their duly au- 


thorized agents. (1949, c. 887, s. 1; 1953, c. 1226.) 


Editor’s Note. — The 1953 amendment 
inserted the provisions as to water fowl 
blinds. 


§ 113-120.2. Regulations as to posting of property. — The notices, 
signs or posters described in § 113-120.1 shall measure not less than ten inches 
by twelve inches and shall be conspicuously posted on private lands not less than 
150 yards and not more than 500 yards apart close to and along the boundaries. 
At least one such notice, sign or poster shall be posted on each side of such land, 
and one at each corner thereof, provided said corner can be reasonably ascer- 


tained: (1949,'c. 887, 8.2; 1953, '¢. 1226.) 


Editor’s Note. — The 1953 act re-enacted 
this section without change. 


§ 113-120.3. Mutilation, etc., of ‘‘posted’’ signs; posting signs 
without consent of owner or agent.—Any person who shall mutilate, destroy 
or take down any “posted”, “no hunting” or similar notice, sign or poster on 
the lands, waters, or legally established water fowl blind of another, or who 
shall post such sign or poster on the lands, waters or legally established water 
fowl blind of another, without the consent of the owner or his agent, shall be 
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deemed guilty of a misdemeanor and shall be punished by a fine of not more than 
fifteen dollars ($15.00). (1949, c. 887, s. 3; 1953, GP 1226; ) 

Editor’s Note. — The 1953 amendment tablished water fowl blind” for “lands or 
substituted “lands, waters, or legally es- waters” at two places in this section. 


§ 113-120.4. Entrance on navigable waters, etc., for purpose of 
fishing, hunting or trapping not prohibited.—Nothing in this article shall 
be construed to prohibit the entrance of any person upon navigable waters and 
the bays and sounds adjoining such waters for the purpose of fishing, hunting or 
trapping. (1949, c, 887, s. 4; 1953, c. 1226.) 

Editor’s Note. — The 1953 amendment 
added the words “hunting or trapping” at 
the end of the section. 
ARTICLE 11. 


Miscellaneous Provisions. 


§ 113-121. Possession of firearm silencer, while hunting game, 
made unlawful.—It shall be unlawful for any person while hunting game in this 
State to have in his possession a shotgun, pistol, rifle, or any firearm equipped with 
a silencer of any type or kind or any device or mechanism designed to silence, 
muffle, or minimize the report of such firearm, whether such silencer or device 
or mechanism is separate from or attached to such firearm. 

If any person shall be convicted of a violation of this section he shall be fined 
not less than one hundred dollars ($100.00) or imprisoned not less than sixty 
days, or both, in the discretion of the court. (1937, c. 152.) 


§ 113-122. Sanctuary on Grandfather Mountain; molestation of 
game a misdemeanor.—Part of Grandfather Mountain situate in the counties 
of Avery, Caldwell and above the Yonahlossee Road on one side, and above the 
elevation of four thousand feet on the other side, is established as a sanctuary for 
the preservation and protection of deer, squirrels and other wild animals (except 
wildcats), and wild turkeys, pheasants, eagles, hawks, ravens and all other bird 
life. 

It shall be unlawful to trap, hunt, shoot, or otherwise kill, within the sanctuary 
established by the preceding paragraph, any deer, squirrels, or other wild animals 
(except wildcats), any wild turkeys, pheasants, eagles, hawks, ravens, or any 
kind of bird life. Any person violating any of the provisions of this section shail 
be guilty of a misdemeanor. (1923, c. 191; C. S., ss. 2105(a), 2105(b) ; 1925, 
Grae be) 


§ 113-123. Assent of State to act of Congress providing for aid in 
wildlife restoration projects.—The State of North Carolina hereby assents to 
the provisions of the act of Congress entitled “An act to provide that the United 
States shall aid the states in wildlife restoration projects, and for other pur- 
poses,’ approved September second, one thousand nine hundred thirty-seven 
(Public, number four hundred fifteen, seventy-fifth Congress), and the North 
Carolina Department of Conservation and Development is hereby authorized, em- 
powered, and directed to perform such acts as may be necessary to the conduct 
and establishment of co-operative wildlife restoration projects, as defined in said 
act of Congress, in compliance with said act and rules and regulations promul- 
gated by the Secretary of Agriculture thereunder; and no funds accruing to the 
State of North Carolina from license fees paid by hunters shall be diverted for 
any other purpose than the protection and propagation of game and wildlife in 
North Carolina and administration of the laws enacted for such purposes, which 
laws are and shall be administered by the Division of Game and Inland Fisheries 
under the direction of the North Carolina Department of Conservation and De- 
velopment. (1939, c. 271.) 


413 


§ 113-124 Cu. 113. CONSERVATION AND DEVELOPMENT § 113-129 


§ 113-124. Birds kept as pets or for breeding.—It shall be lawful to 
keep any wild bird in a cage as a domestic pet, or for the purposes of breeding, 
raisinge and domesticating. .( 1903 (GRE, ¢.4337} ssin0, ~keve s-.18704 Gmoeus. 
ZAQS)) 


§ 113-125. Bird dogs running at large in certain counties.—It shall 
be unlawful for the owner or any person having the care of any pointer or setter 
dog to permit the same to run at large unmuzzled during the breeding season of 
quail, namely, from April the first to September first of any year. When any 
pointer or setter dog shall be found ranging unmuzzled in the field or woods it 
shall be prima facie evidence that the owner of such pointer or setter dog has 
violated the provisions of this section, and upon conviction such owner or his 
agent shall be deemed guilty of a misdemeanor and shall be fined not more than 
fifty dollars or imprisoned not longer than thirty days. 

This section shall apply only to the counties of Davidson, Durham, Forsyth, 
Greene, Guilford, Iredell, Johnston, Moore, Transylvania and Yancey. (1909, c. 
7 / din Coes Le 


§ 113-126. Deer; fire-hunting; compelling testimony. — When more 
persons than one are engaged in committing the offense of fire-hunting, anyone 
may be compelled to give evidence against all others concerned; and the witness, 
upon giving such information, shall be acquitted and held discharged from all 
penalties and pains to which he was subject by his participation in the offense. 
(17/4, c 103, PR. Ro 17/84: 6 212 Sect eoueiews boenL ou ch 509, . be bask alee 
34, ss. 95, 96; 1856-7,0c4 24° 18/0) €)02~ Code ss 210538 1059s51905.. cu aoos 
Rev :, 8.34620 Gases, 2175 S107 bao La 

Local Modification, — Currituck: C. S. 
2125. 


SUBCHAPTER IV. FISH AND FISHERIES. 
ARTICLE. ee 
General Provisions for Administration. 


§ 113-127. Definitions.—When used in this subchapter: 

(1) “Board” means the Board of Conservation and Development. 

(2) “Fish” or “fishes” includes porpoises.and other marine mammals, fishes, 
mollusca, and crustaceans, and “fishing” or “fisheries” includes all 
operations involved in using, setting or operating apparatus employed 
in killing or taking such animals or in transporting and preparing them 
forsmarket.e (19 lone S4ter 24% GaSe sh l865.) 

As to subsequent law affecting this sub- 
chapter, see §§ 143-237 through 143-254. 


§ 113-128. Administrative machinery for enforcing laws relating to 
fish.—The State of North Carolina shall have exclusive jurisdiction and control 
over all the fisheries of the State, wherever located. The laws relating to fish 
shall be enforced by the Board of Conservation and Development through the 
Commissioner of Game and Inland Fisheries, appointed pursuant to § 113-90, 
and through the Commissioner of Commercial Fisheries appointed pursuant to 
§ 0113-12930): C1915}. ¢.84)°S8. 2318s 1917, 2909 ssi" 1) OCS. Ss 18673 1869s 
Ex:' Sess. 1921S0%42) Slr 1235 Me 168) sie) 


§ 113-129. Commissioner of Commercial Fisheries. — The Director, 
with the approval of the Board of Conservation and: Development, shall appoint 
a Commercial Fisheries Commissioner who shall serve under the direction and 
supervision of the Director and shall make such reports to him at such time or 
times as he may require. By and with the consent of the Board, the Commis- 
sioner may appoint assistants or may remove them and appoint their successors. 
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Their duties shall be prescribed by the Commissioner. The salary of the Com- 
missioner and his assistants shall be fixed by the Board with the approval of the 
Budget Bureau, and if the Commissioner is absent or unable to act, the Board 
shall appoint one of the assistant commissioners to have and to exercise all his 
powers. The Commissioner and his assistants shall each execute and file with 
the Secretary of State a bond, payable to the State of North Carolina, in the 
sum of five thousand dollars for the Commissioner and twenty-five hundred 
dollars for each assistant, with sureties to be approved by the Secretary of 
State, the condition being that they will faithfully perform their duties and will 
account for and pay over, pursuant to law, all moneys received by them in their 
office, (1915, c. 84, s. 1; 1917, c. 290, s. 1; C. S.,'s. 1870; 1925, c. 310; 1953, 
Cees s.0 5.) 


Editor’s Note. — The 1953 amendment 
struck out the former first two sentences 
of this section and inserted the present first 
sentence in lieu thereof. 

An indemnity contract or bond, which 


cover a claim of damages for false impris- 
onment committed by an assistant fish- 
eries commissioner under color of his of- 
fice, and the surety is not liable thereunder 
to plaintiff. Midgett v. Nelson, 214 N. C. 


was neither in the amount nor “condi- 396, 199 S. E. 393 (1938). 


tioned” as required by this section, did not 


§ 113-130. Fish inspectors. — The Commercial Fisheries Commissioner 
may appoint, with the approval of the Board, inspectors in each county having 
fisheries under his jurisdiction. These inspectors shall serve under the direction 
of the Commissioner and assist him at such times as he may require. (1915, c. 


S47 2 C.'S ee ale) 


§ 113-131. Commissioner of Commercial Fisheries and assistants 
not to be financially interested in fisheries.—The Commercial Fisheries Com- 
missioner, assistant fisheries commissioners and inspectors shall not be financially 
interested in any fishing industry in North Carolina. (1915, c. 84, s.8;C. S., s. 
18/2 ;, 1921, c..194,'s. 1.) 


§ 113-132. Clerical force and office for Commercial Fisheries Com- 
missioner.—The Commissioner of Commercial Fisheries shall rent and equip an 
office, which will be adequate for his business, in some town conveniently located 
to the maritime fisheries, and he is authorized with the consent of the Board to 
employ such clerks and other employees as may be necessary for the proper carry- 
ing on of the work of his office. (1915, c. 84; s. py Mie: pe SEL S/o) 


§ 113-133. Boats and equipment for Commercial Fisheries Com- 
missioner. — ‘he Commercial Fisheries Commissioner is authorized, with the 
consent of the Board, to purchase or rent such boats, nets, and other equipment 
as may be necessary to enable him and his assistants to fulfill the duties specified 
in this chapter. (1915, c. 84, s. 4; C. S., s. 1874.) 


§ 113-134. “Commercial Fisheries Fund” derived from imposts.—All 
license fees, taxes, rentals of bottoms for oyster or clam cultivation and other im- 
posts upon the fisheries, in whatever manner collected, shall, except as otherwise 
provided in this chapter, be deposited with the State Treasurer to the credit of 
the Commercial Fisheries Fund, to be drawn upon as directed by the Board. 


(1915, c. 84, s.9;C. S., s, 1875.) 





ARTICLE 13. 
Powers and Duties of Board and Commissioners. 


§ 113-135. Duties of the Board.—It is the duty of the Board of Con- 
servation and Development, through its agents, the Commissioner of Game and 
Inland Fisheries and the Commissioner of Commercial Fisheries and their as- 
sistants : 
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(1) To enforce all acts relating to the fish and fisheries of North Carolina. 


(2) To make regulations that will keep open for the passage of fishes all 
inlets and not less than one-third of the width of all sounds and 
streams, or such greater proportions of their width as may be neces- 
sary. 

(3) To make such rules and regulations as they think proper to procure 
statistics as to the annual products of the fisheries of the State. 


(4) To collect and compile statistics showing the annual product of the 
fisheries of the State, the capital invested, and the apparatus employed, 
and any fisherman refusing to give these statistics shall be refused 
a license for the next year. Provided, however, the Board may extend 
the time of his operations if any fisherman fail or refuse to give 
statistics as required in this section. 


(5) To prepare and have on file maps based on the charts of the United 
States Coast and Geodetic Survey, of the largest scale published, show- 
ing as closely as may be the location of all fixed apparatus employed 
during each fishing season. 

(6) To have surveyed and marked in a prominent manner those areas of 
waters of the State in which the use of any or all fishing appliances 
are prohibited by law or regulation, and those areas of waters in the 
State in which oyster tonging or dredging is prohibited by law. 

(7) To prosecute all violations of the fish laws, and whenever necessary, to 
employ counsel for this purpose. 

(8) To remove pending trial nets or other appliances found being fished or 
used in violation of the fisheries laws of the State. 

(9) To carry on investigations relating to the migrations and habits of the 
fish in the waters of the State, also investigations relating to the cul- 
tivation of the oyster, clam, and other mollusca, and of the terrapin 
and crab, and for this purpose to employ scientific assistance. 

(10) To collect all license fees, rentals, or other imposts, and to pay them 
into the State treasury to the credit of the proper fisheries fund. On 
or before the twenty-fifth day of each month there shall be mailed to 
the Treasurer of the State a consolidated statement showing the 
amount of taxes and license fees collected during the preceding month, 
and by and from whom collected.. : 

(11) To administer oaths and to send for and examine persons and papers; 
the commissioners also shall have this power. 

(12) To enter into reciprocal agreements with coastal states on the Atlantic 
Seaboard with regard to fin fish, shrimp and other migrating marine 
lites (lowe, 84) so 101 Zacs 200 ce OCS oe 1a bode 
1086. ) 

Editor’s Note. — The 1953 amendment 
added subdivision (12). 


§ 113-136. Regulations as to fish, fishing, and fisheries made by 
Board.—The Board of Conservation and Development is hereby authorized to 
regulate, prohibit, or restrict in time, place, character, or dimensions, the use of 
nets, appliances, apparatus, or means employed in taking or killing fish; to regu- 
late the seasons at which the various species of fish may be taken in the several 
waters of the State, and to prescribe the maximum numbers and minimum sizes of 
fish which may be taken in the said several waters of the State, or which may be 
bought, sold, or held in possession by any person, firm, or corporation in the 
State; and to make such rules regulating the shipment and transportation of 
fish, oysters, clams, crabs, escallops, and other water products, and all types of 
marine vegetation which may grow in the waters or on the bottoms of any navi- 
gable waters, as it may deem necessary; and all regulations, prohibitions, restric- 
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tions, and prescriptions, after due publication, which shall be construed to be 
once a week for four consecutive weeks in some newspaper published in North 
Carolina, shall be of equal force and effect with the provisions of this section; 
and any person violating the provisions of this section shall be guilty of a mis- 
demeanor, and upon conviction shall be fined or imprisoned, at the discretion of 
the court: Provided, however, no rule or regulation shall be adopted by the 
Board of Conservation and Development which will require the culling of oysters 
taken or sold by the owner or his agents from his private bed during the closed 
season, on which private bed no oysters have been planted which have come from 
public grounds during the planting season. (1915, c. 84, s. 21; 1917, c. 290, s. 
FCO, S. 18/83 Some nos, .si2 s 1935.'0035% 1945; 'c 7762 1953) «cc, 774, 1251.) 


Local Modification. — Brunswick, New 
Hanover and Pender: 1959, c. 444. 

Editor’s Note—The 1925 amendment in- 
serted the provision for the regulation of 
the transportation of fish, etc. 

The 1945 amendment inserted the provi- 
sion as to marine vegetation. 

The first 1953 amendment, which in- 
serted the words “maximum numbers and” 
in line five, stated that its purpose was 
to grant authority to the Wildlife Re- 
sources Commission to establish creel lim- 
its. 

The second 1953 amendment added the 
proviso at the end of the section. 

Notwithstanding any of the provisions 
of chapter 444, Session Laws 1959, the 
provisions of this section shall apply to 
the taking of shrimp in the coastal waters 
of Brunswick and Pender counties which 
lie north and northwest of the northern 
edge of the Intercoastal Waterway. 

The jurisdiction of the Board extends to 
all the public waters of the State or over 
which it has control. “The several waters 
of the State” is the precise language of the 
section, and the numerous portions of the 
law in which places are expressly men- 
tioned are not in restriction of the general 
words of the section, but these places are 


only mentioned because special provision 
is made as being desirable or necessary for 
them. State v. Dudley, 182 N. C. 822, 109 
S. E. 63 (1921). 

Regulations within Police Power.—lIt is 
fully established that fish, including oys- 
ters and other shellfish, as well as game, 
being a valued source of food supply, come 
well within the police power of the State 
and are subject to rules and regulations 
reasonably designed to protect them and 
promote their increase and growth, and 
that such rules and regulations may not be 
set aside or ignored because they indirectly 
affect or trench upon some private rights 
that are, or would be, ordinarily recognized. 
Rea v. Hampton, 101 N. C. 51, 7 S. E. 649 
(1888); Daniels v. Homer, 139 N. C. 219, 
51 S. E. 992 (1905); State v. Sermons, 169 
N. C. 285, 84 S. E. 337 (1915). 

The Taking of Escallops. — The Fish- 
eries Commission Board [now the Board 
of Conservation and Development] may 
establish a formal rule or regulation, which 
prohibits the taking of escallops with drags 
or scrapes in certain waters, and a viola- 
tion of this rule will warrant conviction. 
State v. Dudley, 182 N. C. 822, 109 S. E. 
63 (1921). 


§ 113-137. Regulations affecting existing interests not effective for 


two years.—In making regulations the Board shall give due weight and con- 

sideration to all factors which will affect the value of the present investment in 

the fisheries, and no changes in the existing regulations which, if they should 

go into effect immediately, would tend to cause fishermen to lose their property 

shall go into effect until two years from the date that the change has been made 

by the Board. (1915, c. 84, s. 21; 1917, c. 290, s.7;C.S., s. 1879; 1953, c. 452.) 
Editor’s Note. — The 1953 amendment 

substituted “regulations” for “laws” in line 

three. 


§ 113-138. Hearing before changes as to certain regulations. — If, 
however, a petition signed by five or more voters of the district or community 
which will be affected by the proposed changes is filed with the Board through the 
commissioners, their assistants or deputies, asking that they have a hearing before 
any proposed change in the territory, size of mesh, length of net, or time of fish- 
ing shall go into effect, petitioning that they be heard regarding such change, the 
Board shall in that event designate by advertisement for a period of thirty days at 
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the courthouse and three other public places in the county affected, and also by 
publication in a newspaper of the county, if such is published in said county, once 
a week for two consecutive weeks, a place at which said Board will meet and hear 
argument for and against said change, and may ratify, rescind, or alter this pre- 
vious order of change as may seem just in the premises. (1915, c. 84, s. 21; 1917, 
CH2ID} Si</gc Cr Ort Stee 


§ 113-139. Reports of Board to legislature; publication.—The Board 
shall cause to be prepared and submitted to each legislature a report showing 
the operations, collections and expenditures of the Board; and it shall also cause 
to be prepared for publication such other reports, with necessary illustrations and 
maps, as will adequately set forth the results of the work and the investigations 
of the Board, all such reports, illustrations, and maps to be printed and dis- 
tributed at the expense of the State, as are other public documents, as the Board 


may direct, (1915 cSt selociC. 5, usmelsscn) 


§ 113-140. Violations investigated; nets seized and sold; bonds of 
Commissioners liable.—It is the duty of the Commissioner of Game and In- 
land Fisheries and the Commissioner of Commercial Fisheries, or any of their 
assistants or deputies, upon a complaint made either orally or in writing, stating 
that any of the laws relating to fish or fisheries are being violated at any par- 
ticular place, to go to such place and investigate same. They shall seize and re- 
move all nets or other appliances set or being used or that have been used in 
violation of the fisheries laws of the State. Such nets and appliances may be 
stored either in the county in which they were seized or in the county in which 
the Commissioner of Commercial Fisheries maintains his principal headquarters. 
Such nets or other appliances shall be sold at public auction in the county where 
stored after advertisement for twenty (20) days at the courthouse and three other 
public places in the county in which the seizure was made. If the nets or other 
appliances are to be sold in a county other than the one in which they were 
seized, such advertisement shall be made in the county where the nets or other 
appliances were seized and similar advertisement shall also be made in the county 
where the nets or other appliances are to be sold. The proceeds of sale shall be 
applied to the payment of the costs and expenses of such removal, and any re- 
maining balance shall be paid into the school fund of the county in which the 
violation was committed. The failure of the Commissioners or their deputies 
to perform the above prescribed duty shall render their bonds liable to a penalty 
of five hundred dollars, one half to go to the informant and the other one half to 
be paid to the school fund of the county in which the action is brought. (1911, 
C. 1B Gr ois, LOb4 11041 Morel I oes ono er 1078.) 


Editor’s Note.—The 1941 amendment in- The authority to summarily destroy nets 


serted after the word “used” in the second 
sentence the words “or that have been 
used.” 

The 1955 amendment inserted all of the 
section, except the first and last sentences, 
in lieu of the former second sentence. 


used in violation of the law for the protec- 
tion of fish is a lawful exercise of police 
power of the State and does not deprive 
the citizen of his property without due 
process of law. Daniels v. Homer, 139 N. 
C. 219, 51 S. E. 992 (1905). 


§ 113-141. Arrests without warrant; investigation of unlawful 
transportation of sea food.—The Commissioner of Game and Inland Fish- 
eries and the Commissioner of Commercial Fisheries, their assistants and depu- 
ties, shall have power, without warrant, to arrest any person or persons violating 
any of the fisheries laws in their presence, or upon reasonable grounds to believe 
that such person or persons are violating the fisheries laws in their presence, who 
shall be carried before a magistrate for trial or hearing as is required by law in 
case of persons arrested without warrant. Authority also expressly is vested in 
the commissioners, their assistants and deputies, when they or either of them has 
reason to believe that any sea food products are unlawfully possessed, or are 
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being transported unlawfully, or are about to be transported unlawfully, without 
the license tax therefor and thereon having been paid, to stop, or cause to be 
stopped, any vehicle or conveyance of transportation, of whatsoever kind, for the 
purpose of investigation and examination; and if upon such investigation and 
examination it appears that any sea food products are unlawfully possessed, or 
that the license tax therefor and thereon has not been paid, the said commission- 
ers, their assistants or deputies, making such investigation and examination shall 
have the power and authority, without first having applied for and obtained war- 
rant so to do, to arrest the person or persons owning and/or having in his or 
their possession for transportation and actually engaged in the transportation of 
the said sea food products on which said license taxes have not been paid, and 
take him, or them, for trial before some magistrate in the county where such 
arrest is made; and it shall not be obligatory upon the said commissioners, their 
assistants or deputies, first to apply for and obtain warrant before making such 
investigation and inspection. Otc. A, SG 1917)°C8 200) se 2 C: SFr ae Rete 
19995) Gad 1BeC1 957, Cr lee aeceer) 


Editor’s Note. — The 1935 amendment _ their presence.” Section 3 of the amenda- 


gave the authority to investigate the un- 
lawful transportation of sea food. 

The 1957 amendment inserted, in the first 
sentence, the words “or upon reasonable 
grounds to believe that such person or per- 
sons are violating the fisheries laws in 


tory act provides that it shall not be con- 
strued to repeal any of the provisions of 
article 24 of chapter 143 as they modify S$: 
113-91 and 113-141. 

Cited in State v. Ellis, 241 N. C. 702, 
86 S. E. (2d) 272 (1955). 


§ 113-142. Taking fish for scientific purposes.—The Board and the 
United States Fish and Wild Life Service may take and cause to be taken for 


scientific purposes or for fish culture an 


y fish or other marine organism at any 


time from the waters of North Carolina, any law to the contrary notwithstanding ; 
and may cause or permit to be sold such fishes or parts of fishes so taken as 
may not be necessary for purposes of scientific investigations or fish culture: 
Provided, that in taking fish for fish culture in the hatcheries of this State the 
fish shall only be taken while the hatcheries are in operation and only between the 
hours of four and eleven p. m. (1915, c. 84, s.7;C.S., s. 1886. ) 


§ 113-142.1. Selling and replacing boats, etc.; Special Commercial 
Fisheries Equipment Fund.—The Board of Conservation and Development is 
hereby authorized and empowered in its discretion from time to time to dispose 
of by sale through the State Division of Purchase and Contract, any boats, ves- 
sels, gear or equipment used by the Department of Conservation and Develop- 
ment or its agents in its program of enforcement of the laws and regulations 
governing commercial fishing, whenever in the judgment of the Board of Con- 
servation and Development any such boat, vessel, gear or equipment has become 
obsolete or is no longer necessary or suitable for effective use in such law enforce- 
ment program. 

The net proceeds of the sale of any properties made under the authority of this 
section shall be placed in a “Special Commercial Fisheries Equipment Fund” to 
be used by the Board of Conservation and Development from time to time and 
in its discretion solely for the following purposes, namely: For purchasing 
through the Division of Purchase and Contract, such boats, vessels, aircraft, 
watercraft, gear or equipment as, in the judgment of the Board of Conservation 
and Development, will contribute to a more effective enforcement of the laws 
and regulations governing commercial fishing. (1951, c. 573.) 


ArvIcLE 13A, 
Commercial Fisheries Advisory Board. 


_§ 113-142.2. Creation; function, purpose and duty.—The purpose of 
this article is to create a board to be known as the “Commercial Fisheries Ad- 
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visory Board,” the function, purpose and duty of which shall be to study all 
matters and activities in connection with the commercial fishing industry in the 
waters of North Carolina and to meet with and make recommendations to the 
commercial fisheries committee of the Board of Conservation and Development. 


L955 ec 1031 88812) 


§ 113-142.3. Appointment of members; areas represented. — On 
or before July 1, 1955, the Governor of North Carolina is hereby authorized, 
empowered and directed to appoint a Commercial Fisheries Advisory Board to 
be composed of seven (7) members as follows: 

(1) One member from the Southport area, which area extends from the 
South Carolina line northwardly to Rich Inlet, and thence west- 
wardly to include all of the waters within said area. 

(2) One member from the New River Inlet area, which area is bounded on 
the south by the Southport area and extends northwardly to Bogue 
Inlet and thence westwardly and includes all of the waters within said 
area. 

(3) One member from the Morehead area, which area is bounded on the 
south by the New River Inlet area and extends northwardly to 
Ocracoke Inlet thence westwardly across Pamlico Sound to the Neuse 
River line thence up Neuse River to Adams Creek thence westwardly. 

(4) One member from the Pamlico area, which area is bounded on the south 
by the Morehead area and on the north by a line extending across 
Pamlico Sound to Pamlico Point, thence up the south side of Pamlico 
River to the highway bridge, thence westwardly. 

(5) One member from the Hatteras area, which area is bounded on the south 
by the Pamlico area and on the north by a line extending from Rod- 
anthe westwardly. 

(6) One member from the Albemarle area, which area is bounded on the 
south by the Hatteras area and extends northwardly to the Virginia 
line and includes all of the waters within said area. 

(7) One member from the State at large to be designated as chairman. 


(1955, c. 1031, s. 2.) 


§ 113-142.4. Qualifications of members; all phases of commercial 
fishing represented.—The members of the Board so appointed shall have per- 
sonal knowledge of the commercial fishing industry and shall have an interest 
in its welfare and development. The members so appointed shall represent, as 
well as is practicable and possible, all income levels and all phases of the com- 
mercial fishing industry. (1955, c. 1031, s. 2.) 


§ 113-142.5. Terms of members; vacancies.—Of the original mem- 
bership of the Board appointed by the Governor, three members shall be ap- 
pointed for four years beginning July 1, 1955, two members shall be appointed 
for two years beginning July 1, 1955, and two members shall be appointed for 
one year beginning July 1, 1955, and until their successors are appointed and 
qualified. Thereafter, all members shall be appointed for four-year terms, and 
until their successors are appointed and qualified. In the event of a vacancy 
on the Board the Governor is authorized to make an appointment to fill the va- 
cancy for the remainder of the unexpired term. (1955, c. 1031, s. 2.) 


§ 113-142.6. Organization and meetings. — At its first meeting, the 
Board shall organize and elect a vice-chairman and a secretary. 

The Board shall meet at the call of the commercial fisheries committee of the 
Board of Conservation and Development but shall meet at least once annually 


immediately preceding the July meeting of the Board of Conservation and De- 
velopment. (1955, c. 1031, s. 2.) 
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§ 113-142.7. Compensation and expenses. — The members of the 
Board shall receive not more than five dollars ($5.00) per diem and actual travel 
expenses while in attendance of meetings of the Board or engaged in the busi- 
ness of the Board; all travel expenses shall be paid in accordance with the provi- 
sions of the Executive Budget Act, article 1, of chapter 143, of the General Stat- 


utes of North Carolina. (1955, c. 1031, s. 2.) 


ARTICLE 14. 
Licenses for Fishing in Inland Waters. 


§ 113-143. Fishing licenses for persons above 16 years of age.—In 
order to raise revenue with which to maintain and operate the State fish 
hatcheries, provide additional nurseries and administer the inland fishing laws, 
a license is hereby required of all persons above the age of sixteen (16) years 
to fish by any and all methods of hook and line or rod and reel fishing in the 
waters of North Carolina. (1929, c. 335, s. 1; 1945, c. 567, s. 1.) 


Editor’s Note. — The 1945 amendment 
struck out the words “other than in waters 
of the county in which such person perma- 


nently resides or in waters abutting there- 
on, as hereinafter provided” formerly ap- 
pearing at the end of this section. 


§ 113-143.1. Special trout fishing license.—A special mountain trout 
fishing license is required of all persons who fish in waters which are stocked 
with mountain speckled, brook, rainbow, or brown trout at the expense of the 
State, and which are designated by the North Carolina Wildlife Resources Com- 
mission as Public Mountain Trout Waters. A resident of this State may obtain 
a resident special mountain trout fishing license upon payment of one dollar 
($1.00) for the use of the Wildlife Resources Commission, and ten cents (10¢) 
for the use of the issuing agent; and a nonresident may obtain a nonresident 
special mountain trout fishing license upon payment of two dollars ($2.00) for 
the use of the Wildlife Resources Commission, and ten cents (10¢) for the use 
of the issuing agent. Such license must be kept about the person of the licensee 
at all times while fishing in waters so designated. All monies received from the 
sale of special mountain trout fishing licenses, except the issuance fees, shall 
be deposited in the name of the State Treasurer, and shall be used by the Wild- 
life Resources Commission for propagation, protection, and management of such 
trout, and for no other purpose. (1953, cc. 432, 828; 1955, c. 198, s. 2.) 

Editor’s Note. — Chapters 432 and 828 The 1955 amendment rewrote the for- 


of the Session Laws of 1953 both directed 
the insertion of a new section, § 113-143.1. 
The section as used was from chapter 828. 
The section in chapter 432 is identical, with 
the exception that the word “native” ap- 
pears before the word “mountain” in line 
three. Both acts were made effective Jan- 
uary 1, 1954. 


mer second sentence to appear as the pres- 
ent second and third sentences. Section 3 
of the amendatory .act provides that the 
provisions requiring special mountain trout 
licenses for fishing in designated public 
mountain trout waters shall not apply to 
trout fishing within the Great Smoky 
Mountains National Park. 


§ 113-144. Resident State license.—Any person, upon application to 
the Director of the Department of Conservation and Development, his assistants, 
wardens, or agents, authorized in writing to issue licenses, and the presentation 
of satisfactory proof that he is a bona fide resident of the State of North Caro- 
lina, shall, upon payment of the sum of four dollars ($4.00) as a license fee for 
the use of the Department and a fee of ten cents (10¢) for the use of the official 
authorized to issue licenses, be entitled to a “resident State license” which will 
authorize the licensee to fish in any of the waters of North Carolina as provided 
under § 113-143: Provided that twenty-five cents (25¢) of this fee shall be 
set aside as a special fund for the purchase and lease of lands and waters, to 
be developed for the protection and propagation of fish or to be used for public 
fishing, or for the purpose of securing federal funds, if available, for the purposes 
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described above through the means of matching federal funds in such proportion 
as the federal laws may require, and that twenty-five cents (25¢) of each such 
fee shall be expended by such Commission, in its discretion, for the purposes of 
enlarging, expanding and making more effective the work of the education and 
enforcement divisions of the North Carolina Wildlife Resources Commission. 
(1929, c. 335; $. 23.1945, c. 567, sa 2 al 949, ci 1203 ashes 1957..c, 849, s. 2.) 
Editor’s Note.—The 1945 amendment in- provided that the act shall not be construed 


creased the fee from two to three dollars 
and added the proviso. The 1949 amend- 
ment rewrote the proviso. 

The 1957 amendment increased the li- 


to modify or repeal any of the provisions 
of article 24 of chapter 143 as the same af- 
fects this section. 

Use of Unexpended Funds.—See note to 


cense fee in line five from three to four § 113-95. 
dollars. Section 3 of the amendatory act 
§ 113-144.1. Licenses for service men. — All members of the armed 


forces of the United States stationed at a military facility in North Carolina 
shall be required to meet State fishing license requirements, as provided by this 
article, in any inland waters within the State including any inland waters under 
jurisdiction of the armed forces; provided, however, that any member of the 
armed forces who is a nonresident of North Carolina, and who is assigned to 
active duty at a military facility in North Carolina, shall be entitled to purchase a 
resident State fishing license without regard to State residence requirements. 
(19ST cP 11 12"s"2.) 


§ 113-145. Nonresident State licenses. — Any person, without regard 
to age or sex, upon application to the Director of the Department of Conserva- 
tion and Development, his assistants, wardens or agents authorized in writing to 
issue licenses, and the presentation of satisfactory proof that he is a nonresident 
of the State, shall, upon the payment of six dollars ( $6.00) for the use of the 
Department and ten cents (10¢) for the use of the official authorized in writing 
to issue licenses, be entitled to a “nonresident State fishing license” which will au- 
thorize the licensee to fish in any of the waters of North Carolina as provided 
under § 113-143: Provided that fifty cents (50¢) of the “nonresident State fish- 
ing license” fee referred to above shall be set aside as a special fund for the 
purchase and lease of lands and waters to be developed for the protection and 
propagation of fish and for the acquisition by lease or purchase of waters for 
public fishing: Provided further, that any nonresident desiring to fish for one 
day or more shall be entitled to a nonresident daily fishing license upon payment 
of the sum of one dollar ($1.00) for the use of the Wildlife Resources Commis- 
sion and ten cents (10¢) for the use of the selling agent for each day; and that 
any nonresident desiring to fish for five days or less shall be entitled to a five- 
day fishing license upon payment of the sum of two dollars and fifty cents ($2.50) 
for the use of the Wildlife Resources Commission and ten cents (10¢) for the 
use of the selling agent, and each such daily or five-day nonresident fishing li- 
cense shall authorize the holder thereof to fish, during the period for which such 
license is issued, in any of the waters of North Carolina: Provided further, that 
any resident of the State desiring to fish for one day or more in the waters of 
any county in the State of North Carolina other than the county within which 
he resides may do so upon payment to the clerk of the court or game warden of 
a county in which he desires to fish the sum of sixty cents (60¢) for each day, 
the sum of ten cents (10¢) of said sum to go to the selling agent of said license 
or permit, and upon the payment of said sum of sixty cents (60¢), the clerk of 
the court or game warden shall issue a permit allowing said nonresident to fish: 
Provided further, that any nonresident twelve years of age or under regardless 
of sex shall be allowed to fish in the waters of North Carolina without paying 
any of the license or permit fees set forth in this section: Provided further that 
any nonresident holding a State license to fish in the inland waters of an adjoin- 
ing state shall be allowed to fish in any waters of North Carolina which con- 
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stitute the boundary between the State of North Carolina and said adjoining 
state upon presentation of said license when required by a wildlife protector, 
provided that said adjoining state extends the same privileges to persons hold- 
ing licenses or permits to fish issued by the State of North Carolina. (1929, e¢. 
335, s. 3; 1931, c. 351; 1933, c. 236; 1935, c. 478; 1945, c. 529, ss. 1, 2; 1945, 
GanO7 98351953, cule e95 She 198) isis 1959-6, 164.) 


Editor’s Note. — The 1945 amendments The 1955 amendment inserted the sec- 
added the first, third and next to last pro- ond proviso. 
visos, and increased the fee first mentioned The 1959 amendment added the last pro- 
in the section from five to six dollars. viso. 


§ 113-146. County licenses.—Any person who has lived in any county in 
North Carolina for a period of six months is deemed a resident of that county 
for the purpose of this section and upon application to the Director of the De- 
partment of Conservation and Development, his assistants, wardens, or agents au- 
thorized to issue licenses, and the presentation of satisfactory proof that he is a 
resident of the county, shall, upon the payment of one dollar ($1.00) for the use 
of the Department and ten cents (10¢) for the use of the official authorized to 
issue licenses, be entitled to a “resident county fishing license,” which will au- 
thorize the licensee to fish in any of the waters of that county: Provided, that 
said resident county license shall be required only of those persons using lures or 
baits of an artificial type. Artificial lures or baits are defined as lures or baits 
which are made by hand or manufactured and which are not available as natural 


fish foods. (1929, c. 335,'s.4; 1945, 'c. 567, s. 4.) 


Local Modification. — Catawba: 1939, c. rewrote this section. It formerly also re- 
181. lated to daily fishing permits. 
Editor’s Note. — The 1945 amendment 


§ 113-147. Clerk of superior courts may sell licenses and account 
for same to Department.—In addition to the wardens and agents of the De- 
partment of Conservation and Development authorized to sell fishing licenses as 
hereinbefore provided, upon written application, any clerk of superior court of 
North Carolina shall also be authorized and empowered to sell fishing licenses 
and shall account therefor to the Department in the same manner as wardens, 
and the handling of said licenses shall then become an official duty of such clerk 
of superior court. (1929,°c. 335, s.. 5.) 


§ 113-148. Department to furnish forms; what licenses must show; 
signature of licensee; licenses to become void on December 31 of year 
issued.—All licenses shall be issued on forms prepared and supplied by the De- 
partment of Conservation and Development, the cost of which shall be paid from 
any funds that may come into its hands from the sale of fishing licenses. The 
license shall show the name, age, occupation and residence of the licensee and 
the date of its issuance. It shall also contain the signature of the licensee and 
shall authorize the person named therein, in all cases where a resident county li- 
cense is bought, to fish in any of the waters within the county in which the 
applicant permanently resides, under the restrictions and requirements of exist- 
ing laws and the rules and regulations of the Department during the year, the 
date of which is inscribed thereon. In all cases where either resident or non- 
resident State fishing licenses are bought, they shall also contain the signature of 
the licensee and shall authorize the person named therein to fish in any of the 
waters of the State of North Carolina under the restrictions and requirements 
of existing laws and regulations of the Department during the year, the date of 
which is inscribed thereon. All licenses issued under and by virtue of this article 
shall become void on the thirty-first day of December next following the date 
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of issuance. The licenses may contain such other information as the Depart- 
merit may require. (1929, ec: 335,576 7°1945, c) 567,05.152) 
Editor’s Note. — The 1945 amendment 
struck out the former provision relating to 
license buttons. 


§ 113-149. Record of all licenses issued to be kept.—All clerks of su- 
perior court in various counties of the State who make application as hereinbefore 
provided, also assistants, wardens or agents who are authorized to issue fishing 
licenses shall keep such record of licenses issued by them as the Department of 
Conservation and Development may require and same shall be open at all times 
for inspection by any official charged with the enforcement of the fishing laws. 
TOL 9 Cr OO Sta 


§ 113-150. Reports.—Every clerk of superior court who issues fishing li- 
censes under and by virtue of this article shall, on the first of each month forward 
to the Department of Conservation and Development a report covering the sale 
of licenses issued by them, on forms furnished by the Department and shall attach 
thereto check for amount due said Department. All assistants, wardens or agents 
authorized by the Department to issue fishing licenses shall make full and com- 
plete report of their sales as required by the Department. The full amount col- 
lected by each issuing officer, less the ten-cent fee on each license issued, must 
accompany each report. (1929, c. 335, s. 8.) 


§ 113-151. Deposit of proceeds of licenses with State Treasurer; 
use of, by Department.—AlIl moneys collected and received under and by vir- 
tue of this article, except the issuing fees, shall be deposited in the name of the 
State Treasurer as provided by §§ 147-77 to 147-84, and shall be used by the 
Department of Conservation and Development in the work of propagating and 
protecting game fish in North Carolina and in the administration of the inland 
fishing laws and for no other purpose. (1929, c. 335, s. 9.) 


§ 113-152. Licenses to be kept about person of licensees.—No person 
shall fish as provided herein in any of the waters of North Carolina unless the 
license hereinbefore provided for be kept about the person of the licensee or ex- 
hibited upon the request of any official charged with the duty and responsibility 
of issuing licenses and enforcing the fishing law. (1929, c. 335, s. 10; 1945, «. 
567556.) 

Editor’s Note. — The 1945 amendment Cited in State v. Ellis, 241 N. C. 702, 
struck out the former provision relating to 986 S. E. (2d) 272 (1955). 
license buttons. 


§ 113-153. Transfer of licenses forbidden.—No person shall alter, loan 
or transfer any license authorized by this article, or give false or misleading in- 
formation to any official authorized to issue licenses, in the application therefor. 


(1929050335, acl) 


§ 113-154. Licenses not additional to propagation license; to what 
waters applicable.—No person required by law to procure a license to propagate 
fish for sale, shall be required in addition to secure a license provided by this 
article in order to enable such person to exercise the rights conferred by the 
license. The provisions of this article shall not apply to the Atlantic Ocean, the 
sounds or other large bodies of water near the sea coast which do not, in the 
judgment of the Department of Conservation and Development, need to be 
stocked or protected; nor shall they prevent the owner of any land or members 
of his family under twenty-one years of age from fishing thereon without a li- 


cense. .( 1979) ¢)1535;,8, 13.) 


_§ 113-154.1. Fishing from bridges. — Subject to other applicable pro- 
visions of laws and regulations relating to fishing, it shall be lawful for persons 
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to fish with hook and line from the walkways, sidewalks or catwalks of any 
bridge in North Carolina which is under the supervision and control of the 
State Highway Commission, provided that such sidewalks are at least four feet 
wide or that such pedestrian walks are located outside the main guardrail of the 
bridge: Provided further, however, it shall be unlawful for any person to fish 
from the draw span of any bridge; provided further, that the provisions of this 
section shall not apply to the county of Carteret. (1959, c. 405.) 


§ 113-155: Repealed by Session Laws 1955, c. 678. 


§ 113-156. Persons having resided in State for six months presumed 
to be residents.—All persons who have lived in this State for at least six months 
immediately preceding the date of making application for a license, shall be 
deemed resident citizens for the purpose of this article. (1929, c. 335, s. 14.) 


§ 113-157. Violation made misdemeanor; punishment.—Any person 
violating the provisions of this article shall be guilty of a misdemeanor and on 
conviction shall be fined not exceeding fifty dollars ($50.00) or imprisoned not 
exceeding thirty days in the discretion of the court. (1929, c. 335, s. 15.) 

Cited... States vei Ellis eesi an, Cah 702; 
86 S. E. (2d) 272 (1955). 
ArtIcLE 15. 


Commercial Licenses and Regulations. 
§§ 113-158, 113-159: Repealed by Session Laws 1953, c. 1134. 
§ 113-160: Repealed by Session Laws 1951, c. 1045, s. 1. 
§§ 113-161 to 113-163: Repealed by Session Laws 1953, c. 1134. 
§ 113-164: Repealed by Session Laws 1951, c. 1045, s. 1. 
§§ 113-165 to 113-168: Repealed by Session Laws 1953, c. 1134. 
§ 113-169: Repealed by Session Laws 1951, c. 1045, s. 1. 


§§ 113-170 to 113-174: Repealed by Session Laws 1953, c. 1134. 
ArTIcLE 15A. 


Licenses and Taxes on Commercial Fisheries. 


§ 113-174.1. Definitions.—(a) The term “crustacean”’ shall include crabs, 
shrimp, and stone crabs. 

(b) The term “finfish” shall include all fish caught for purposes of eating 
which are not classified as crustaceans or shellfish. 

(c) The term “non-food fish”? means nonedible fish taken from the waters of 
this State for the purpose of manufacturing them into oil, fish scrap, manure, and 
other industrial products. 

(d) A “pound” is construed to apply to that part of the net which holds fish 
and from which fish are taken. 

(e) The term “shellfish” shall include oysters, clams, mussels, and escallops. 
(1953, c. 1134.) 


§ 113-174.2. Licenses to fish; issuance, terms and enforcement.— 
(a) Every person, firm or corporation, before engaging in any commercial fish- 
ing in the State, shall file with an inspector of the county in which he desires to 
fish, or with the Commissioner of Commercial Fisheries or any of his assistants, 
a sworn statement setting forth the number and kind of boats intended to be used 
in commercial fishing. Upon filing this sworn statement and after payment of 
fees and taxes prescribed by law for fishing different kinds of apparatus or for 
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tonging or dredging shellfish in the waters of the State, the Commissioner shall 
issue to the applicant a license as prescribed by law. 

(b) The Commissioner shall keep in a book especially prepared a record of 
all licenses which shall state to whom issued, the number and kinds of nets, 
boats, and other apparatus licensed, and the license fees received. He shall 
furnish to each person, firm or corporation in whose favor a license is issued 
a special tag which will show the license number and number of pound nets, 
or yards of seine, or yards of gill net that the licensee is authorized to use, and 
the licensee shall attach said tag to the net in a conspicuous manner satisfactory 
to the Commissioner. 

(c) The licenses to fish with nets shall all terminate on December thirty-first. 
Any person who shall willfully use for fishing purposes any kind of net whatever, 
without having first complied with the provisions of this article, shall be guilty of 
a misdemeanor and, upon conviction, shall be fined twenty-five dollars ($25.00) 
for each and every offense. 

(d) All boats or vessels licensed to scoop, scrape, or dredge oysters shall dis- 
play on the port side of the boat or vessel the necessary license as furnished by 
the Commissioner. Any boat or vessel used in catching oysters without having 
complied with the provisions of this article may be seized, forfeited, advertised 
for twenty days at the courthouse and two other public places in the county 
where seized, and sold at some public place designated in the advertisement, and 
the proceeds, less the cost of the proceedings shall be paid into the school fund. 
ORR Wrenn PRT BUMS Giro p tetaret Chu E) 


Editor’s Note. — The 1955 amendment 
rewrote the first sentence of subsection 
(a). 

§ 113-174.3. License fees and tax on non-food fish boats, nets, and 
processing plants. — (a) All boats or vessels of any kind used in operating 


purse seines shall pay a license fee of $1.50 per ton on gross tonnage, customhouse 
measurements, which fee shall be independent and separate from the seine or 
net tax on the seines or nets used on said boats or vessels. This license fee 
shall be for one year from January first of each year and shall not be issued at a 
proportionate reduction in amount for any period less than one year. 

(b) All operators of boats or vessels of any kind used in operating purse 
seines shall apply for and obtain a license for each such purse seine and shall 
pay for the license an annual tax of ten dollars ($10.00). This tax levied on a 
purse seine shall be in lieu of all other fees and taxes levied against seines or 
nets. 

(c) Any person or firm engaged in the processing of non-food fish within 
the borders of the State shall pay an annual license tax to be collected by the 
Commissioner of Commercial Fisheries on each plant as follows: On fish scrap 
and oil extracting or separating plant, one hundred dollars ($100.00); on de- 
hydrating plant, fifty dollars ($50.00) for each plant. (1953, c. 1134.) 


§ 113-174.4: Repealed by Session Laws 1955, c. 888, s. 2. 


§ 113-174.5. License tax on dealers and packers. — An annual li- 
cense tax for the year beginning January first in each year, to be collected by 
the Commissioner of Commercial Fisheries, is imposed on all persons or dealers 
who purchase or carry on the business of canning, packing, shucking, or shipping 
the sea products enumerated below as follows: On oysters, as is provided in 
article 16A; escallops, five dollars ($5.00); clams, five dollars ($5.00) ; crabs, 
five dollars ($5.00) ; fish, ten dollars ($10.00) ; shrimp, ten dollars ($10.00) ; 
provided, no license tax shall be imposed on fishermen who pay a license on nets 
to catch fish or shrimp and who ship only the fish or shrimp caught in such 
licensed nets. An annual tax of five dollars ($5.00) is imposed on individuals 
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who sell oysters or clams in the shell other than to licensed dealers. C1083 ac, 
1134.) 


§ 113-174.6. Purchase tax on dealers; schedule; collection. — All 
dealers in and all persons who purchase, catch, or take for canning, packing, 
shucking or shipping the sea products enumerated below shall be liable to a tax 
to be collected by the Commissioner of Commercial Fisheries as follows: On 
oysters taken either from private or public beds, as authorized in article 16A, 
coon oysters, four cents (4¢) a bushel; escallops, five cents (5¢) a gallon; clams, 
six cents (6¢) a bushel; soft crabs, two cents (2¢) a dozen; hard crabs, ten 
cents (10¢) a barrel; shrimp, cooked or green, fifteen cents (15¢) per hundred 
pounds. (1953, c. 1134.) 


§ 113-174.7. License tax on trawl boats, dredge boats, motor 
boats, and haul boats.—There is hereby levied annually upon each trawl boat, 
dredge boat, motor boat and haul boat using commercial fishing equipment a tax 
as follows: 

(1) A tax of two dollars and fifty cents ($2.50) each, on boats up to and 
including eighteen (18) feet in overall length. 

(2) A tax of fifty cents (50¢) per foot of overall length on boats having an 
overall length in excess of eighteen (18) feet and up to and including 
twenty-six (26) feet. 

(3) A tax of seventy-five cents (75¢) per foot of overall length on boats 
having an overall length in excess of twenty-six (26) feet. (1953, c. 
LVS4 1959. C, OOo, Seats) 

Editor’s Note. — The 1955 amendment 
rewrote this section. 


§ 113-174.8. Residents may catch shellfish for own use. — Except 
as provided in § 113-174.7, no tax shall be levied or collected from bona fide 
residents or citizens of this State who take fish, oysters, clams, escallops, or crabs 
other than with dredges for his own personal or family use and consumption. 
But if any person shall sell or offer for sale any such products without having 
first procured a license, he shall be guilty of a misdemeanor and shall be fined 
not less than five dollars ($5.00) or imprisoned not exceeding thirty (30) days. 
(1953, c. 1134; 1955, c. 888, s. 314.) 

Editor’s Note. — The 1955 amendment 
added the exception clause at the begin- 
ning of the section. 


ArTICLE 15B. 
Commercial License Regulations. 


§ 113-174.9. Printed regulations furnished dealers.—It is the duty of 
the Commissioner of Commercial Fisheries, upon issuing any license under the 
provisions of this subchapter to furnish with the license the printed regulations 
controlling the waters in which the applicant proposes to fish. (1953, c. 1134.) 


§ 113-174.10. Dealers to keep and furnish statistics.—All persons, 
firms, or corporations engaged in buying, packing, canning, or shipping oysters, 
escallops, clams, shrimp, and fish taken from the public grounds or natural bed 
of the State, or the natural waters or streams of the State, shall keep a permanent 
record of all such products, showing the quantity of each product so purchased, 
packed, canned, or shipped. All such records shall be open at all times to the 
Commissioner, assistant commissioner, or anyone under the direction of the Com- 
missioner. (1953, c. 1134.) 


§ 113-174.11. Disturbing marks or property of Board prohibited.— 
{a) Any person or persons removing, injuring, defacing, or in any way disturb- 
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ing the posts, buoys, or any other appliances used by the Board in marking the 
restricted areas relating to any and all fishing, or marking other areas in which 
oyster tonging or dredging is prohibited by law, and those marking oyster 
bottoms that are leased for oyster cultivation, or who shall injure or destroy 
any boat or other property of any kind used by the Board or any officer or eni- 
ployee thereof, shall be guilty of a misdemeanor, and upon conviction shall be 
fined or imprisoned, at the discretion of the court. ; 

(b) Any person anchoring or mooring a boat to any of these buoys or posts 
shall, upon conviction, be fined not less than twenty-five dollars ($25.00) nor 
more than one hundred dollars ($100.00) and imprisoned thirty (30) days in 
jail, at the discretion of the court. (1953, c. 1134.) 


§ 113-174.12. Explosives, drugs, and poisons prohibited; use of 
electrical device to take catfish in Cape Fear River.—lIt shall be unlawful 
to place in any of the waters of this State any dynamite, giant or electric power, 
or any explosive substance whatever, or any drug or poisoned bait, for the pur- 
pose of taking, killing or injuring fish. Anyone violating this section shall, upon 
conviction, be fined not less than one hundred dollars ($100.00) and imprisoned 
not less than thirty (30) days. 

The Director of the Department of Conservation and Development and the 
Executive Director of the North Carolina Wildlife Resources Commission may 
issue permits for the taking of fish for scientific purposes by means of drugs 
from the waters under their respective jurisdictions. Such permits shall be 1s- 
sued only if the Director of the Department of Conservation and Development 
or the Executive Director of the North Carolina Wildlife Resources Commis- 
sion, as the case may be, finds that the persons requesting the permits are quali- 
fied to handle the drugs and that the fish are to be used for proper scientific pur- 
poses. The permits shall set forth the conditions and limitations under which the 
drugs are to be used. Notwithstanding any other provisions of this section or 
of law, it shall be lawful for any person to whom such permit was issued to take 
fish by means of drugs in accordance with the conditions and limitations con- 
tained in the permit. 

It shall not be unlawful to take catfish by the use of a hand-operated crank- 
type device generating a pulsating electrical current in the Cape Fear River be- 
tween Lock and Dam No. 1 in Bladen County and the New Hanover County 
line: Provided that within six (6) months after June 5, 1957, a survey shall 
be conducted and a hearing held by the Commercial Fisheries Division of the 
Department of Conservation and Development with reference to the effect of this 
use of the electrical devices permitted by this paragraph upon other fish. If said 
Commercial Fisheries Division finds that fish other than catfish are being de- 
stroyed by the use of said electrical devices, said Commission shall have the 
authority to make such rules and regulations as it may deem necessary with ref- 
erence to the further use of said electrical devices. (1953, c. 1134; 1955, c. 
1053, isaly 1Bb/pend O65) 

Editor’s Note. — The 1955 amendment The 1957 amendment added the third 
added the second paragraph. paragraph. 


§ 113-174.13. Possession of fish killed by explosives as evidence.— 
The possession of fish killed by explosive agencies shall be prima facie evi- 
dence that explosives were used for the purpose of killing fish by the person in 
possession thereof. (1953, c. 1134.) 


§ 113-174.14. Discharge of deleterious matter into waters prohib- 
ited.—Except as provided in G. S. 113-174.12, it shall be unlawful to discharge 
or permit to be discharged into the waters of the State any deleterious or poi- 
sonous substance inimical to the fishes inhabiting the water; and any person or 
corporation violating the provisions of this section shall be guilty of a misde- 
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meanor, and, upon conviction, be fined or imprisoned in the discretion of the 
court: Provided, this section shall not apply to corporations chartered either by 
general law or special act before the 4th day of March, 1915. (1953, c. 1134; 
1955 7071053, 1s; 2.) 

Editor’s Note. — The 1955 amendment 
added the exception clause at the beginning 
of the section. 


§ 113-174.15. Operation of boats in violation of rules and laws for- 
feits boats and apparatus.—If any person, firm, or corporation shall use or 
operate any boat or appliance of any kind, in violation of any rule of the Board, 
or any of the fish laws, it shall be the duty of the Commissioner of Commercial 
Fisheries to revoke any license issued and seize the boat and any apparatus or 
appliance so used or operated; but the Commissioner of Commercial Fisheries 
shall have authority to compromise by agreement with the owner of such boat 
or appliance for any such violation, and may return such boat or appliance so 
seized to the owner and reinstate license. (1953, c. 1134.) 


§ 113-174.16. Violations of fisheries law misdemeanor; license for- 
feited.—Upon failure of any person, firm or corporation to comply with any of 
the provisions of this article, or any of the fisheries laws, any license issued 
to any such person, firm or corporation may be revoked by the Commissioner 
of Commercial Fisheries, and upon satisfactory settlement may be reinstated with 
the consent of the Commissioner of Commercial Fisheries. All such persons v10- 
lating the provisions of this article or of the fisheries law shall be guilty of a 
misdemeanor. (1953, c. 1134.) 

ARTICLE 16. 


Shellfish; General Laws. 


§ 113-175. Oyster bed defined.—A natural oyster or clam bed, as dis- 
tinguished from an artificial oyster or clam bed, shall be one not planted by 
man, and is any shoal, reef or bottom where oysters are to be found growing 
in sufficient quantities to be valuable to the public. (1893, c. 287, s. 1; Rev., s. 
Parte Crys oe.) 


§ 113-176. Board to lease.—The Board shall have power to lease to any 
duly qualified person, firm or corporation, for purposes of oyster or clam culture, 
any bottom of the waters of the State not a natural oyster bed, as defined in 
this article, nor a clam reservation, as defined in this article, in accordance with 
the provisions of this article. (1909, c. 871, ss. 1, 9; 1919, c. 333, s. 6; C. S., s. 
1903.) 


§ 113-177. Lessee to be citizen. — Any citizen of North Carolina, or 
firm or corporation organized under the laws of the State and doing business 
within its limits, shall be granted the privilege of taking up bottoms for purposes 
of oyster or clam culture, under the provisions of this article. (1909, c. 871, ss. 
Bae IPD: 1c35555,) 54 ee Gace Se LS)45) 


§ 113-178. Areas leased in different waters.—The area which may be 
taken up for purposes of oyster or clam culture shall be not less than one acre 
nor more than fifty acres, with the exception of the open waters of Pamlico 
Sound (and for the purposes of this article open waters of Pamlico Sound shall 
mean the waters that are outside of two miles of the shore line), in which the 
minimum limit shall be five acres and the maximum shall be two hundred acres: 
Provided that the limit of entry in Core Sound, North River, Newport River, 
Bogue Sound, and all bays and creeks bordering on these waters, and in Jones 
Bay, Rose Bay, Abels Bay, Swan Quarter Bay, Middle Bay, Bay River, Deep 
Bay, Juniper Bay, West and East Bluff Bays, Wysocking Bay, Fire Creek, Stumpy 
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Point Bay, Mouse Harbor Bay, Maw Bay and Broad Creek, tributaries of 
Pamlico Sound, shall be one acre as a minimum and ten acres as a maximum: 
Provided further, however, that after March 9, 1910, the minimum area in 
Core Sound, North River, Newport River, Bogue Sound, and all bays and creeks 
bordering on these waters, and in Jones Bay, Rose Bay, Abels Bay, Swan Quarter 
Bay, Middle Bay, Bay River, Deep Bay, Juniper Bay, West and East Bluff Bays, 
Wysocking Bay, Fire Creek, Stumpy Point Bay, Mouse Harbor Bay, Maw Bay 
and Broad Creek, tributaries of Pamlico Sound, shall be one acre and the maxi- 
mum fifty acres; but no person, firm, corporation or association shall severally 
or collectively hold any interest in any lease or leases aggregating an area of 
greater than fifty acres, except in the open waters of Pamlico Sound, where the 
aggregate area shall be two hundred acres. (1909, c. 871, ss. 2, 9; 19IG Cx353.re4 
65), ColS.5, 819055) Box: Sessral O21 c. 46,<saal.) 


Local Modification. — Brunswick, New 
Hanover, Pender: C. S. 1905. 


§ 113-179. Prerequisites for lease; application; deposit; survey; 
location.—Such persons, firms or corporations desiring to avail themselves of 
the privileges of this article shall make written application, on a form to be 
prepared by the Board, setting forth the name and address of the applicant, 
describing as definitely as may be the location and extent of the bottom for which 
application is made, and requesting the survey and leasing to the applicant of said 
bottom. As soon as possible after the application is received, the Commissioner 
of Commercial Fisheries shall cause to be made a survey and map of said 
bottom at the expense of the applicant. The Commissioner shall also thoroughly 
examine said bottoms by sounding and by dragging thereover a chain to detect 
the presence of natural oysters. Should any natural oysters be found, the Com- 
missioner shall cause examination to be made to ascertain the area and density 
of oysters on said bottom or bed, to determine whether the same is a natural 
bed, under the definition contained in this article. He shall be assisted in this. 
examination on tonging ground by an expert tonger, to be appointed by the 
board of county commissioners of the county in which said bottom or the greater 
portion thereof is located, and the question as to whether the oyster growth is 
sufficiently dense to fall within the definition of the natural bed shall be deter- 
mined by the quantity of oysters which the said expert tonger may be able to 
take in a specified time; and on dredging ground the Commissioner shall be 
assisted by an expert dredger, appointed by the board of county commissioners 
of the county in which said bottom or the greater portion thereof is located, and 
the question as to whether the oyster growth is sufficiently dense to fall within 
the definition of the natural bed shall be determined by the quantity of oysters 
which the said expert dredger may be able to take in a specified time. The Com- 
missioner shall require the bodies of bottoms applied for to be as compact as 
possible, taking into consideration the shape of the body of water and the con- 
sistency of the bottom. No application shall be entertained nor lease granted for 
a piece of bottom within two hundred yards of a known natural bottom, bed or 
reef. A deposit of twenty dollars will be required of each applicant at the time of 
making his application, said sum to be credited to the cost of the survey of the 
bottom applied for. (1909, c. 871, ss. Sp08 2. LOD ar S 3301s 16 <i Gs. ee 1906; 
1953; ci842:) 

Editor’s Note. — The 1953 amendment 
substituted “twenty dollars” for “ten dol- 
lars” in the last sentence. 


§ 113-180. Execution of lease; notice and filing; marking and 
planting. — Immediately upon the completion of the survey and the mapping 
thereof, and the payment by the applicant of the cost of said survey and map, 
the Commissioner of Commercial Fisheries shall execute to the applicant, upon 
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a form approved by the Attorney General of the State, a lease for the bottoms 
applied for. A copy of the lease, map of the survey and a description of the 
bottom, defining its position, shall be filed in the office of the Commissioner. 
After the execution of said lease, the lessee shall have the sole right and use of 
said bottoms, and all shells, oysters and culls thereon or placed thereon shall be 
his exclusive property so long as he complies with the provisions of this law. 
The lessee shall stake off and mark the bottoms leased in the manner prescribed 
by the Commissioner, and failure to do so within a period of thirty days of an 
order so to do issued by the Commissioner shall subject said lessee to a fine of 
five dollars per acre for each sixty days’ default in compliance with said order. 
The corner stakes, at least, of each lease shall be marked with signs plainly 
displaying the number of the lease and the name of the lessee. The lessee shall, 
within two years of the commencement of his lease, have planted upon his 
holdings a quantity of shells equal to an average of fifty bushels of seed oysters 
or shells per acre of holdings, and within four years from the commencement 
of his lease a quantity of oysters or shells equal to an average of not less than 
one hundred and twenty-five bushels per acre. The Commissioner shall, upon 
granting any lease, publish a notice of the granting of same in a newspaper 
of general circulation in the county wherein the bottom leased is located. (1909, 
ee Bd sess14 951919 nce 333):93. Ga Gusiers. 1907.) 


§ 113-181. Term and rental.—All leases made under the provisions of 
this article shall begin upon the issuance of the lease, and shall expire on the 
first day of April of the twentieth year thereafter. The rental shall be at the 
rate of fifty cents per acre per year for the first ten years and one dollar per 
acre per year for the next ten years of the lease, payable annually in advance on 
the first day of April of each year: Provided, that in the open waters of Pamlico 
Sound (and for the purposes of this article the open waters of Pamlico Sound 
shall mean the waters that are outside the four miles of the shore line) the 
rental shall be at the rate of fifty cents per acre per year for the first three 
years, one dollar per acre per year for the next seven years, and two dollars per 
acre per year for the next ten years, of the lease. The rental for the first year 
shall be paid in advance, to an amount proportional to the unexpired part of 
the year to the first of April next succeeding. (1909, c. 871, ss. 5, 9; 1919. ¢. 
333, s. 6; C. S., s. 1908; 1933, c. 346 ; 1953, c. 1139.) 

Editor’s Note.—The rental fees were re- and imposts whatever, and shall be con- 
duced by the 1933 amendment. sidered as all and the only taxation which 

The 1953 amendment deleted the former can be imposed by the State, counties, 
next to last sentence which read: “This municipalities or other subordinate polit- 
rental shall be in lieu of all other taxes ical bodies”. 


§ 113-182. Nature of lessee’s rights; assignment and inheritance. 
—The said lease shall be heritable and transferable, in whole or in part, provided _ 
the qualifications of the heirs and transferees are such as are described by this 
article. Nonresidents, acquiring by inheritance or process sale, or persons already 
holding the maximum area permitted by this article, shall within a period of twelve 
months from the time of acquisition dispose of said prohibited or excess of hold- 
ing to some qualified person, firm or corporation, under penalty or forfeiture. The 
lease shall be subject to mortgage, pledge, seizure for debt and the same other 
transactions as are other property rights in North Carolina. No transfer shall be 
of effect unless of court record, until entered on the books of the Commissioner of 
Commercial Fisheries, (1909, c. 871, ss. Gy9 591919. 162333) :52 6 AOS mee 1909. ) 


§ 113-183. Renewal of lease.—The term of each lease granted under the 
provisions of this article shall be for a period of twenty years from the first day 
of April preceding the date of granting of said lease. At the expiration of the 
first lease, the lessee, upon making written application on the prescribed form, 
shall be entitled to successive leases on the same terms as applied to the last ten 


431 


§ 113-184 Cu. 113. ConsERVATION AND DEVELOPMENT § 113-190 


years of the first lease, for a period not exceeding ten years each. (1909, c. 871, 
65471971919) 69333, sn6 VORoe emo.) 


§ 113-184. Forfeiture of lease for nonpayment.—The failure to pay 
the rental of bottoms leased for each year in advance on or before the first day 
of April, or within thirty days thereafter, shall ipso facto cancel said lease and 
shall forfeit to the State the said leased bottoms and all oysters thereon, and upon 
said forfeiture the Commissioner of Commercial Fisheries is hereby authorized to 
lease the said bottoms to any qualified applicant therefor: Provided, that no for- 
feiture shall be valid, however, under the provisions of this section, unless there 
shall have been mailed by the Commissioner to the last address of the lessee upon 
the books of the Commissioner a thirty days’ notice of the maturity of said rental. 


(1908, 8/1) se, 8.0 1 OT ies 5 eon Or ., S. Lodi 


§ 113-185. Contest over grant of lease; time for contest; deci- 
sion; appeal.—I{ any person, within four months of the publication of the no- 
tice of granting of any lease, make claim that a natural oyster bottom, bed or reef 
exists within the boundaries of said lease, he shall, under oath, state his claim, and 
request the Commissioner of Commercial Fisheries to cancel the said lease: Pro- 
vided, however, that each such claim and petition shall be accompanied by a de- 
posit of twenty-five dollars. No petition unaccompanied by said deposit shall be 
considered by the Commissioner. The Commissioner shall, in person, examine 
into said claim, and, if the decision should be against the claimant, the deposit of 
twenty-five dollars shall be forfeited to the State and deposited to the credit of 
the Commercial Fisheries Fund. Should, however, the claim be sustained and a 
natural bed be found within the boundary of the lease, the said natural bed shall 
be surveyed and marked with stakes or buoys, at the expense of the lessee, and 
the said natural bed be thrown open to the public fishery. If no such claim be 
presented within a period of four months, or if when so presented it fail of sub- 
stantiation, as provided, the lessee shall thereafter be secure from attack on such 
account, and his lease shall be incontestable so long as he complies with the other 
provisions of this article. In each and every such case the decision of the Commis- 
sioner shall be subject to review and appeal before a judge of the superior court, 
who shall render a decision without the aid of a jury, and his decision shall be 


final{ 19090, sca S71 seo OOS C5335. 0.) 
§§ 113-186, 113-187: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-188. Nonresidents not to be licensed or hired as oystermen. 
—No person shall be licensed to catch oysters from the public grounds of the 
State who is owner, lessee, master, captain, mate or foreman, or who owns an 
interest in or who is an agent for any boat that is used or that may be used in 
dredging oysters from the public grounds of the State, who is not a bona fide resi- 
dent of this State and who has not continuously resided therein for two years next 
preceding the date of his application for license, and no nonresident shall be em- 
ployed as a laborer on any boat licensed to dredge oysters under this subchapter 
who has an interest in or who receives any profit from the oysters caught by any 
boat permitted to dredge oysters on the public grounds of the State. Any per- 
son, firm or corporation employing any nonresident laborer forbidden by this 
section, upon conviction shall be fined not less than fifty dollars nor more than 
five hundred dollars. (1903, c. 516, s. 6; 1905, c. 525, s. 3; Rev., s. 2408; C. S., 
s, 1915.) 


§ 113-189: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-190. Monthly report of licenses to be filed.—The Commissioner 
of Commercial Fisheries, assistant commissioner or inspector who are authorized 
to issue license or to collect a license tax shall, on or before the fifteenth day of 
each month, mail to the Board a statement, showing all licenses issued during 
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the preceding month, to whom issued and for what purpose, and the amount of 
tax collected by them from all sources under the oyster laws, and shall at the same 
time remit said amount direct to the State Treasurer. They shall at the same time 
mail to each inspector asking for the same a list of all persons to whom license has 
been issued and of all boats or vessels licensed, and for what purpose. (1903, 
Cia 4s O05, Genera Rey. car4l2e CS. oc. 1918.) 


§ 113-191. Certain shellfish beds real property for taxation, etc.— 
All grounds taken up or held under authority of chapter 119 of the Public Laws 
of 1887 or previous acts for the purpose of cultivating shellfish shall be subject 
to taxation as real estate, and shall be so considered in the settlement of the es- 
tates, of deceased or insolvent persons. (1887, c. 119, s. 9; Rev., s. 2380: C. S., 
s. 1919.) 


§§ 113-192, 113-193: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-194. Oyster measure.—All oysters measured in the shell shall be 
measured in a circular tub with straight sides and straight, solid bottom, with 
holes in the bottom not more than one-half inch in diameter. The said measures 
shall have the following dimensions: A bushel tub shall measure eighteen inches 
from inside to inside across the top, sixteen inches from inside to inside chimb to 
the bottom and twenty-one inches diagonal from inside chimb to top. All meas- 
ures found in the possession of any dealer not meeting the requirements of this 
section shall be destroyed by the Commissioner of Commercial Fisheries, assistant 
commissioner or inspector. (1903, c. 510, s. 12; Rev., s. 2417; 1907, c. 969, s. 
WOs Ba mess. 1919 c442 5.2: C.-Si gs. 1922.) 

Local Modification.—New Hanover, On- 
slow, Pender: C. S. 1923. 


§ 113-195. Illegal measures prohibited.—If any person shall in buying 
or selling oysters use any measure other than that prescribed by law for the meas- 
urement of oysters, or if any dealer in oysters shall have in his possession any 
measure for measuring oysters other than that prescribed by law, he shall be guilty 
of a misdemeanor and be fined not exceeding fifty dollars or imprisoned not ex- 


ceeding thirty days. (1903, c. 516, s. 12; Rev., s. 2399; C. S., s. 1924.) 
§ 113-196: Repealed by Session Laws 1951, c 1045, s. 1. 


§ 113-197. Illegal dredging prohibited; evidence.—If any person shall 
use any scoops, scrapes or dredges for catching oysters except at the times and 
in the places in this chapter expressly authorized, or shall between the fifth day 
of April and the fifteenth day of November of any year carry On any boat or ves- 
sel any scoops, scrapes, dredges or winders, such as are usually or can be used 
for taking oysters, he shall be guilty of a misdemeanor, 

If any boat or vessel shall be seen sailing on any of the waters of this State dur- 
ing the season when the dredging of oysters is prohibited by law in the same man- 
ner in which they sail to take or catch oysters with scoops, scrapes or dredges, 
the said boat or vessel shall be pursued by any officer authorized to make arrests, 
and if said boat or vessel apprehended by said officer shall be found to have on 
board any wet oysters or the scoops, scrapes, dredges or lines, or deck wet, in- 
dicating the taking or catching of oysters at said time, and properly equipped for 
catching or taking oysters with scoops, scrapes, or dredges, such facts shall be 
prima facie evidence that said boat or vessel has been used in violation of the pro- 
visions of the law prohibiting the taking or catching of oysters with scoops, scrapes 
or dredges in prohibited territory or at a season when the taking or catching of 
oysters with scoops, scrapes or dredges is prohibited by law, as the case may be. 


(1903, c. 516, ss. 13, 14, 15, 28; Rev., ss. 2385, 2397; C. S., s. 1926.) 
§§ 113-198, 113-199: Repealed by Session Laws pal even 45,25," 1" 
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§ 113-200: Repealed by Session Laws 1959, c. 1301. 


§ 113-201. Unculled oysters seized and scattered on public grounds. 
—Whenever oysters are offered for sale or loaded upon any vessel, car or train, 
without having been properly culled according to law, the Commissioner of Com- 
mercial Fisheries, assistant commissioner, or inspector shall seize the boat, vessel, 
car or train containing the same and shall cause the said oysters to be scattered 
upon the public grounds, and the costs and expenses of said seizure and transpor- 
tation shall be a prior lien to all liens on said boat, vessel, car or train, and if not 
paid on demand the officers making the seizure shall, after advertisement for 
twenty days, sell the same and make title to the purchaser, and after paying ex- 
penses as aforesaid pay the balance, if any, into the “Commercial Fisheries Ex- 
perimental and Oyster Demonstration Fund.” For the towing of said boat, a 
charge of three dollars and fifty cents per hour shall be charged against said boat 
for towage. (1903, c. 516, s. 3; Rev., s. 2416; 1907, c. 969, ss. 9, Vg (6 Roby ep 
1931.) 

Local Modification—New Hanover, On- 
slow, Pender: C. S. 1931. 


§ 113-202: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-203. Perjury in application for oyster license.—If any person 
shall make any false statement for the purpose of procuring any license, which 
may be required by law, to catch oysters, or to engage in the oyster industry, he 
shall be guilty of perjury and punished as provided by law. (1903, c. 516, s. 17; 
Revs s.(2090)) Corson oaas) 


§ 113-204. Catching oysters without license. — If any person shall 
catch oysters from the public grounds of the State without having first obtained a 
license according to law, or shall employ any person as agent or assistant, or shall 
as the agent or assistant of any person catch oysters from the public grounds, with- 
out all of said persons having first obtained a license according to law, he shall be 
guilty of a misdemeanor, and be fined not exceeding fifty dollars or imprisoned 
not exceeding thirty days. (1903, c. 516, s. 6; Rev., s. 2386; C. S., s. 1934.) 


§ 113-205. Engaging in oyster dealing without license.—If any person 
shall engage in the business of buying, canning, packing, shipping or shucking oys- 
ters taken or caught from the public grounds, or natural oyster beds of the State, 
without having first obtained a license as required by law, he shall be guilty of a 
misdemeanor and be fined not exceeding fifty dollars or imprisoned not exceeding 


thirty days. (1903, c. 516, s. 9; Rev., s. 2395; 1915, c. 136/615 Ce S36 G 19352) 


This section was designed to render more 
effective the legislation in protection of 
the fish and oyster industries of the State. 
State v. Sermons, 169 N. C. 285, 84 S. E. 
337 (1915). 

Oysters Procured from Private Owners. 
—Prior to the repeal of § 113-192, forbid- 
ding any person to buy or sell oysters 
taken from public grounds or natural beds 


during a closed season, etc., it was held 
that such section and this section could 
not be construed together with the effect 
that a license is not required when oysters 
are shown to have been procured from 
private owners there being no necessary or 
essential connection between the _ two. 
State v. Sermons, 169 N. C. 285, 84 S. E. 
337 (1915). 


§ 113-206. Use of unlicensed boat in catching oysters.—lIf{ any per- 


son shall use any boat or vessel in catching oysters, which boat has not been li- 
censed according to law, and which is not in all respects complying with the law 
regulating the use of such vessels, he shall be guilty of a misdemeanor and shall 
be fined not more than fifty dollars nor less than ten dollars or imprisoned not 
more than thirty nor less than ten days for the first offense, but for the second or 
subsequent offense he shall be guilty of a misdemeanor and punished at the dis- 
cretion of the court. (1903, c. 516, s. 8; Rev., s. 2387; C. S., s. 1936.) 
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§ 113-207. Failure to stop and show license.—If any person using a 
boat or vessel for the purpose of catching oysters shall refuse to stop and exhibit 
his license when commanded to do so by the Commissioner of Commercial Fish- 
eries, assistant commissioner or any inspector, he shall be guilty of a misdemeanor 
and be fined not less than twenty-five dollars nor more than fifty dollars. (1903, 
GavlO, G.20;, Rev, ssaeamuns Guy S. 193/:) 


§ 113-208. Displaying false number on boat.—If any person shall dis- 
play any other number on the sail than the one specified in his license or display 
a number when the boat or vessel has not been licensed, he shall be guilty of a 
misdemeanor and shall be fined not less than twenty-five dollars. (1903; 7.516, 's; 
275 KOV., S. 23805 (oy pase 1O5m:) 


§ 113-209. Catching oysters for lime. — If any person shall take or 
catch any live oysters to be burned for lime or for any agricultural or mechanical 
purpose, he shall be guilty of a misdemeanor and be fined not exceeding fifty dol- 
lars or imprisoned not exceeding thirty days: Provided, that shells may be taken 
which do not contain more than five per cent of live oysters. (Code, s. 3389; 1885, 
c. 182; Rev., s. 2400; 1907, c. 969, ss. 12, 13; C. S., s. 1939.) 

Local Modification—New Hanover, On- 
slow, Pender: C. S. 1939. 


§ 113-210. Catching oysters Sunday or at night.—If any person shall 
catch or take any oysters from any of the public grounds or natural oyster beds 
of the State at night or on Sunday, he shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned not exceeding thirty days. (1903, 
Co JiOnS Gs hemes. 29043) C'S. 98-1940") 

Cross Reference. — As to prohibition 
against Sunday fishing, see § 113-247. 


§ 113-210.1. Weight limit for oyster dredges.—If any person shall 
catch or take any oysters from any of the public grounds or natural oyster beds 
of the State by the use of oyster dredges weighing over one hundred pounds, he 
shall be guilty of a misdemeanor and, upon conviction, shall be fined not ex- 
ceeding $50.00 or imprisoned not exceeding thirty days, (1953, c. 175, s. 1.) 


§ 113-211. Unloading at factory Sunday or at night.—If any person 
shall unload any oysters from any boat, vessel or car at any factory or house for 
shipping, shucking or canning oysters on Sunday, or after sunset or before sun- 
rise, he shall be guilty of a misdemeanor and be fined not more than fifty dollars 
or imprisoned not more than thirty days: Provided, whenever any boat or vessel 
shall have partially unloaded or discharged its cargo before sunset, the remainder 
of said load or cargo may be discharged in the presence of an inspector. (1903, . 


¢i916,s, 16; Rev.,.s; 2394 »C.. Sis, 1941.) 


§ 113-212. Oyster-laden boats in canals regulated.—No boat or vessel 
loaded with oysters shall be permitted by the inspectors of South Mills and Coin- 
jock to pass through the canals, which does not have a certificate showing that the 
cargo has been inspected and the tax paid thereon. (1903, c. 516, s. 17; Rey.,, s. 
2420; C. S., s. 1942.) 


§ 113-213. Sale or purchase of unculled oysters.—If any person shall 
sell or offer for sale, transport or offer to transport out of the State, or from one 
point in the State to another, or have in his possession any oysters which have not 
been properly culled according to law, he shall be guilty of a misdemeanor and be 
fined not exceeding fifty dollars or imprisoned not exceeding thirty days. It is 
unlawful for any person, firm or corporation to purchase oysters which have not 
been properly culled according to law, and for each violation he shall upon con- 
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viction be fined two hundred dollars or be imprisoned in the discretion of the court. 
(1903,0c) 516, S:134¢Revijn9.12392 50190 7a.G 1969,.55.. Sah denGe Stes 043.) 

Local Modification.—New Hanover, On- 
slow, Pender: C. S. 1943. 


§ 113-214. Boat captain’s purchase of unculled oysters. — he cap- 
tain of any run or buy boat who shall purchase oysters which have not been prop- 
erly culled according to law shall upon conviction be fined two hundred dollars or 
imprisoned in the discretion of the court, and the having of unculled oysters aboard 
of his boat shall be prima facie evidence of his having purchased them. When any 
person, firm or corporation shall furnish the captain of any run or buy boat with 
funds with which to purchase oysters, they shall not be held responsible for his 
acts and shall not be deemed the purchaser of such oysters. (1907, c. 969, ss. 5, 
13; C. S., s. 1944.) 

Local Modification—New Hanover, On- 
slow, Pender: C. S. 1944. 


§ 113-215: Repealed by Session Laws 1951, c. 1045, s. 1. 


113-216. Injury to private grounds; work at night.—If any person 
shall willfully commit any trespass or injury with any instrument or implement 
upon any ground upon which shellfish are being raised or cultivated, or shall re- 
move, destroy or deface any mark or monument lawfully set up for the purpose of 
marking any grounds, or shall work on any oyster ground at night, he shall be 
guilty of a misdemeanor. But nothing in the provisions of this section shall be 
construed as authorizing interference with the capture of migratory fishes or free 
navigation or the right to use on any private grounds any method or implement 
for the taking, growing or cultivation of shellfish. (1887, c. 119, s. 11; Reyv., s. 
2402; C. S., s. 1946.) 

ARTICLE 16A. 


Development of Oyster and Other Bivalve Resources. 


§ 113-216.1. Statement of purpose.—The purpose of this article is to 
authorize the Department of Conservation and Development, through the Divi- 
sion of Commercial Fisheries, to manage, restore, develop, cultivate, conserve, and 
rehabilitate the oyster, clam, scallop, and other bivalve resources in the waters of 
Fastern North Carolina by qualified, specialized personnel. (1947, c. 1000, s. 1.) 


§ 113-216.2. Powers of Board of Conservation and Development; 
oyster rehabilitation program. — (a) The Department of Conservation and 
Development shall conduct, through the Division of Commercial Fisheries, a large 
oyster rehabilitation program consisting of large-scale operations for the planting 
of shells and seed oysters on natural oyster beds and other areas found to be suit- 
able for oyster growth or reproduction, and subject to budgetary provisions, may 
procure suitable and adequate boats, barges, and the other suitable materials, and 
for collecting and transplanting seed and adult oysters, and for the proper and ade- 
quate enforcement of the statutes and regulations adopted pursuant thereto for 
the protection of marine bivalve resources. 

(b) The Board of Conservation and Development is authorized and empowered 
to adopt rules and regulations to enforce the provisions of this article and to carry 
out its true purpose and intent, and in particular, dealing with and controlling 
the following subjects: 

(1) To limit the number of bushels of marketable oysters which may be taken 
from public beds in any one day and the number, weight, and size of 
dredges not inconsistent with G. S. 113-210.1, but no one boat may 
take more than seventy-five (75) bushels in one day. 

(2) To close any or all portions of the public oyster beds when it is deter- 
mined that such action will be beneficial to the shellfish industry or for 
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the protection and propagation of oysters or because of prevailing 
marketing conditions. 

(3) To levy licenses, taxes, and fees not in excess of the following: 

a. A tax not exceeding eight cents (8¢) per bushel on oysters taken 
from public beds and a tax of eight cents (8¢) per bushel on 
seed oysters taken from public beds under such rules and regu- 
lations as adopted by the Board of Conservation and Develop- 
ment. 

b. A license of twenty-five dollars ($25.00) on each packer, shucker, 
and canner, and to require the contribution of not more than 
fifty per cent (50%) of their oyster shells accumulated annually 
for planting on public beds. 

(4) To require persons dredging oysters from public beds to obtain a license 
and to deny the issuance of licenses to nonresidents, or to boats owned 
by nonresidents, or on which a lien is held by a nonresident. 

(5) To regulate, control, or prohibit the importation of new species of mol- 
lusks such as the Pacific oyster, Ostrea gigas. 

(6) To regulate, control, or prohibit the shipment of oysters in the shell out 
of the State of North Carolina and the sale of the oysters in the shell 
for shipment out of the State. If the Board permits the sale of such 
oysters to nonresidents or for the purpose of shipment out of the 
State the purchasers shall pay a tax of fifty cents (50¢) per bushel in 
addition to any other tax or fee levied. (1947, c. 1000, s. 2; 1953, ¢. 
PS pss HOSS es 11 SG eee Pees) 


Editor’s Note. — The first 1953 amend- 
ment inserted the words “not inconsist- 
ent with G. S. 113-210.1” in subdivision (1) 
of subsection (b). And the second 1953 
amendment changed subdivision (3) of sub- 


graph a beginning with the word “taken” 
in line one. It also directed the striking 
out of a former subparagraph, which read: 
An annual license of fifteen dollars ($15.00) 
on each oyster dredge boat. 


section (b) by adding the part of subpara- 


§ 113-216.3. Appropriation for use by Division of Commercial 
Fisheries.—There is hereby appropriated out of the general fund of the State 
to the Department of Conservation and Development, for the use and benefit of 
the Division of Commercial Fisheries, the sum of one hundred thousand dollars 
($100,000.00) to serve as a revolving fund to carry out the provisions of this arti- 
cle; and any portions of said fund remaining unexpended at the end of any fiscal 
year shall be carried over into the next fiscal year until otherwise directed by the 
General Assembly of North Carolina. (1947, c. 1000, s. 3.) 


§ 113-216.4. Use of proceeds from licenses, taxes and fees. — ‘To 
make the program herein authorized self-supporting insofar as possible, all li- 
censes, taxes, and fees imposed by this article or by other statutes applicable to 
shellfish shall be deposited with the State Treasurer to be used solely to effectuate 
the purposes and requirements of this article. (1947, c. 1000, s. 4.) 

ARTICLE 17. 
Experimental Oyster Farms. 


§§ 113-217 to 113-219: Repealed by Session Laws 1951, c. 1045, s. 1. 


ArrTIcLE 18. 
Propagation of Oysters. 


§ 113-220. Board to plant natural oyster beds; material; selection 
of planting ground.—The Board of Conservation and Development is author- 
ized, empowered, and directed to make all necessary and proper arrangements 
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and to take the necessary steps to provide for the planting in the natural oyster 
beds of the public waters of North Carolina all shells, “coon oysters,” or “seed 
oysters,’ or such other material as is well adapted for the propagation of oysters. 
The said Board shall select such territory or planting ground in the public waters 
of North Carolina as is best adapted to the culture of oysters, and is most con- 
veniently located with reference to existing beds or shells, “coon oysters,” or 
“seed oysters,” or other material well adapted for the propagation of oysters. 
C1021 C52) Sk CoS. mime) :) 


§ 113-221. Location and boundaries of planting; propagating ma- 
terial; manner and time of planting; supervision of work. — The said 
Board may designate the location and boundaries of said territory for such plant- 
ing, and may further designate what oyster propagating materials shall be planted 
in said territory, the manner and time of said planting, and from what territory 
the said materials can be secured. The said Board shall carefully supervise or 
cause to be carefully supervised by its properly designated agents, the planting 
of such beds and the distribution of said oyster propagating materials in said 


territory on beds (1021, ¢. la2 ne e2- oie O50 Dla) 


§ 113-222. Purchase of material; pay for work; contracts. — The 
said Board may purchase the necessary shells, “coon oysters,” “seed oysters,” or 
other propagating materials, and may cause same to be distributed in a designated 
territory or territories, and the said Board may provide proper compensation for 
any work or labor connected with the procuring of said materials, or the plant- 
ing or distributing of said materials; or the said Board may let out by private 
contract any part of the said procuring or distributing materials, or both. (1921, 
C5132, 78.53.5°C. 5 Sal959(c)g 1955 ncn 146.) 


Editor’s Note. — The 1953 amendment the cost of planting propagating materials 
struck out the former provision limiting to ten cents a bushel. 


§ 113-223. Marking boundary of planted grounds; protection. — It 
shall be the duty of the said Board to plainly and clearly mark and define the 
limits and boundaries of any territory which may be planted with oyster propagat- 
ing materials under the provisions of this article. The said Board may prohibit 
the taking of any oysters from any such territory or area for such length of time 
as the Board may determine, and the said Board. may regulate the manner of 
such taking as the said Board may determine: Provided, that the said Board 
shall prohibit any taking oysters from any territory or area so planted for at least 
two years after such planting. (1921, c. 132, s. 5; C. S., s. 1959(e).) 


§ 113-224. Acts violative of law constituting misdemeanor. — Any 
person violating any proper regulations or prohibitions of said Board may, under 
the authority of § 113-223, or any person who shall take oysters from any terri- 
tory or area within two years after the planting of oyster propagating material 
in such territory or area under the provisions of this article, shall be guilty of a 
misdemeanor, and upon conviction shall be punished by a fine or imprisonment, 
or both, in the discretion of the court. (1921, c. 132, s.6;C. S., s. 1959(f).) 


§ 113-225. Enforcement of law.—lIt shall be the duty of the said Board 
and its assistants to enforce the provisions of this article, and the regulations 
and prohibitions of said Board may, under the authority of this article, be en- 
forced in the same manner as is provided for enforcing the fishing laws of this 
State, and the regulations of said Board adopted under the authority of said 
laws, and the said Board and its assistants shall have the same powers and du- 
ties and obligations with respect to the enforcement of this article as said Board 
and its assistants have with respect to other fishing laws of this State. (1921, 


c. 132, s. 7; C. S, s. 1959(g).) 
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§ 113-226. Planting of certain kinds of oysters prohibited.—lIt shall 
be unlawful for any person, persons, firm or corporation to plant, store, distribute 
or in any way deposit the Japanese, Portugese or Mongolian oysters in any of the 
waters of North Carolina. Any person, persons, firm or corporation violating or 
attempting to violate this section shall be guilty of a felony, and, upon convic- 
tion, shall be fined not less than one thousand dollars ($1,000.00) or imprisoned 
not less than one (1) year, or both, in the discretion of the court. (1933, c. 235.) 


ARTICLE 19. 
Terrapin. 
§§ 113-227, 113-228: Repealed by Session Laws 1951, c. 1045, s. 1. 


ARTICLE 20. 
Salt Fish and Fish Scrap. 
§ 113-229: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-230. Salt fish sold by weight; marked on package.—All salt 
fish packed for market shall be sold at their net weight, which shall be marked 
on every package; and any person packing or offering for sale salt fish, fraudu- 
lently marking the net weight on the package, shall for each offense be guilty of 
a misdemeanor and fined not more than fifty dollars or imprisoned not more than 
thirty days, or both, at the discretion of the court. (1909, c. 663, s. 2; C. S., s. 
1961.) 


§ 113-231: Repealed by Session Laws 1951, c. 1045, s. 1. 


§ 113-232. Measures for fish scrap and oil.—For the purpose of uni- 
formity in the trade of manufacturing fish scrap and oil in the State of North 
Carolina, there is hereby established a standard measure of twenty-two thousand 
cubic inches for every one thousand fish, Any person, firm, corporation or syndi- 
cate buying or selling menhaden fish for the purpose of manufacturing within 
the borders of this State, who shall measure the fish by any other standard (more 
or less) than is prescribed in this section, shall be guilty of a misdemeanor, and 
upon conviction shall be fined not more than fifty dollars or imprisoned not to 
exceed thirty days. Each day said measure is unlawfully used shall constitute a 
separate and distinct offense. (1911, c. 101; C. S., s. 1963.) 


ARTICLE 21. 
Commercial Fin Fishing; General Regulations. 


§ 113-233. Right of fishing in grantee of land under water.—When- ~ 
ever any person acquires title to lands covered by navigable water under the sub- 
chapter Entries and Grants of the chapter entitled State Lands, the owner or 
person so acquiring title has the right to establish fisheries upon said lands; and 
whenever the owner of such lands improves the same by clearing off and cutting 
therefrom logs, roots, stumps or other obstructions, so that the said land may 
be used for the purpose of drawing or hauling nets or seines thereon for the pur- 
pose of taking or catching fish, the person who makes or causes to be made the 
said improvements, his heirs and assigns, shall have prior right to the use of the 
land so improved, in drawing, hauling, drifting or setting nets or seines thereon, 
and it shall be unlawful for any person, without the consent of such owner, to 
draw or haul nets or seines upon the land so improved by the owner thereof for 
the purpose of drawing or hauling nets or seines thereon. This section shall 
apply where the owner of such lands shall erect platforms or structures of any 
kind thereon to be used in fishing with nets and seines. Every person who shail 
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willfully destroy or injure the said platforms or structures, or shall interfere with 
or molest the owner in the use of such lands as aforesaid, or in any other manner 
shall violate this section, shall be guilty of a misdemeanor. This section shall not 


relieve any person from punishment for the obstruction of navigation. (1874-5, 


c. 183, ss. 1-6; Code, s. 3384; Rev., s. 2460; C. S., s. 1964.) 


Cross Reference.—As to injuries to nets 
by boats, see § 113-249. 

Exclusive Right to Fish Not Acquired.— 
Where the owner of a beach has used the 
adjoining navigable waters to fish with a 
seine for many years but it was not con- 
tended that the owner had improved the 
land under the water by removing logs, 
roots, stumps, and other obstructions, no 


waters was acquired by user. Under Re- 
visal § 1693 (now § 146-1) an express 
grant of the land covered by navigable 
water would have been void under the 
circumstances. Bell v. Smith, 171 N. C. 
116, 87 S. E. 987 (1916). 

The right of fishing is subordinate to the 
right of navigation in a navigable river. 
Lewis v. Keeling, 46 N. C. 299 (1854). 


exclusive right to fish in the adjoining 


§§ 113-234 to 113-236: Repealed by Session Laws 1951, c, 1045, s. 1. 


§ 113-237. Permission to set up apparatus to be granted by De- 
partment of Conservation and Development and federal government; li- 
cense fee. — Application for entry for the purpose of constructing permanent 
and semi-permanent, or stationary fishing apparatus within the three-mile limit 
under the provisions of this and the preceding section shall be made to the De- 
partment of Conservation and Development. Permits for the erection of such 
fishing apparatus, nets, wires or devices, may be granted by the Department of 
Conservation and Development if such construction is deemed not to be a menace 
to public safety or navigation. No construction, or any part of a construction, 
to be erected under the authority of this section shall be made until permission 
is secured from the Department of Conservation and Development and from the 
federal government. The license fee for the erection of fishing apparatus, nets, 
wires, or other construction which is an integral part of such fishing device, 
under the authority of this and the preceding section, shall be at the rate of 
twenty-five dollars per pocket per year, and said license shall expire each year 
on December thirty-one: Provided, however, the license fee herein levied shall 
not apply where the investment for such apparatus does not exceed the sum of 
one thousand dollars. (1931, c. 118, s. 2.) 


§§ 113-238 to 113-243: Repealed by Session Laws 1957, ‘C0492 een) 


§ 113-244. Poisoning streams.—Except as provided in G. S. 113-174.12, 
if any person shall put any poisonous substance for the purpose of catching, 
killing or driving off any fish in any of the waters of a creek or river, he shall 
be guilty of a misdemeanor. (1883, c. 290; Code, s. 1094; Rewjisus4] Je Gao 
Si 1968319554 ee1053 sion) 


Editor’s Note. — The 1955 amendment 
added the exception clause at the beginning 
of the section. 

Protection of Riparian Owners.—Former 
§ 113-287, relating to setting nets in Pam- 
lico Sound, and this section were enacted, 
in part at least, for the protection of ri- 
parian owners and those similarly situated. 
Hampton y. North Carolina Pulp Co., 223 
N. C. 535, 27 S. E. (2d) 538 (1943). 

In an action by plaintiff, a riparian pro- 
prietor on a navigable river, who was the 
owner of a long established fishery upon 
the shores of his property along such 


stream wherein it was alleged that plaintiff 
had suffered damages by the interference 
of defendant in polluting the waters of the 
river with toxic chemicals and other mat- 
ter deleterious to fish life, discharged into 
said river as waste from defendant’s re- 
cently established pulp mill, causing a pub- 
lic nuisance and seriously interrupting the 
migratory passage of fish, it was held er- 
ror to sustain a demurrer to the complaint 
as not stating a cause of action. Hampton 
v. North Carolina Pulp Co., 223 N. C. 535, 
27S. E. (2d) 538 (1943). 


§ 113-245. Putting explosives in waters forbidden.—Except as pro- 
vided in G. §. 113-174.12, no person, firm or corporation shall put or place in 
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any waters within or on the boundaries of this State any electricity, explosives 
or poisonous substances whatsoever for the purpose of catching, injuring or kill- 
ing fish. Except as provided in G. S. 113-174.12, no person, firm or corporation 
shall allow substances, poisonous to fish to be turned into or allowed to run, flow, 
wash or be emptied into any waters within this Commonwealth, designated by 
the Board as fish producing waters, unless it be shown to the satisfaction of the 
Board or to the proper court that every reasonable and practicable means has 
been used to abate and prevent the pollution of waters in question by emptying 
into same any deleterious or poisonous substances: Provided this section shall 
not apply to dyestuffs or sewage discharged from cotton mills. 

In prosecutions under this section for pollution of water by substances known 
to be injurious to fish or fish food, it shall not be necessary to prove that such 
substances have actually caused the death of any particular fish. 


No person shall fish or trespass with intent to fish in or upon any waters or 
bed or banks of any water, or any land controlled or owned, or occupied by the 
Board. No person shall willfully or maliciously destroy or damage any ponds, 
property or appliance whatsoever of the Board, nor interfere, obstruct, pollute or 
diminish the natural flow of water into or through any State fish hatchery, 


Any person violating any of the provisions of this section shall, on conviction, 
be fined not less than one hundred dollars for each and every offense: Provided, 
further, that this section shall apply only to such fish producing streams desig- 
nated as such by the Board, and that no prosecution under this section shall be 
instituted except by said Board. (1927, c. 107; 1955, c. 1053, s. 4.) 

Editor’s Note. — The 1955 amendment ginning of the sentences of the first para- 
added the exception clauses at the be-_ graph. 


§ 113-246. Fish offal in navigable waters.—If any person shall throw, 
or cause to be thrown, into the channel of any of the navigable waters of the 
State, any fish offal, in any quantity that shall be likely to hinder or prevent the 
passage of fish along such channel, or if any person shall throw or cause to be 
thrown into the waters known as the Frying Pan, tributary to the Great Alligator 
River, in Tyrrell County, any fish offal in any quantities whatsoever, he shall 
be guilty of a misdemeanor. (Code, ss. 3386, 3389, 3407; Rev., s. 2444; C. S., s. 
1969.) 


§ 113-247. Sunday fishing.—If any person fish on Sunday with a seine, 
drag-net or other kind of net, he shall be guilty of a misdemeanor, and fined not 
more than fifty dollars; provided, however, that the provisions of this section shall 
apply only to inland waters under the jurisdiction of the Wildlife Resources Com- 
mission, and shall not apply to any waters classified as commercial fishing waters 
or to the canals draining Lake Phelps in Washington and Tyrrell counties and 
the waters of Tar River in Pitt County, and to the waters of Tar River in Edge- 
combe County, as provided for by regulations of the Wildlife Resources Commis- 
sion permitting the use of nets for taking non-game fish; provided, further, that 
this section shall not apply to the taking of rockfish and any other non-game 
fish with skim and dip nets used in accordance with regulations of the Wildlife 
Resources Commission on that portion of the Roanoke River between the high- 
way bridge on U. S. Highway No. 301 at Weldon and the highway bridge on 
U. S$. Highway No. 258 north of Scotland Neck. The provisions of this section 
shall not apply to Craven, Gaston, and Mecklenburg counties, nor to portions of 
streams adjoining said counties. (1883, c. 338; Code, s. 1116; Rev., s. 3841; 
C8 jeamlO70 5 1033):6) 438910515) 61045 o501 591955, 0706541959/6:1274) gs. 1, 


2er eet) 

Cross Reference.—As to provisions con- added the first proviso to the first sentence. 
cerning catching and unloading oysters on The 1955 amendment added the part of 
Sunday or at night, see §§ 113-210, 113-211. the first proviso beginning with “or to the 

Editor’s Note. — The 1951 amendment canals” in line six. 
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§ 113-248 


The first 1959 amendment changed the 
punishment provision, which formerly read 
“fined not less than two hundred nor more 
than five hundred dollars or imprisoned 
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§ 113-252 


not more than twelve months.” It also 
added the second sentence. The second 
1959 amendment added the second proviso 
to the first sentence. 


§ 113-248. Robbing nets.—If{ any person shall, without authority of the 
owner, take any fish from any nets of any kind, he shall be guilty of a misde- 


meanor. (1883, c. 137, s. 5; Code, s. 3418; Rev., s. 2478; C. S., s. 1971.) 


§ 113-249. Vessel injurying nets.—I{ any master or other person having 


the management or control of a vessel or boat of any kind, in the navigable waters 
of the State, shall willfully, wantonly, and unnecessarily do injury to any seine 
cr net which may be lawfully hauled, set or fixed in said waters for the purpose 
of taking fish, he shall forfeit and pay to the owner of such seine or net, or other 
person injured by such act, one hundred dollars, and shall be guilty of a misde- 


meanor. (Code, ss. 3385, 3389; Rev., s. 2465; C. S., s. 1972.) 


The right of navigation is paramount but 
not exclusive. If nets are across the chan- 
nel of a river, or are in any other way a 
bar to navigation, they may be run over 
with impunity by any vessels that may 
find it reasonably necessary to do so. 
Lewis v. Keeling, 46 N. C. 299, 62 Am. 


600, 38 S. E. 900 (1901). But there must 
be some such necessity. There must be 
no wantonness or malice, no unnecessary 
damage, but a bona fide exercise of the 
paramount right of navigation. Hopkins 
v. Norfolk, etc., R. Co., 131 N. C. 463, 42 
S. E. 902 (1902). 


Dec. 188 (1854); State v. Baum, 128 N. C. 


§ 113-250. Injury to fishing structures.—I{ any person shall willfully 
destroy or injure any platform or structure on any land covered by navigable 
waters, which land has been duly entered and granted and over which the owner 
has, according to law, acquired a prior right of fishery, or shall interfere with or 
molest the owner in the use thereof or of said prior right of fishery, he shall be 
guilty of a misdemeanor. If any person shall willfully destroy or injure any plat- 
form or structure erected in any navigable waters by the owner of the adjoining 
land for the purpose of drawing or hauling nets or seines thereon, or shall in- 
terfere with or molest the owner in the use of any such lands, he shall be guilty 
of a misdemeanor. (1874-5, c. 183, ss. 2-4; Code, s. 2753; Rev., ss. 3414, 3415; 
Ons Heil 973.) 


§ 113-251. Obstructing passage of fish in streams. — If any person 
shall set a net of any description across the main channel of any river or creek, or 
shall erect, so as to extend more than three-fourths of the distance across any such 
river or creek, any stand, dam, weir, hedge or other obstruction to the passage of 
fish, or shall erect any stand, dam, weir, or hedge, in any part of any river or 
creek that may be left open for the passage of fish, or who, having erected any 
dam where the same was allowed, shall not make and keep open such slope or 
fishway as may be required by law to be kept open for the free passage of fish, 
he shall be guilty of a misdemeanor: Provided, however, that the provisions of 
this section shall apply only to inland waters under the jurisdiction of the Wild- 
life Resources Commission, and shall not apply to any waters classified as com- 
mercial fishing waters. (Code, ss. 3387, 3388, 3389; Rev., s. 2457; 1909, c. 
466, s..1;'C. S.,'s. 1974; 1951, c. 1045,/s. 1.) 

Editor’s Note. — The 1951 amendment 
added the proviso. 


§ 113-252. Dams for mills and factories regulated; sluiceways. — 
No person shall place or allow to remain any dam for mill or factory purposes in 
the Chowan River between Holliday’s Island and the Virginia line; in the 
Meherrin River between its mouth and the Virginia line; in the Roanoke River 
from the mouth of the Cashie River to the Virginia line; in the Dan River from 
the crossing of the State line to a point nearest Danbury; in the Neuse River 
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from New Bern to Neuse station in Wake County; in Contentnea Creek from its 
junction with the Neuse to the junction of ‘Turkey and Moccasin creeks; in the 
Cape Fear River from Wilmington to the junction of Haw and Deep rivers and 
thence in Haw River to the line of Chatham and Alamance counties, and also 
in Deep River to the Randolph and Chatham line; in Rocky River from its mouth 
to the crossing of the Pittsboro and Ashboro road; in the New Hope River from 
its mouth to the Orange County line; in Northeast Cape Fear River from Wil- 
mington to South Washington; in Black River from its mouth to the junction of 
the Coharie; in the South River from its junction with the Black River to the 
crossing of the Fayetteville and Warsaw public road; in Lumber River from the 
State line to the northern boundary of Robeson County; in the Yadkin River 
from the State line to Patterson’s factory; in Elk Creek, a tributary of the Yad- 
kin River, from its mouth to Daniel Wheeler’s in Watauga County; in Stony 
Fork Creek, a tributary of the Yadkin River, from its mouth to John Jones’s old 
store; in Ararat River from its mouth to the bridge at Mount Airy; in North 
Fork of Catawba from its mouth to Turkey Cove; in Broad River from the State 
line to Reedy Patch Creek; in Green River from its mouth to its junction with 
North Pacolet; in the Tennessee River from the State line to its junction with the 
Nantahala; in Pigeon River from the State line to the Forks of Pigeon; in the 
French Broad River from the State line to Brevard and in the Swannanoa River ; 
in Toe River from the State line to the confluence of the North and South Forks 
of Toe; in New River from the State line to the point of divergence from the 
western boundary line of Alleghany County; in Little River in Johnston County 
from its junction with Neuse River in Wayne County to the Wake County line; 
in Cane River from the mouth of same to mouth of Bolling Creek in Yancey 
County, also Old Fields of Toe on North Toe River in Mitchell County; Johns 
River from its mouth to the forks of said river near Carrell Moore’s in Caidwell 
County; Catawba River from the South Carolina line to the town of Old Fort 
in McDowell County, unless the owner thereof shall construct thereon at his own 
expense a sluiceway for the free passage of fish, of a width not less than three 
feet nor more than ten feet: Provided, such sluiceway shall be constructed ac- 
cording to plans and specifications to be furnished by the Board of Agriculture, 
and shall not injure the water power of such owner: Provided further, in order 
te ascertain whether sluiceways will or will not injure the water power aforesaid, 
the owner of such dam may select two disinterested persons and the Board of 
Agriculture two others, who may select the fifth person to aid in the arbitration 
and settlement of such complaint: Provided further, this section shall not apply 
to Pigeon River in Haywood County: Provided also, it shall be lawful for any 
person to remove any obstruction in the main channel of the Cape Fear River 
to the width of one hundred feet, for the free passage of fish in the county of 
Harnett. This proviso, however, shall not apply to any dam or obstruction placed 
or kept upon said river by the Cape Fear iron and steel company. (1880, c. 343. 
1881, cc. 21, 32, 250, 320; Code, s. 3410; 1901, c. 208; 1905, c. 278; Rev., s. 
CAGES Pole 1 93,0017 587 Cli Suis nl 975e) 

Cited, in regard to obstructions in tish Carolina Timber, etc., Co., 111 N. C. 
French Board River, in Gwaltney v. Scot- 550, 16 S. E. 692 (1892). 


§ 113-253. Sluiceways and fish passages; regulation and enforce- 
ment.—The sluiceways referred to in the preceding section shall be so constructed 
and placed upon such dams by the owner thereof within sixty days after notice 
has been given by the Board of Agriculture, under a penalty of one hundred 
dollars per day for each day thereafter that such dam shall remain without such 
sluiceway, and shall be kept open by him during the months of February, March, 
April, May, June, October and November, and at all other times when there is 
sufficient water to supply both the water power and the sluiceway, a fine of 
fifty dollars per day for each day said sluiceway shall be allowed to remain closed, 
and any person who shall fish with net, trap, hook and line, or who shall take in 
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any way whatsoever any fish within two hundred feet of said sluiceway, shall 
be subject to a fine of one dollar for each fish so taken, or a fine of fifty dollars 
for each offense, or imprisonment for thirty days. 

No other obstruction to the passage of fish shall exist or be built between the 
designated points in the streams mentioned in this and the preceding section 
unless an opening of not less than twenty-five feet, and not more than seventy- 
five feet, embracing the main channel of said streams, shall be made by the owner 
of such obstructions within twenty days after notice from the Board of Agricul- 
ture to make such opening under penalty of fifty dollars per day for each day 
such obstruction shall remain unopened. Said notice shall be served by the 
sheriff of the county, and his return shall be prima facie evidence of notice in any 
suit for such penalty. (1880, c. 34, ss. 2, 3; Code, ss. 3411, 3412; Rev., ss. 
2463, 2464; C. S., s. 1976.) 

ARTICLE 22, 


Co-operation with United States Bureau of Fisheries. 


§ 113-254. Fish cultural operations by United States.—The United 
States Fish and Wild Life Service is hereby granted the right to conduct fish 
cultural operations and scientific investigations in the several waters of North 
Carolina and to erect such fish hatcheries and fish propagating plants as are duly 
authorized by the Congress of the United States at such times as may be con- 
sidered necessary and proper by said Commissioner and his agents, any laws of 
the State to the contrary notwithstanding. (1931, c. 268.) 


ARTICLE 23, 
Propagation of Fish. 


§ 113-255. License for propagation; by whom issued.—The Depart- 
ment of Conservation and Development is authorized to issue an artificial propa- 
gation license for the propagation of all species of trout and all species of bass, 
upon written application therefor signed by the applicant and upon the payment 
to said Department the sum of five dollars; for all other species of fish, the sum 
of fifty cents: Provided, that any commercial fisherman who has paid the re- 
quired license or licenses upon his fishing nets, devices or gear shall not be re- 
quired to pay an additional license to deal in live fish for propagation purposes. 
ees 7 hig BSc a bees RE ll esica ale) speed ay) 

Editor’s Note. — The 1933 amendment 
added the proviso. 


§ 113-256. Applications; when licenses expire.—Applications shall be 
made on blanks prepared by the Department of Conservation and Development 
and shall show the size, character and purpose of the propagation plant and such 
other matters as the Department may require. All licenses issued under this article 
shall expire on the first day of January next following the date of issue. (1929, 
erge bron ts rea 


§ 113-257. Erection of dams, ponds, etc.—No dams, ponds, or other 
devices which will prevent the free migration of fish shall be erected or placed by 
a person licensed under this article, in any stream, flowing over his property. No 
person shall use the ponds so licensed for any purpose other than for commercial 
fish purposes. Provided that bodies of water arising within and lying wholly up- 
on the lands of a single owner or a single group of joint owners or tenants in com- 
mon, and from which fish cannot escape, and into which fish of legal size cannot 
enter from public waters at any time, shall be known and designated as private 
ponds. The Wildlife Resources Commission is hereby authorized to issue permits 
to such owners of such private ponds to take from such private ponds game fish 
and sell the same for propagation purposes only. Nothing in this section shall be 
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construed to authorize the sale of such game fish for any purpose other than propa- 
gation purposes: Provided that the North Carolina Wildlife Resources Com- 
mission is hereby authorized by appropriate rules and regulations to license the 
operation of commercial trout fishing ponds and to revoke such licenses for 
cause. “(Commercial trout fishing pond” is defined as an artificial impoundment 
of three acres or less lying on private land and not on a natural stream, but 
which may be supplied from such stream by the diversion and storage of water 
through screened and regulated supply lines, which pond shall be stocked ex- 
clusively with hatchery-reared mountain trout obtained from a privately-owned 
hatchery for the purpose of commercial angling. For each calendar year or part 
thereof which any licensee operates, said licensee shall pay to the Wildlife Re- 
sources Commission an annual license fee of twenty-five dollars ($25.00) for 
each pond, and such annual license shall be issued only upon the payment of 
said twenty-five dollars ($25.00). (1929, c. 198, s. 3; 1953, c. 794; 1959, c. 988.) 
Editor’s Note. — The 1953 amendment The 1959 amendment added the second 
added the first proviso and the two fol- proviso and the last two sentences. 
lowing sentences. 


§ 113-258. What license authorizes. — The license issued under this 
article authorizes the licensee to carry on the business of propagation and sale 
of the species of fish authorized by the license, or the eggs thereof, during the 
year for which the license is issued. The license authorizes the licensee to catch 
and kill the fish authorized by the license from the licensed ponds in any manner 
whatsoever except with explosives or poisonous substances. The license further 
authorizes the licensee to sell or dispose of in any manner whatsoever the fish 
authorized by the license, or the eggs thereof, at any time of the year, and it au- 
thorizes express and railroad companies to receive and transport same. (1929, 


c. 198, s. 4.) 


§ 113-259. Catching fish from streams.—The license issued under this 
article does not authorize the catching of fish out of any streams flowing over 
the property of the licensee. (1929, c. 198, s. 5.) 


§ 113-260. Certificate or invoice of sale.—A person selling fish under 
the license provided by this article shall furnish the purchaser with a certificate 
or invoice of the sale, bearing the date of sale, the number of the license under 
which sold, the number of fish, and number of pounds sold. The certificate or 
invoice must be shown by the holder on demand of any fish or game protector 
or any other person authorized to enforce the fishing laws. The certificate or 
invoice shall authorize the sale of the fish so purchased for a period of six days 
after its date of issue. (1929, c. 198, s. 6.) 


§ 113-261. Annual reports of transactions.—A person holding an arti- 
ficial propagation license under this article shall annually on the first day of 
January file with the Department of Conservation and Development a written 
statement duly sworn to, showing the number, value, and number of pounds of 
fish or the eggs thereof sold or disposed of during the year. The books and 
property of the person licensed under this article shall be open to the Depart- 
ment or its agents for inspection at all reasonable times. (1929, c. 198, s. 7.) 


§ 113-262. From what waters stock taken.—No person licensed under 
this article shall in any manner stock or maintain his establishments with any 
species of fish or eggs thereof taken from any waters within this State not 
owned, occupied or controlled by them. ‘This section does not prohibit the ex- 
change of fish eggs or the fry of any species of fish with the Department of 
Conservation and Development. (1929, c. 198, s. 8.) 


§ 113-263. Killing domestic and predatory birds and animals. — A 
license issued under this article authorizes the licensee or his agent to kill, 
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after five days’ notice to their owner if known, any domestic bird or fowl tres- 
passing on the waters or lands controlled, used, or occupied entirely for the 
artificial propagation of fish. Such license also authorizes the licensee or his 
agent to kill any wild birds or wild animals destructive to fish life whenever found 
on such waters or lands. (1929, c. 198, s. 9.) 


§ 113-264. Necessity for license; trespassing upon licensees’ prop- 
erty.—No person shall artificially propagate any species of fish without first pro- 
curing the license provided by this article. No person receiving a license, as 
provided by this article, shall operate a propagating plant different from that 
designated in the license. No person operating a propagating plant for which 
a license has been issued for the operation of such a plant shall catch fish out 
of any stream flowing over the property of the licensee. No person shall fish 
or trespass with intent to fish in or upon any waters, or ponds or banks of any 
waters, or any banks owned, controlled or occupied by persons licensed by this 
article. No person shall willfully or maliciously destroy or damage any ponds, 
property, or appliances whatever of a propagating plant licensed under this article. 
No person shall interfere or obstruct, pollute or diminish the natural flow of 
water into or through a propagation plant licensed under this article. (1929, c. 
1934S Ls) 


§ 113-265. Punishment for violation.—Any person violating any provi- 
sions of this article shall on conviction be sentenced to pay a fine of not less 
than one hundred dollars or imprisoned in the discretion of the court. (1929, c. 
LS Seo) 

ARTICLE 24. 


Shellfish; Local Laws. 
§§ 113-266 to 113-269: Repealed by Session Laws 1951, ¢. 1045, s. 1. 


§ 113-269.1. Brunswick: Oyster and clam beds. — The director of the 
Department of Conservation and Development is hereby directed to make a 
survey of the waters and sounds of Brunswick County, and to select and lay out 
oyster and clam beds in waters found suitable for that purpose, and to plant 
therein shells or seed oysters and clams, and shall plainly and clearly mark and 
define the limits and boundaries of each such oyster or clam bed so planted. 

Any such oyster or clam beds so selected and planted under the provisions of 
this section shall be closed to the taking of oysters and clams for a period of 
three (3) years from the date of planting, and any person taking oysters or 
clams from such beds within a period of three (3) years from the date of 
planting shall be guilty of a misdemeanor, and upon conviction shall be punished 
by a fine or imprisonment or both, in the discretion of the court. GL9D Tc .00na. 


§§ 113-270 to 113-275: Repealed by Session Laws 1951; °c) 104.5)-s= 1, 


ARTICLE 25. 
Commercial Fin Fishing; Local Regulations. 


§§ 113-276 to 113-350: Repealed by Session Laws 1951, c. 1045, s. 1. 
Editor’s Note. — Many of the above re- 113-323, 113-326, 113-331, 113-332, 113-345, 
pealed sections, namely, §§ 113-291 through and 113-346, were formerly repealed by 
113-295, 113-297, 113-299, 113-303, 113-304, Session Laws 1945,0c. 1013: 


§ 113-351. Dare: Dutch and pound nets prohibited.—It is unlawful 
for any person, firm or corporation to set any dutch or pound net within the space 
or area of water bounded and described as follows: Beginning at Hollowell’s 
Wharf, at Nag’s Head, and running thence a due west course to the channel 
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in Roanoke Sound; thence northwest to the Currituck County line; thence with 
said Currituck County line to the shore. 


Any person violating this section shall be guilty of a misdemeanor and upon 
conviction shall be fined fifty dollars or imprisoned thirty days in the discretion 
of thecourt. (1913 seal 13> C.-S.}'s.'2052:) 


§§ 113-352 to 113-377: Repealed by Session Laws 1951, c. 1045, s. 1. 


Editor’s Note. — Many of the above re- and 113-376, were formerly repealed by 
pealed sections, namely, §§ 113-352 through Session Laws 1945, c. 1013. 
113-354, 113-361, 113-372 through 113-374 


ARTICLE 26. 
Marine Fisheries Compact and Commission. 


§ 113-377.1. Atlantic States Marine Fisheries Compact and Com- 
mission.—The Governor of this State is hereby authorized and directed to exe- 
cute a compact on behalf of the State of North Carolina with any one or more of 
the States of Maine, New Hampshire, Massachusetts, Connecticut, Rhode Island, 
New York, New Jersey, Delaware, Maryland, Virginia, South Carolina, Georgia, 
and Florida and with such other states as may enter into the Compact, legally 
joining therein in the form substantially as follows: 


ATLANTIC STATES MARINE FISHERIES COMPACT 


The contracting states solemnly agree: 


Article I 


The purpose of this Compact is to promote the better utilization of the 
fisheries, marine, shell and anadromous, of the Atlantic seaboard by the develop- 
ment of a joint program for the promotion and protection of such fisheries, and 
by the prevention of the physical waste of the fisheries from any cause. It is not 
the purpose of this Compact to authorize the states joining herein to limit the 
production of fish or fish products for the purpose of establishing or fixing the 
price thereof, or creating and perpetuating monopoly. 


Article II 


This agreement shall become operative immediately as to those states executing 
it whenever any two or more of the States of Maine, New Hampshire, Massa- 
chusetts, Rhode Island, Connecticut, New York, New Jersey, Delaware, Mary- 
land, Virginia, South Carolina, North Carolina, Georgia and Florida have exe- 
cuted it in the form that is in accordance with the laws of the executing state 
and the congress has given its consent. Any state contiguous with any of the 
aforementioned states and riparian upon waters frequented by anadromous fish, 
flowing into waters under the jurisdiction of any of the aforementioned states, 
may become a party hereto as hereinafter provided. 


Article III 


Fach state joining herein shall appoint three representatives to a commission 
hereby constituted and designated as the Atlantic States Marine Fisheries Com- 
mission. The Board of the North Carolina Department of Conservation and 
Development shall designate either the director of the Department, the chairman 
of the committee on commercial fisheries, or the Commissioner of Commercial 
Fisheries as one member of the Commission, and the Commission on Interstate 
Co-operation of the State shall designate a member of the North Carolina legis- 
lature as one of the members of said Commission, and the third member of said 
Commission, who shall be a citizen of the State having a knowledge of and in- 
terest in marine fisheries, shall be appointed by the Governor. This Commis- 
sion shall be a body corporate, with the powers and duties set forth herein. 
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Article [V 


The duty of the said Commission shall be to make inquiry and ascertain from 
time to time such methods, practices, circumstances and conditions as may be 
disclosed for bringing about the conservation and the prevention of the depletion 
and physical waste of the fisheries, marine, shell and anadromous, of the Atlantic 
seaboard. The Commission shall have power to recommend the co-ordination of 
the exercise of the police powers of the several states within their respective juris- 
dictions to promote the preservation of those fisheries and their protection against 
overfishing, waste, depletion or any abuse whatsoever and to assure a continuing 
yield from the fisheries resources of the aforementioned states. 

To that end the Commission shall draft and, after consultation with the advisory 
committee hereinafter authorized, recommend to the governors and legislatures 
of the various signatory states legislation dealing with the conservation of the 
marine, shell and anadromous fisheries of the Atlantic seaboard. The Commis- 
sion shall more than one month prior to any regular meeting of the legislature in 
any signatory state, present to the governor of the state its recommendations re- 
lating to enactments to be made by the legislature of that state in furthering the 
intents and purposes of this Compact. 

The Commission shall consult with and advise the pertinent administrative 
agencies in the states party hereto with regard to problems connected with the 
fisheries and recommend the adoption of such regulations as it deems advisable. 

The Commission shall have power to recommend to the states party hereto the 
stocking of the waters of such states with fish and fish eggs, or joint stocking by 
some or all of the states party hereto, and when two or more of the states shall 
jointly stock waters the Commission shall act as the co-ordinating agency for 


such stocking. 
Article V 

The Commission shall elect from its number a chairman and a vice chairman 
and shall appoint and at its pleasure remove or discharge such officers and em- 
ployees as may be required to carry the provisions of this Compact into effect, 
and shall fix and determine their duties, qualifications and compensation. Said 
Commission shall adopt rules and regulations for the conduct of its business. It 
may establish and maintain one or more offices for the transaction of its business 
and may meet at any time or place but must meet at least once a year. 


Article VI. 


No action shall be taken by the Commission in regard to its general affairs ex- 
cept by the affirmative vote of a majority of the whole number of compacting 
states present at any meeting. No recommendation shall be made by the Commis- 
sion in regard to any species of fish except by the affirmative vote of a majority 
of the compacting states which have an interest in such species. The Commission 
shall define what shall be an interest. 


Article VII 


The Fish and Wildlife Service of the Department of the interior of the Gov- 
ernment of the United States shall act as the primary research agency of the 
Atlantic States Marine Fisheries Commission, co-operating with the research 
agencies in each state for that purpose. Representatives of the said Fish and 
Wildlife Service shall attend the meetings of the Commission. 

An advisory committee to be representative of the commercial fishermen and 
the salt water anglers and such other interests of each state as the Commission 
deems advisable shall be established by the Commission as soon as practicable for 
the purpose of advising the Commission upon such recommendations as it may 
desire to make. 

Article VIII 


When any state other than those named specifically in Article II of this Com- 
pact shall become a party thereto for the purpose of conserving its anadromous 
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fish in accordance with the provisions of Article II the participation of such 
state in the action of the Commission shall be limited to such species of anad- 
romous fish. 
Article IX 
Nothing in this Compact shall be construed to limit the powers of any signatory 
state or to repeal or prevent the enactment of any legislation or the enforcement 
of any requirement by any signatory state imposing additional conditions and 


restrictions to conserve its fisheries. 
Article X 


Continued absence of representation or of any representative on the Commission 
from any state party hereto shall be brought to the attention of the governor 


thereof. 
Article XI 


The states party hereto agree to make annual appropriations to the support of 
the Commission in proportion to the primary market value of the products of 
their fisheries, exclusive of cod and haddock, as recorded in the most recently 
published reports of the Fish and Wildlife Service of the United States Depart- 
ment of the Interior, provided no state shall contribute less than two hundred 
dollars ($200.00) per annum and the annual contribution of each state above the 
minimum shall be figured to the nearest one hundred dollars ($100.00). 

The compacting states agree to appropriate initially the annual amounts 
scheduled below, which amounts are calculated in the manner set forth herein, 
on the basis of the catch record of 1938. Subsequent budgets shall be recommended 
by a majority of the Commission and the cost thereof allocated equitably among 
the states in accordance with their respective interests and submitted to the com- 
pacting states. 

Schedule of Initial Annual State Contributions 
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Article XII 


This Compact shall continue in force and remain binding upon each compacting 
state until renounced by it. Renunciation of this Compact must be preceded by 
sending six months’ notice in writing of intention to withdraw from the Compact 
to the other states party hereto. (1949, c. 1086, s. 1.) 


§ 113-377.2. Amendment to Compact to establish joint regulation 
of specific fisheries.—The Governor is authorized to execute on behalf of the 
State of North Carolina an amendment to the Compact set out in § 113-377.1 
with any one or more of the States of Maine, New Hampshire, Massachusetts, 
Rhode Island, Connecticut, New York, New Jersey, Pennsylvania, Delaware, 
Maryland, Virginia, South Carolina, Georgia, and Florida or such other states 
as may become party to that Compact for the purpose of permitting the states 
that ratify this amendment to establish joint regulation of specific fisheries common 
to those states through the Atlantic States Marine Fisheries Commission and 
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their representatives on that body. Notice of intention to withdraw from this 
amendment shall be executed and transmitted by the Governor and shall be in 
accordance with Article XII of the Atlantic States Marine Fisheries Compact 
and shall be effective as to this State with those states which similarly ratify 
this amendment. This amendment shall take effect as to this State with respect to 
such other of the aforesaid states as take similar action. 


AMENDMENT No. 1 oF THE ATLANTIC STATES MARINE FISHERIES COMPACT 


The states consenting to this amendment agree that any two or more of them 
may designate the Atlantic States Marine Fisheries Commission as a joint regula- 
tory agency with such powers as they may jointly confer from time to time for 
the regulation of the fishing operations of the citizens and vessels of such desig- 
nating states with respect to specific fisheries in which such states have a common 
interest. The representatives of such states on the Atlantic States Marine Fish- 
eries Commission shall constitute a separate section of such Commission for the 
exercise of the additional powers so granted, provided that the states so acting 
shall appropriate additional funds for this purpose. The creation of such section 
as a joint regulatory agency shall not deprive the states participating therein of 
any of their privileges or powers or responsibilities in the Atlantic States Marine 
Fisheries Commission under the general Compact. (1949, c. 1086, s. 2.) 


§ 113-377.3. North Carolina members of Commission.—In pursuance 
of Article III of said Compact there shall be three members (hereinafter called 
commissioners) of the Atlantic States Marine Fisheries Commission (hereinafter 
called commission) from the State of North Carolina. The first commissioner 
from the State of North Carolina shall be either the director of the Department 
of Conservation and Development, the chairman of the committee on commercial 
fisheries, or the Commissioner of Commercial Fisheries of the State of North 
Carolina ex officio, and the term of any such ex officio commissioner shall termi- 
nate at the time he ceases to hold said office and his successor as commissioner 
shall be his successor as either the Director of the Department of Conservation 
and Development, the chairman of the committee on commercial fisheries, or 
the Commissioner of Commercial Fisheries, as the case may be. The second 
commissioner from the State of North Carolina shall be a legislator and member 
of the Commission on Interstate Co-operation of the State of North Carolina, 
ex officio, designated by said Commission on Interstate Co-operation, and the term 
of any such ex officio commissioner shall terminate at the time he ceases to hold 
said legislative office or said office as Commissioner on Interstate Co-operation, 
and his successor as commissioner shall be named in like manner. The Governor 
(by and with the advice and consent of the Senate) shall appoint a citizen as a 
third commissioner who shall have a knowledge of and interest in the marine 
fisheries problem. The term of said Commissioner shall be three years and he 
shall hold office until his successor shall be appointed and qualified. Vacancies 
occurring in the office of such Commissioner from any reason or cause shall be 
filled by appointment by the Governor (by and with the advice and consent of 
the Senate) for the unexpired term. The Director of the Department of Con- 
servation and Development, the chairman of the committee on commercial fish- 
eries, or the Commissioner of Commercial Fisheries appointed pursuant to Article 
III as ex officio commissioner may delegate, from time to time, to any deputy or 
other subordinate in his department or office, the power to be present and partici- 
pate, including voting, as his representative or substitute at any meeting of or 
hearing by or other proceeding of the Commission. The terms of each of the initial 
three members shall begin at the date of the appointment of the appointive com- 
missioner, provided the said Compact shall then have gone into effect in accord- 
ance with Article II of the Compact; otherwise they shall begin upon the date 
upon which said Compact shall become effective in accordance with said Article IT. 
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Any commissioner may be removed from office by the Governor upon charges 
and after a hearing. (1949, c. 1086, s. 3.) 


§ 113-377.4. Powers of Commission and commissioners.—There is 
hereby granted to the Commission and the commissioners thereof all the powers 
provided for in the said Compact and all the powers necessary or incidental to the 
carrying out of said Compact in every particular. All officerg, of the State of 
North Carolina are hereby authorized and directed to do all things falling within 
their respective provinces and jurisdiction necessary or incidental to the carrying 
out of said Compact in every particular; it being hereby declared to be the policy 
of the State of North Carolina to perform and carry out the said Compact and to 
accomplish the purposes thereof. All officers, bureaus, departments and persons 
of and in the State government or administration of the State of North Carolina 
are hereby authorized and directed at convenient times and upon request of the 
said Commission to furnish the said Commission with information and data 
possessed by them or any of them and to aid said Commission by loan of per- 
sonnel or other means lying within their legal rights respectively. (1949, c¢. 


1086, s. 4.) 


§ 113-377.5. Powers herein granted to Commission are supple- 
mental.—Any powers herein granted to the Commission shall be regarded as in 
aid of and supplemental to and in no case a limitation upon any of the powers. 
vested in said Commission by other laws of the State of North Carolina or by 
the laws of the states of Maine, New Hampshire, Massachussets, Connecticut, 
Rhode Island, New York, New Jersey, Delaware, Maryland, Virginia, South 
Carolina, Georgia and Florida or by the Congress or the terms of said Com- 
pact. (1949, c. 1086, s. 5.) 


§ 113-377.6. Report of Commission to Governor and legislature ; 
recommendations for legislative action; examination of accounts and 
books by Auditor.—The Commission shall keep accurate accounts of all re- 
ceipts and disbursements and shall report to the Governor and the legislature of 
the State of North Carolina on or before the tenth day of December in each 
year, setting forth in detail the transactions conducted by it during the twelve 
months preceding December Ist of that year and shall make recommendations for 
any legislative action deemed by it advisable, including amendments to the stat- 
utes of the State of North Carolina which may be necessary to carry out the in- 
tent and purposes of the Compact between the signatory states. 


The Auditor of the State of North Carolina is hereby authorized and em- 
powered from time to time to examine the accounts and books of the Commission, 
including its receipts, disbursements and such other items referring to its financial 
standing as such Auditor may deem proper and to report the results of such | 
examination to the Governor of such State. (1949, 'c. 1086, s. 6: 1955. scat 
ISD) | 


Editor’s Note. — The 1955 amendment 


substituted “Auditor” for “Comptroller” 
in the second paragraph. 


§ 113-377.7. Commission subject to provisions of Executive 
Budget Act.—The Atlantic States Marine Fisheries Commission of the State of 
North Carolina shall be subject to all the terms and provisions of the Executive 
Budget Act, article 1 of chapter 143 of the General Statutes of North Carolina. 
Crt, c 1080, 8. 7: 1955: 236%8. 1) 


Editor’s Note. — The 1955 amendment 
rewrote this section. 
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SUBCHAPTER IVA. REPEALS. 
ARTICLE 260A. 


Repeal of Acts. 


§ 113-377.8. Repeal of certain public, public-local, special and 
private acts.—The following public, public-local, special and private acts are 
hereby repealed: Chapter 36 of the Public Laws of 1901; chapter 113 of the Public 
Laws of 1901; chapter 260 of the Public Laws of 1901; chapter 308 of the Public 
Laws of 1901; chapter 326 of the Public Laws of 1901; chapter 370 of the Public 
Laws of 1901; chapter 431 of the Public Laws of 1901; chapter 435 of the Public 
Laws of 1901; chapter 475 of the Public Laws of 1901; chapter 589 of the Public 
Laws of 1901; chapter 673 of the Public Laws of 1901; chapter 702 of the Public 
Laws of 1901; chapter 771 of the Public Laws of 1901; chapter 131 of the Public 
Laws of 1903; chapter 414 of the Public Laws of 1903; chapter 520 of the Public 
Laws of 1903; chapter 631 of the Public Laws of 1903; chapter 650 of the Public 
Laws of 1903; chapter 658 of the Public Laws of 1903; chapter 668 of the Public 
Laws of 1903; chapter 732 of the Public Laws of 1903; chapter 752 of the Public 
Laws of 1903; chapter 86 of the Public Laws of 1905; chapter 265 of the Public 
Laws of 1905; chapter 283 of the Public Laws of 1905; chapter 351 of the Public 
Laws of 1905; chapter 363 of the Public Laws of 1905; chapter 500 of the Public 
Laws of 1905; chapter 560 of the Public Laws of 1905; chapter 386 of the Public 
Laws of 1907; chapter 572 of the Public Laws of 1907; chapter 690 of the Public 
Laws of 1907; chapter 811 of the Public Laws of 1907; chapter 977 of the Public 
Laws of 1907; chapter 426 of the Public Laws of 1909; chapter 466 of the Public 
Laws of 1909; chapter 585 of the Public Laws of 1909; chapter 755 of the Public 
Laws of 1909; chapter 871 of the Public Laws of 1909; chapter 525 of the Public- 
Local Laws of 1911; chapter 547 of the Public-Local Laws of 1911; chapter 572 of 
the Public-Local Laws of 1913; chapter 587 of the Public-Local Laws of 1913; 
chapter 402 of the Private Laws of 1913; chapter 58 of the Public-Local Laws, 
Extra Session of 1913; chapter 211 of the Public-Local Laws, Extra Session of 
1913; chapter 30 of the Public Laws of 1915; chapter 180 of the Public Laws of 
1915; chapter 610 of the Public-Local Laws of 1915; chapter 599 of the Public- 
Local Laws of 1917; chapter 202 of the Public-Local Laws, Extra Session 1920; 
chapter 114 of the Public-Local Laws of 1921; chapter 384 of the Public-Local 
Laws of 1921; chapter 432 of the Public-Local Laws of 1921; chapter 439 of the 
Public-Local Laws of 1921; chapter 157 of the Public-Local Laws, Extra Session 
of 1921; chapter 130 of the Public-Local Laws of 1923; chapter 352 of the Public- 
Local Laws of 1923; chapter 533 of the Public-Local Laws of 1923; chapter 548 
of the Public-Local Laws of 1923; chapter 461 of the Public-Local Laws of 1925; 
chapter 623 of the Public-Local Laws of 1925; chapter 228 of the Public-Local 
Laws of 1927; chapter 208 of the Public-Local Laws of 1929; chapter 42 of the 
Public Laws of 1933; chapter 51 of the Public Laws of 1933; chapter 241 of the 
Public-Local Laws of 1933; chapter 575 of the Public-Local Laws of 1933; chapter 
365 of the Public-Local Laws of 1935; chapter 368 of the Public-Local Laws of 
1935; chapter 509 of the Public-Local Laws of 1935; chapter 513 of the Public- 
Local Laws of 1935; chapter 352 of the Public Laws of 1937; chapter 266 of the 
Public-Local Laws of 1937; chapter 632 of the Public-Local Laws of 1937; 
chapter 265 of the Public Laws of 1939; chapter 138 of the Public-Local Laws of 
1939; chapter 179 of the Public-Local Laws of 1939; chapter 335 of the Public- 
Local Laws of 1941; chapter 221 of the Special Laws of 1947; chapter 485 of the 
Special Laws of 1947; chapter 1017 of the Special Laws of 1947; chapter 1031 
of the Special Laws of 1949. 


Provided that any public, public-local, special or private law herein repealed 
may be covered by a regulation of the Board of Conservation and Development to 
effectuate the same privileges or protection therein provided upon the petition 
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of either the representative or senator from that county or district filed within six 
(6) months from the date of ratification. (1951, c. 1045, s. 2.) 

Editor’s Note. — The words “Special paragraph were apparently intended to read 
Laws” in the last three lines of the first ‘Session Laws.” 


SUBCHAPTER V. OIL AND GAS CONSERVATION. 
ARTICLE 27. 


Oil and Gas Conservation. 


Part 1. General Provisions. 


§ 113-378. Persons drilling for oil or gas to register and furnish 
bond.—Any person, firm or corporation before making any drilling exploration 
in this State for oil or natural gas shall register with the Department of Con- 
servation and Development or such other State agency as may hereafter be 
established to control the conservation of oil or gas in this State. To provide 
for such registration, the drilling operator must furnish the name and address of 
such person, firm or corporation, and the location of the proposed drilling opera- 
tions, and file with the aforesaid Department of Conservation and Development a 
bond in the amount of two thousand five hundred dollars ($2,500.00) running 
to the State of North Carolina, conditioned that any well opened by the drilling 
operator upon abandonment shall be plugged in accordance with the rules and 
regulations of said Department of Conservation and Development. (1945, c. 


(Osu) 


§ 113-379. Filing log of drilling and development of each well.— 
Upon the completion or shutting down of any abandoned well, the drilling operator 
shall file with the Department of Conservation and Development or other State 
agency, or with any division thereof hereinafter created for the regulation of 
drilling for oil or natural gas, a complete log of the drilling and development of 


each well. (1945, c. 765, s. 3.) 


§ 113-380. Violation a misdemeanor.—Any person, firm or officer of a 
corporation violating any of the provisions of §§ 113-378 or 113-379 shall upon 
conviction thereof be guilty of a misdemeanor and shall be fined not less than 
five hundred dollars ($500.00) nor more than two thousand dollars ($2,000.00) 
and may in the discretion of the court be imprisoned for not more than two years. 


(1945, c. 765, s. 4.) 


Part 2. Provisions Dependent upon Action of Governor. 


§ 113-381. Title.—This law shall be designated and known as the Oil and 
Gas Conservation Act. (1945, c. 702, s. 1.) 
Editor’s Note. — As to discussion of this 
Act, see 23 N. C. Law Rev. 332. 


§ 113-382. Declaration of policy. —If and when there should be dis- 
covered natural oil and/or natural gas within this State as a result of prospecting 
therefor by the drilling of wells, and where the discovery thereof in commercial 
quantities has been called to the attention of the Governor and Council of State, 
the Governor shall thereupon, with the advice of the Council of State, proclaim 
and declare this law to be in full force and effect, and shall proceed with the 
necessary action to see that the provisions of this law are carried out. 

The General Assembly, in recognition of imminent evils that can occur in the 
production and use and waste thereof in the absence of coequal or correlative rights 
of owners of crude oil or natural gas in a common source of supply to produce and 
use the same, this law is enacted for the protection of public and private interests 
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against such evils by prohibiting waste and compelling ratable production. (1945, 
Ces OZso2;) 


§ 113-383. Petroleum Division created; members; terms of office; 
compensation and expenses.—Subject to the provisions of § 113-382, there 
is hereby established in the Department of Conservation and Development a 
division thereof to be known as the “Petroleum Division,” hereinafter in this law 
called “the Division,” which Division shall be composed of the Director of the 
Department of Conservation and Development and the State Geologist as ex 
officio members thereof, and three members of the Board of Conservation and 
Development, to be designated by the Governor, the members so designated to 
serve on said Division for a term of two years, or until their successors are 
designated. The successors of said members of said Division shall be designated 
biennially by the Governor. Any vacancies of said Division may be filled by the 
Governor. The said Division shall designate one of its members, or such other 
person as it may select, to act as secretary thereof, unless a director of production 
and conservation is appointed as hereinafter provided. The members of the 
aforesaid Petroleum Division, other than the ex officio members thereof, shall 
receive the same per diem compensation for attending meetings thereof, and shall 
be allowed the same expenses, as are allowed to members of the Board of Con- 
servation and Development at meetings thereof. (1945, c. 702, s. 35) 


§ 113-384. Quorum.—A majority of said Division shall constitute a 
quorum, and three affirmative votes shall be necessary for adoption or promulga- 
tion of any rules, regulations or orders. (1945, c. 702, s. 4.) 


§ 113-385. Power to administer oaths.—Any member of the Division, 
or the secretary thereof, shall have power to administer oaths to any witness in 
any hearing, investigation or proceeding contemplated by this law or by any other 
law of this State relating to the conservation of oil or gas! (1945), 67 /0255.05.) 


§ 113-386. Director of production and conservation and other em- 
ployees; duties of secretary; Attorney General to furnish legal services. 
—The Division may with the approval of the Governor appoint one director of 
production and conservation at a salary to be fixed by the Governor, and such 
other assistants, petroleum and natural gas engineers, bookkeepers, auditors, 
gaugers and stenographers, and other employees -as may be necessary properly 
to administer and enforce the provisions of this law. 

The director of production and conservation, when appointed, shall be ex officio 
secretary of the Division, and shall keep all minutes and records of said Division 
and, in addition thereto, shall collect and remit to the State Treasurer all moneys 
collected. He shall, as such secretary, give bond in such sum as the Division may 
direct with corporate surety to be approved by the Division, conditioned that he 
will well and truly account for all funds coming into his hands as such secretary. 

The Attorney General shall furnish the required legal services and shall be given 
such additional assistants as he may deem to be necessary therefor. (1945, c. 702, 


s. 6.) 


§ 113-387. Production of crude oil and gas regulated; tax assess- 
ments.—All common sources of supply of crude oil discovered after January 
first, one thousand nine hundred and forty-five, if so found necessary by the Di- 
vision, shall have the production of oil therefrom controlled or regulated in accord- 
ance with the provisions of this law, and the Division is hereby authorized to assess 
from time to time against each barrel of oil produced and saved a tax not to exceed 
five (5) mills on each barrel. All moneys so collected shall be used solely to pay 
the expenses and other costs in connection with the administration of this law. 

All common sources of supply of natural gas discovered after January first, one 
thousand nine hundred and forty-five, if so found necessary by the Division, shall 
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have the production of gas therefrom controlled or regulated in accordance with 
the provisions of this law, and the Division is hereby authorized to assess from 
time to time against each thousand cubic feet of gas produced and saved from a 
gas well a tax not to exceed one half (34) mill on each one thousand cubic feet of 
gas. All moneys so collected shall be used solely to pay the expenses and other 
costs in connection with the administration of this law. (1945, c. 702, s. 7.) 


§ 113-388. Collection of assessments.—Any person purchasing oil or 
gas in this State at the well, under any contract or agreement requiring payment 
for such production to the respective owners thereof, in respect of which pro- 
duction any sums assessed under the provisions of § 113-387 are payable to the 
Division, is hereby authorized, empowered and required to deduct from any sums 
so payable to any such person the amount due the Division by virtue of any such 
assessment and remit that sum to the Division. 

Further, any person taking oil or gas from any well in this State for use or re- 
sale, in respect of which production any sums assessed under the provisions of § 
113-387 are payable to the Division, shall remit any sums so due to the Division 
in accordance with those rules and regulations of the Division which may be 
adopted in regard thereto. (1945, c. 702, s. 8.) 


§ 113-389. Definitions.—Unless the context otherwise requires, the words 
defined in this section shall have the following meaning when found in this law: 
(1) “Division” shall mean the “Petroleum Division,” as created by this law. 


(2) “Field” shall mean the general area which is underlaid or appears to be 
underlaid by at least one pool; and “field” shall include the under- 
ground reservoir or reservoirs containing crude petroleum oil or 
natural gas, or both. The words “field” and “pool” mean the same 
thing when only one underground reservoir is involved; “field,” un- 
like “pool,” may relate to two or more pools. 


(3) “Gas” shall mean all natural gas, including casing-head gas, and all 
other hydrocarbons not defined as oil in subdivision (7). 

(4) “Illegal gas” shall mean gas which has been produced within the State 
of North Carolina from any well during any time that well has pro- 
duced in excess of the amount allowed by any rule, regulation or 
order of the Division, as distinguished from gas produced within the 
State of North Carolina from a well not producing in excess of the 
amount so allowed, which is “legal gas.” 

(5) “Illegal oil” shall mean oil which has been produced within the State of 
North Carolina from any well during any time that that well has 
produced in excess of the amount allowed by rule, regulation or 
order of the Division, as distinguished from oil produced within the 
State of North Carolina from a well not producing in excess of the 
amount so allowed, which is “legal oil.” 

(6) “Illegal product” shall mean any product of oil or gas, any part of 
which was processed or derived, in whole or in part, from illegal oil 
or illegal gas or from any product thereof, as distinguished from 
“legal product,” which is a product processed or derived to no extent 
from illegal oil or illegal gas. 

(7) “Oil” shall mean crude petroleum oil, and other hydrocarbons, regard- 
less of gravity, which are produced at the well in liquid form by 
ordinary production methods, and which are not the result of conden- 
sation of gas after it leaves the reservoir. 

(8) “Owner” shall mean the person who has the right to drill into and to 
produce from any pool, and to appropriate the production either for 
himself or for himself and others. 

(9) “Person” shall mean any natural person, corporation, association, part- 
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nership, receiver, trustee, guardian, executor, administrator, fiduciary 
or representative of any kind. 

(10) “Pool” shall mean an underground reservoir containing a common ac- 
cumulation of crude petroleum oil or natural gas or both. Each zone 
of a general structure which is completely separated from the other 
zone in the structure is covered by the term “pool” as used herein. 

(11) “Producer” shall mean the owner of a well or wells capable of pro- 
ducing oil or gas, or both. 

(12) “Product” means any commodity made from oil or gas and shall in- 
clude refined crude oil, crude tops, topped crude, processed crude 
petroleum, residue from crude petroleum, cracking stock, uncracked 
fuel oil, fuel oil, treated crude oil, residuum, gas oil, casing-head 
gasoline, natural gas gasoline, naphtha, distillate, gasoline, kerosene, 
benzine, wash oil, waste oil, blended gasoline, lubricating oil, blends 
or mixtures of oil with one or more liquid products or by-products 
derived from oil or gas, and blends or mixtures of two or more liquid 
products or by-products derived from oil or gas, whether hereinabove 
enumerated or not. 

(13) “Tender” shall mean a permit or certificate of clearance for the trans- 
portation of oil, gas or products, approved and issued or registered 
under the authority of the Division. 

(14) “Waste” in addition to its ordinary meaning, shall mean “physical 
waste” as that term is generally understood in the oil and gas industry. 
It shall include: 

a. The inefficient, excessive or improper use or dissipation of 
reservoir energy; and the locating, spacing, drilling, equipping, 
operating or producing of any oil or gas well or wells in a 
manner which results, or tends to result, in reducing in- 
efficiently the quantity of oil or gas ultimately to be recovered 
from any pool in this State. 

b. The inefficient storing of oil, and the locating, spacing, drilling, 
equipping, operating or producing of any oil or gas well or 
wells in a manner causing, or tending to cause, unnecessary 
or excessive surface loss or destruction of oil or gas. 

c. Abuse of the correlative rights and opportunities of each owner 
of oil and gas in a common reservoir due to nonuniform, dis- 
proportionate, and unratable withdrawals causing undue drain- 
age between tracts of land. 

d. Producing oil or gas in such manner as to cause unnecessary 
water channelling or coning. 

e. The operation of any oil well or wells with an inefficient gas-oil 
ratio. 

f. The drowning with water of any stratum or part thereof capable 
of producing oil or gas. 

g. Underground waste however caused and whether or not defined. 

h. The creation of unnecessary fire hazards. 

i. The escape into the open air, from a well producing both oil and 
gas, of gas in excess of the amount which is necessary in the 
efficient drilling or operation of the well. 

j. Permitting gas produced from a gas well to escape into the air. 


(1945, c. 702, s. 9.) 


§ 113-390. Waste prohibited. Waste of oil or gas as defined in this 
law is hereby prohibited. (1945, c. 702, s. 10.) 


§ 113-391. Jurisdiction and authority of Petroleum Division; rules, 
regulations and orders.—The Division shall have jurisdiction and authority of 
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and over all persons and property necessary to administer and enforce effectively 
the provisions of this law and all other laws relating to the conservation of oil and 
gas. 

The Division shall have the authority and it shall be its duty to make such in- 
quiries as it may think proper to determine whether or not waste over which it 
has jurisdiction exists or is imminent. In the exercise of such power the Division 
shall have the authority to collect data; to make investigations and inspections ; to 
examine properties, leases, papers, books and records; to examine, check, test and 
gauge oil and gas wells, tanks, refineries, and means of transportation; to hold 
hearings; and to provide for the keeping of records and the making of reports; 
and to take such action as may be reasonably necessary to enforce this law. 


The Division shall have authority to make, after hearing and notice as herein- 
after provided, such reasonable rules, regulations and orders as may be necessary 
from time to time in the proper administration and enforcement of this law, in- 
cluding rules, regulations or orders for the following purposes: 


(1) To require the drilling, casing and plugging of wells to be done in such 
manner as to prevent the escape of oil or gas out of one stratum to 
another; to prevent the intrusion of water into an oil or gas stratum 
from a separate stratum; to prevent the pollution of fresh water 
supplies by oil, gas or salt water; and to require reasonable bond con- 
dition for the performance of the duty to plug each dry or abandoned 
well. 


(2) To require directional surveys upon application of any owner who has 
reason to believe that a well or wells of others has or have been 
drilled into the lands owned by him or held by him under lease. In 
the event such surveys are required, the costs thereof shall be borne 
by the owners making the request. 


(3) To require the making of reports showing the location of oil and gas 
wells, and the filing of logs and drilling records. 


(4) To prevent the drowning by water of any stratum or part thereof 
capable of producing oil or gas in paying quantities, and to prevent 
the premature and irregular encroachment of water which reduces, 
or tends to reduce, the total ultimate recovery of oil or gas from any 
pool. 

(5) To require the operation of wells with efficient gas-oil ratios, and to 
fix such ratios. 

(6) To prevent “blow-outs,” “caving” and “seepage” in the sense that con- 
ditions indicated by such terms are generally understood in the oil 
and gas business. 

(7) To prevent fires. 

(8) To identify the ownership of all oil or gas wells, producing leases, 
refineries, tanks, plants, structures and all storage and transportation 
equipment and facilities. 

(9) To regulate the “shooting,” perforating, and chemical treatment of 
wells. 

(10) To regulate secondary recovery methods, including the introduction 
of gas, air, water or other substances into producing formations. 

(11) To limit and prorate the production of oil or gas, or both, from any 
pool or field for the prevention of waste as herein defined. 

(12) To require, either generally or in or from particular areas, certificates 
of clearance or tenders in connection with the transportation of oil 
or gas. 

(13) To regulate the spacing of wells and to establish drilling units. 

(14) To prevent, so far as is practicable, reasonably avoidable drainage 
from each developed unit which is not equalized by counter-drainage. 
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(15) To prevent where necessary the use of gas for the manufacture of 
carbon black(1945):ca7Z0Zsai11,) 


§ 113-392. Protecting pool owners; drilling units in pools; location 
of wells; shares in pools.—(a) Whether or not the total production from a 
pool be limited or prorated, no rule, regulation or order of the Division shall be 
such in terms or effect 

(1) That it shall be necessary at any time for the producer from, or the 
owner of, a tract of land in the pool, in order that he may obtain 
such tract’s just and equitable share of the production of such pool, 
as such share is set forth in this section, to drill and operate any well 
or wells on such tract in addition to such well or wells as can produce 
without waste such share, or 

(2) As to occasion net drainage from a tract unless there be drilled and 
operated upon such tract a well or wells in addition to such well or 
wells thereon as can produce without waste such tract’s just and 
equitable share, as set forth in this section, of the production of such 

ool. 

(b) For the prevention of waste and to avoid the augmenting and accumulation 
of risks arising from the drilling of an excessive number of wells, the Division 
shall, after a hearing, establish a drilling unit or units for each pool. The Division 
may establish drainage units of uniform size for the entire pool or may, if the 
facts so justify, divide into zones any pool, establish a drainage unit for each 
zone, which unit may differ in size from that established in any other zone; and 
the Division may from time to time, if the facts so justify, change the size of the 
unit established for the entire pool or for any zone or zones, or part thereof, 
establishing new zones and units if the facts justify their establishment. 

(c) Each well permitted to be drilled upon any drilling unit shall be drilled 
approximately in the center thereof, with such exception as may reasonably be 
necessary where it is shown, after notice and upon hearing, and the Division finds 
that the unit is partly outside the pool or, for some other reason, a well approxi- 
mately in the center of the unit would be nonproductive or where topographical 
conditions are such as to make the drilling approximately in the center of the unit 
unduly burdensome. Whenever an exception is granted, the Division shall take 
such action as will offset any advantage which the person securing the exception 
may have over producers by reason of the drilling of the well as an exception, and 
so that drainage from developed units to the tract with respect to which the ex- 
ception is granted will be prevented or minimized and the producer of the well 
drilled as an exception will be allowed to produce no more than his just and 
equitable share of the oil and gas in the pool, as such share is set forth in this 
section. 

(d) Subject to the reasonable requirements for prevention of waste, a produc- 
er’s just and equitable share of the oil and gas in the pool (also sometimes referred 
to as a tract’s just and equitable share) is that part of the authorized production for 
the pool (whether it be the total which could be produced without any restriction 
on the amount of production, or whether it be an amount less than that which 
the pool could produce if no restriction on the amount were imposed) which is sub- 
stantially in the proportion that the quantity of recoverable oil and gas in the de- 
veloped area of his tract in the pool bears to the recoverable oil and gas in the total 
developed area of the pool, insofar as these amounts can be ascertained practically ; 
and to that end, the rules, regulations, permits and orders of the Division shall 
be such as will prevent or minimize reasonably avoidable net drainage from each 
developed unit (that is, drainage which is not equalized by counter-drainage), and 
will give to each producer the opportunity to use his just and equitable share of 
the reservoir energy. (1945, c. 702, s. 12.) 


§ 113-393. Development of lands as drilling unit by agreement or 
order of Division.—(a) Integration of Interests and Shares in Drilling Unit.— 
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When two or more separately owned tracts of land are embraced within an estab- 
lished drilling unit, the owners thereof may agree validly to integrate their in- 
terests and to develop their lands as a drilling unit. Where, however, such own- 
ers have not agreed to integrate their interests, the Division shall, for the preven- 
tion of waste or to avoid drilling of unnecessary wells, require such owners to do 
so and to develop their lands as a drilling unit. All orders requiring such integra- 
tion shall be made after notice and hearing, and shall be upon terms and conditions 
that are just and reasonable, and will afford to the owner of each tract the op- 
portunity to recover or receive his just and equitable share of the oil and gas in 
the pool without unnecessary expense, and will prevent or minimize reasonably 
avoidable drainage from each developed unit which is not equalized by counter- 
drainage. The portion of the production allocated to the owner of each tract in- 
cluded in a drilling unit formed by an integration order shall, when produced, be 
considered as if it had been produced from such tract by a well drilled thereon. 

In the event such integration is required, and provided also that after due notice 
to all the owners of tracts within such drilling unit of the creation of such drilling 
unit, and provided further that the Division has received no protest thereto, or 
request for hearing thereon, whether or not ten days have elapsed after notice has 
been given of the creation of the drilling unit, the operator designated by the Divi- 
sion to develop and operate the integrated unit shall have the right to charge to 
each other interested owner the actual expenditures required for such purpose not 
in excess of what are reasonable, including a reasonable charge for supervision, 
and the operator shall have the right to receive the first production from the well 
drilled by him thereon, which otherwise would be delivered or paid to the other 
parties jointly interested in the drilling of the well, so that the amount due by each 
of them for his shares of the expense of drilling, equipping, and operating the well 
may be paid to the operator of the well out of production, with the value of the 
production calculated at the market price in the field at the time such production 
is received by the operator or placed to his credit. After being reimbursed for the 
actual expenditures for drilling and equipping and operating expenses incurred dur- 
ing the drilling operations and until the operator is reimbursed, the operator shall 
thereafter pay to the owner of each tract within the pool his ratable share of the 
production calculated at the market price in the field at the time of such production 
less the reasonable expense of operating the well. In the event of any dispute 
relative to such costs, the Division shall determine the proper costs. 


(b) When Each Owner May Drill—Should the owners of separate tracts em- 
braced within a drilling unit fail to agree upon the integration of the tracts and the 
drilling of a well on the unit, and should it be established that the Division is 
without authority to require integration as provided for in subdivision (a) of this 
section, then, subject to all other applicable provisions of this law, the owner of 
each tract embraced within the drilling unit may drill on his tract, but the allow- 
able production from each tract shall be such proportion of the allowable for the 
full drilling unit as the area of such separately owned tract bears to the full 
drilling unit. 

(c) Co-operative Development Not in Restraint of Trade——Agreements made 
in the interests of conservation of oil or gas, or both, or for the prevention of waste, 
between and among owners or operators, or both, owning separate holdings in the 
same oil or gas pool, or in any area that appears from geological or other data to 
be underlaid by a common accumulation of oil or gas, or both, or between and 
among such owners or operators, or both, and royalty owners therein, of a pool or 
area, or any part thereof, as a unit for establishing and carrying out a plan for the 
co-operative development and operation thereof, when such agreements are ap- 
proved by the Division, are hereby authorized and shall not be held or construed 
to violate any of the statutes of this State relating to trusts, monopolies, or con- 
tracts and combinations in restraining of trade. 

(d) Variation from Vertical—Whenever the Division fixes the location of any 
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well or wells on the surface, the point at which the maximum penetration of such 
wells into the producing formation is reached shall not unreasonably vary from 
the vertical drawn from the center of the hole at the surface, provided, that the 
Division shall prescribe rules, regulations and orders governing the reasonableness 
of such variation. (1945, c. 702, s. 13.) 


§ 113-394. Limitations on production; allocating and prorating 
“‘allowables.’’ — (a) Whenever the total amount of oil, including condensate, 
which all the pools in the State can produce, exceeds the amount reasonably re- 
quired to meet the reasonable market demand for oil, including condensate, pro- 
duced in this State, then the Division shall limit the total amount of oil, including 
condensate, which may be produced in the State by fixing an amount which shall 
be designated “allowable” for this State, which will not exceed the reasonable 
market demand for oil, including condensate, produced in this State. The Divi- 
sion shall then allocate or distribute the “allowable” for the State among the pools 
on a reasonable basis and in such manner as to avoid undue discrimination, and 
so that waste will be prevented. In allocating the “allowable” for the State, and 
in fixing “allowables” for pools producing oil or hydrocarbons forming conden- 
sate, or both oil and such hydrocarbons, the Division shall take into account the 
producing conditions and other relevant facts with respect to such pools, includ- 
ing the separate needs for oil, gas and condensate, and shall formulate rules set- 
ting forth standards or a program for the distribution of the “allowable” for the 
State, and shall distribute the ‘“‘allowable” for the State in accordance with such 
standards or program, and where conditions in one pool or area are substantially 
similar to those in another pool or area, then the same standards or program shail 
be applied to such pools and areas so that as far as practicable a uniform program 
will be followed; provided, however, the Division shall permit the production of 
a sufficient amount of natural gas from any pool to supply adequately the reason- 
able market demand for such gas for light and fuel purposes if such production 
can be obtained without waste, and the condensate “allowable” for such pool shall 
not be less than the total amount of condensate produced or obtained in connection 
with the production of the gas “allowable” for light and fuel purposes, and pro- 
vided further that, if the amount allocated to pool as its share of the “allowable” 
for the State is in excess of the amount which the pool should produce to prevent 
waste, then the Division shall fix the “allowable” for the pool so that waste will be 
prevented. 

(b) The division shall not be required to determine the reasonable market de- 
mand applicable to any single pool except in relation to all pools producing oil of 
similar kind and quality and in relation to the demand applicable to the State, and 
in relation to the effect of limiting the production of pools in the State. In allocat- 
ing “allowables” to pools, the Division shall not be bound by nominations or de- 
sires of purchasers to purchase oil from particular fields or areas, and the Divi- 
sion shall allocate the “allowable” for the State in such manner as will prevent 
undue discrimination against any pool or area in favor of another or others which 
would result from selective buying or nominating by purchasers of oil, as such 
term “selective buying or nominating” is understood in the oil business. 

(c) Whenever the Division limits the total amount of oil or gas which may be 
produced in any pool in this State to an amount less than that which the pool could 
produce if no restrictions were imposed (which limitation may be imposed either 
incidental to, or without, a limitation of the total amount of oil or gas which may 
be produced in the State), the Division shall prorate or distribute the “allowable” 
production among the producers in the pool on a reasonable basis, and so that each 
producer will have the opportunity to produce or receive his just and equitable 
share, as such share is set forth in subsection I of section nine of this law [§ 113- 
392, subsec. (d)], subject to the reasonable necessities for the prevention of 
waste. 


(d) Whenever the total amount of gas which can be produced from any pool in 
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this State exceeds the amount of gas reasonably required to meet the reasonable 
market demand therefrom, the Division shall limit the total amount of gas which 
may be produced from such pool. The Division shall then allocate or distribute 
the allowable production among the developed areas in the pool on a reasonable 
basis, so that each producer will have the opportunity to produce his just and 
equitable share, as such share is set forth in subsection one of section nine of this 
law whether the restriction for the pool as a whole is accomplished by order or by 
the automatic operation of the prohibitory provisions of this law [§ 113-392, sub- 
sec. (d)]. As far as applicable, the provisions of subsection (a) of this section shall 
be followed in allocating any “allowable” of gas for the State. 

(e) After the effective date of any rule, regulation, or order of the Division fix- 
ing the “allowable” production of oil or gas, or both, or condensate, no person 
shall produce from any well, lease, or property more than the “allowable” pro- 
duction which is fixed, nor shall such amount be produced in a different manner 
than that which may be authorized. (1945, c. 702, s. 14.) 

Editor’s Note.—Subsections (c) and (d) have been to subsection (d) of “section 
of this section refer to “subsection I” and twelve of this law,” codified herein as § 
to “subsection one” of “section nine of this 113-392. 
law”. Apparently the references should 


§ 113-395. Notice and payment of fee to Division before drilling 
or abandoning well; plugging abandoned well.—Before any well, in search 
of oil or gas, shall be drilled, the person desiring to drill the same shall notify the 
Division upon such form as it may prescribe and shall pay a fee of fifty dollars 
($50.00) for each well. The drilling of any well is hereby prohibited until such 
notice is given and such fee has been paid and permit granted. 

Each abandoned well and each dry hole promptly shall be plugged in the manner 
and within the time required by regulations to be prescribed by the Division, and 
the owner of such well shall give notice, upon such form as the Division may pre- 
scribe, of the abandonment of each dry hole and of the owner’s intention to aban- 
don, and shall pay a fee of fifteen dollars ($15.00). No well shall be abandoned 
until such notice has been given and such fee has been paid. (1945, c. 702, s. 15.) 


§ 113-396. Wells to be kept under control.—tIn order to protect further 
the natural gas fields and oil fields in this State, it is hereby declared to be unlaw- 
ful for any person to permit negligently any gas or oil well to go wild or to get 
out of control. The owner of any such well shall, after twenty-four (24) hours’ 
written notice by the Division given to him or to the person in possession of such 
well, make reasonable effort to control such well. 


In the event of the failure of the owner of such well within twenty-four (24) 
hours after service of the notice above provided for, to control the same, if such 
can be done within the period, or to begin in good faith upon service of such notice, 
operations to control such well, or upon failure to prosecute diligently such opera- 
tions, then the Division shall have the right to take charge of the work of control- 
ling such well, and it shall have the right to proceed, through its own agents or by 
contract with a responsible contractor, to control the well or otherwise to prevent 
the escape or loss of gas or oil from such well all at the reasonable expense of the 
owner of the well. In order to secure to the Division the payment of the reason- 
able cost and expense of controlling or plugging such well, the Division shall re- 
tain the possession of the same and shall be entitled to receive and retain the 
rents, revenues and income therefrom until the costs and expenses incurred by 
the Division shall be repaid. When all such costs and expenses have been repaid, 
the Division shall restore possession of such «well to the owner; provided, that in 
the event the income received by the Division shall not be sufficient to reimburse 
the Division as provided for in this section, the Division shall have a lien or priv- 

ilege upon all of the property of the owner of such well, except such as is exempt 
by law, and the Division shall proceed to enforce such lien or privilege by suit 
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brought in any court of competent jurisdiction, the same as any other civil ac- 
tion, and the judgment so obtained shall be executed in the same manner now 
provided by law for execution of judgments. Any excess over the amount due 
the Division which the property seized and sold may bring, after payment of court 
costs, shall be paid over to the owner of such well. (1945, c. 702, s. 16.) 


§ 113-397. Hearing before Division; notice; rules, regulations or or- 
ders; public records and copies as evidence.—(a) The Division shall pre- 
scribe its rules of order or procedure in hearings or other proceedings before it 
under this law, but in all hearings the rules of evidence as established by law shall 
be applied; provided, however, that the procedure before the Division shall be 
summary. 

(b) No rule, regulation or order, including change, renewal, or extension there- 
of, shall, in the absence of an emergency, be made by the Division under the pro- 
visions of this law except after a public hearing upon at least seven days’ notice 
given in such form as may be prescribed by the Division. Such public hearing 
shall be held at such time, place, and in such manner as may be prescribed by the 
Division, and any person having any interest in the subject matter of the hearing 
shall be entitled to be heard. 

(c) In the event an emergency is found to exist by the Division which in its: 
judgment requires the making, changing, renewal or extension of a rule, regula- 
tion or order without first having a hearing, such emergency rule, regulation or 
order shall have the same validity as if a hearing with respect to the same had 
been held after due notice. The emergency rule, regulation or order permitted by 
this section shall remain in force no longer than ten days from its effective date, 
and, in any event, it shall expire when the rule, regulation or order made after 
due notice and hearing with respect to the subject matter of such emergency rule, 
regulation or order becomes effective. 

(d) Should the Division elect to give notice by personal service, such service 
may be made by any officer authorized to serve process or by any agent of the 
Division in the same manner as is provided by law for the service of stmmons jn 
civil actions in the superior courts of this State. Proof of the service by such 
agent shall be by the affidavit of the person making personal service. 

(e) All rules, regulations and orders made by the Division shall be in writing 
and shall be entered in full by the director of production and conservation in a 
book to be kept for such purpose by the Division, which book shall be a public 
record and be open to inspection at all times during reasonable office hours. A 
copy of such rule, regulation or order, certified by such director of production 
and conservation, shall be received in evidence in all courts of this State with the 
same effect as the original. 

(f) Any interested person shall have the right to have the Division call a hear- 
ing for the purpose of taking action in respect of any matter within the juris- 
diction of the Division by making a request therefor in writing. Upon the receipt 
of any such request, the Division shall promptly call a hearing thereon, and, 
after such hearing, and with all convenient speed and in any event within thirty 
days after the conclusion of such hearing, shall take such action with regard to 
the subject matter thereof as it may deem appropriate. (1945, c. 702, s. 17.) 


§ 113-398. Procedure and powers in hearings by Division.—In the 
exercise and enforcement of its jurisdiction, the said Division is authorized to 
summon witnesses, administer oaths, make ancillary orders and require the pro- 
duction of records and books for the purpose of examination at any hearing or in- 
vestigation conducted by it. In connection with the exercise and enforcement of 
its jurisdiction, the Division shall also have the right and authority to certify as 
for contempt, to the court of any county having jurisdiction, violations by any per- 
son of any of the provisions of this article or of the rules, regulations or orders of 
the Division, and if it be found by said court that such person has knowingly and 
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willfully violated same, then such person shall be punished as for contempt in the 
same manner and to the same extent and with like effect as if said contempt had 
been of an order, judgment or decree of the court to which said certification is 
made. (1945, c. 702, s. 18.) 


§ 113-399. Suits by Division.—The said Division shall have the right to 
maintain an action in any court of competent jurisdiction within this State to en- 
force by injunction, mandatory injunction, and any other appropriate or legal or 
equitable remedy, any valid rule, order or regulation made by the Division or 
promulgated under the provisions of this article, and said court shall have the au- 
thority to make and render such judgments, orders and decrees as may be proper 
to enforce any such rules, orders and regulations made and promulgated by the 


Division. (1945, c. 702, s. 19.) 


§ 113-400. Assessing costs of hearings.—The said Division is hereby 
authorized and directed to tax and assess against the parties involved in any hear- 
ing the costs incurred therein. (1945, c. 702, s. 20.) 


§ 113-401. Party to hearings; review.—The term “party” as used in 
this article shall include any person, firm, corporation or association. In pro- 
ceedings for review of an order or decision of said Division, the Division shall 
have all rights and privileges granted by this article to any other party to such 
proceedings. (1945, c. 702, s. 21.) 


§ 113-402. Rehearings.—Any party being dissatisfied with any order or 
decision of the said Division may, within ten (10) days from the date of the serv- 
ice of such order or decision, apply for a rehearing in respect to any matter de- 
termined therein; the application shall be granted or denied by the Division 
within ten (10) days from the date same shall be filed, and if the rehearing be not 
granted within ten (10) days, it shall be taken as denied. If a rehearing be 
granted, the matter shall be determined by the Division within thirty (30) days 
after the same shall be submitted. No cause of action arising out of any order or 
decision of the Division shall accrue in any court to any party unless such party 
makes application for a rehearing as herein provided. Such application shall set 
forth specifically the ground or grounds on which the applicant considers such 
order or decision to be unlawful or unreasonable. No party shall, in any court, 
urge or rely upon any ground not set forth in said application. An order made 
after a rehearing, abrogating, changing or modifying the original order or deci- 
sion, shall have the same force and effect as an original order. (1945, c. 702, s. 
22) 


§ 113-403. Application for court review; copy served on director 
who shall notify parties.—Within thirty (30) days after the application for a 
rehearing is denied, or if the application is granted, then within thirty (30) days 
after the rendition of the decision on rehearing, the applicant may apply to the. 
court of the county in which the order of the Division is to become effective for a 
review of such order or decision; if the order of the Division is to become effective 
in more than one county, the application for review shall be filed in the office of 
the clerk of the superior court of the county mentioned above, and shall specifically 
state the grounds for review upon which the applicant relies and shall designate 
the order or decision sought to be reviewed. The clerk of the superior court 
shall immediately send a certified copy thereof, by registered mail, to the director 
of production and conservation. The director shall immediately notify all parties 
who appeared in the proceedings before the Division by registered mail, that such 
application for review has been filed. (1945, c. 702, s. 23.) 


§ 113-404. Transcript transmitted to clerk of superior court : 
scope of review; procedure in superior court and upon appeal to Su- 
preme Court.—The director of production and conservation, upon receipt of 
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said copy of the application for review, shall forthwith transmit to the clerk of the 
superior court in which the application has been filed, a certified transcript of all 
pleadings, applications, proceedings, orders or decisions of the Division and of the 
evidence heard by the Division on the hearings of the matter or cause; provided, 
that the parties, with the consent and approval of the Division, may stipulate in 
writing that only certain portions of the record be transcribed. Said proceedings 
for review shall be for the purpose of having the lawfulness or reasonableness of 
the original order or decision, or the order or decision on rehearing, inquired into 
and determined, and the superior court hearing said cause shall have the power to 
vacate or set aside such order or decision on the ground that such order or decision 
is unlawful or unreasonable. After the said transcript shall be filed in the office of 
the clerk of the superior court of the county in which the application is filed, the 
judge of said superior court may, on his motion, or on application of any parties 
interested therein, make an order fixing a time for the filing of abstracts and briefs 
and shall fix a day for the hearing of such cause. All proceedings under this sec- 
tion shall have precedence in any court in which they may be pending, and the 
hearing of the cause shall be by the court without the intervention of a jury. An 
appeal shall lie to the Supreme Court of this State from orders, judgments and 
decisions made by the superior court. The procedure upon the trial of such pro- 
ceedings in the superior court and upon appeal to the Supreme Court of this State 
shall be the same as in other civil actions, except as herein provided. No court 
of this State shall have power to set aside, modify or vacate any order or decision 
of the Division except as herein provided. (1945, c. 702, s. 24.) 


§ 113-405. Introduction of new or additional evidence in superior 
court; hearing of additional material evidence by Division.—No new or 
additional evidence may be introduced upon the trial of any proceedings for review 
under the provisions of this article, but the cause shall be heard upon the questions 
of fact and law presented by the evidence and exhibits introduced before the Divi- 
sion and certified to it: Provided, that if it shall be shown to the satisfaction of the 
court that any party to said proceeding has additional material evidence which 
could not, by the exercise of due diligence, have been produced at the hearing be- 
fore the Division, or which for some good reason it was prevented from producing 
at such hearing, or if upon the trial of the proceeding the court shall find that the 
Division has erroneously refused to admit or consider material evidence offered by 
any party at the hearing before the Division, the court may, in its discretion, stay 
the proceedings and make an order directing the Division to hear and consider 
such evidence. In such cases, it shall be the duty of the Division immediately to 
hear and consider such evidence and make an order modifying, setting aside or 
affirming its former decision. The Division after hearing and considering such ad- 
ditional evidence shall vacate, modify, or affirm its decision and a transcript of the 
additional evidence and the order or decision of the Division shall be certified and 
forwarded to the clerk of the superior court in which such proceeding is pending 
and said superior court shall on the motion of any interested party, order the trial 
to proceed upon the transcript as supplemented, so as to enable the court to prop- 
erly determine if the order or decision of the Division as originally made or as 
modified is in any respect unlawful or unreasonable. (1945, c. 702, s. 25.) 


§ 113-406. Effect of pendency of review; stay of proceedings.—The 
filing or pendency of the application for review provided for in this article shall not 
in itself stay or suspend the operation of any order or decision of the Division, but, 
during the pendency of such proceeding the court, in its discretion, may stay or 
suspend, in whole or in part, the operation of the order or decision of the Division. 
No order so staying or suspending an order or decision of the Division shall be 
made by any court of this State otherwise than on five (5) days’ notice and, after 
a hearing, and if a stay or suspension is allowed the order granting the same shall 
contain a specific finding, based upon evidence submitted to the court and identi- 
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fied by reference thereto, that great or irreparable damage would otherwise result 
to the petitioner and specifying the nature of the damage. (1945, c. 702, s. 26.) 


§ 113-407. Stay bond.—In case the order or decision of the Division is 
stayed or suspended, the order or judgment of the court shall not become effective 
until a bond shall have been executed and filed with and approved by the court, 
payable to the Division, sufficient in amount and security to secure the prompt pay- 
ment, by the party petitioning for the stay, of all damages caused by the delay in 
the enforcement of the order or decision of the Division. (1945, c. 702, s. 27.) 


§ 113-408. Enjoining violation of laws and regulations; service of 
process; application for drilling well to include residence address of ap- 
plicant.—Whenever it shall appear that any person is violating, or threatening 
to violate, any statute of this State with respect to the conservation of oil or gas, 
or both, or any provision of this law, or any rule, regulation or order made there- 
under by any act done in the operation of any well producing oil or gas, or by omit- 
ting any act required to be done thereunder, the Division, through the Attorney 
General, may bring suit against such person in the superior court in the county in 
which the well in question is located, to restrain such person or persons from con- 
tinuing such violation or from carrying out the threat of violation. In such suit 
the Division may obtain injunctions, prohibitory and mandatory, including tem- 
porary restraining orders and temporary injunctions, as the facts may warrant, 
including, when appropriate, an injunction restraining any person from moving or 
disposing of illegal oil, illegal gas or illegal product, and any or all such commodi- 
ties may be ordered to be impounded or placed under the control of an agent ap- 
pointed by the court if, in the judgment of the court, such action is advisable. 


If any such defendant cannot be personally served with summons in that county, 
personal jurisdiction of that defendant in such suit may be obtained by service 
made on any employee or agent of that defendant working on or about the oil or 
gas well involved in such suit, and by the Division mailing a copy of the complaint 
in the action to the defendant at the address of the defendant then recorded with 
the director of production and conservation. 

Each application for the drilling of a well in search of oil or gas in this State 
shall include the address of the residence of the applicant or each applicant, which 
address shall be the address of each person involved in accordance with the records 
of the director of production and conservation, until such address is changed on 
the records of the Division after written request. (1945, c. 702, s. 28.) 


§ 113-409. Punishment for making false entries, etc.—Any person 
who, for the purpose of evading this law, or of evading any rule, regulation, or 
order made thereunder, shall intentionally make or cause to be made any false en- 
try or statement of fact in any report required to be made by this law or by any 
rule, regulation, or order made hereunder; or who, for such purpose, shall make 
or cause to be made any false entry in any account, record, or memorandum kept 
by any person in connection with the provisions of this law or of any rule, regula- 
tion or order made thereunder; or who, for such purpose, shall omit to make, or 
cause to be omitted, full, true and correct entries in such accounts, records, or 
memoranda, of all facts and transactions pertaining to the interest or activities in 
the petroleum industry of such person as may be required by the Division under 
authority given in this law or by any rule, regulation, or order made hereunder; 
or who, for such purpose shall remove out of the jurisdiction of the State, or who 
shall mutilate, alter, or by any other means falsify, any book, record, or other 
paper, pertaining to the transactions regulated by this law, or by any rule, regu- 
lation, or order made hereunder, shall be deemed guilty of a misdemeanor and 
shall be subject, upon conviction in any court of competent jurisdiction, to a fine of 
not more than five hundred dollars ($500.00), or imprisonment for a term of not 
more than six months, or both such fine and imprisonment. (1945, c. 702, s. 29.) 
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§ 113-410. Penalties for other violations.—Any person who knowingly 
and willfully violates any provision of this law, or any rule, regulation, or order 
of the Division made hereunder, shall, in the event a penalty for such violation is 
not otherwise provided for herein, be subject to a penalty of not to exceed one 
thousand dollars ($1,000.00) a day for each and every day of such violation, and 
for each and every act of violation, such penalty to be recovered in a suit in the 
superior court of the county where the defendant resides, or in the county of the 
residence of any defendant if there be more than one defendant, or in the superior 
court of the county where the violation took place. The place of suit shall be se- 
lected by the Division, and such suit, by direction of the Division, shall be insti- 
tuted and conducted in the name of the Division by the Attorney General. The 
payment of any penalty as provided for herein shall not have the effect of changing 
illegal oil into legal oil, illegal gas into legal gas, or illegal product into legal prod- 
uct, nor shall such payment have the effect of authorizing the sale or purchase or 
acquisition, or the transportation, refining, processing, or handling in any other 
way, of such illegal oil, illegal gas or illegal product, but, to the contrary, penalty 
shall be imposed for each prohibited transaction relating to such illegal oil, illegal 
gas or illegal product. 

Any person knowingly and willfully aiding or abetting any other person in the 
violation of any statute of this State relating to the conservation of oil or gas, or 
the violation of any provision of this law, or any rule, regulation, or order made 
thereunder, shall be subject to the same penalties as prescribed herein for the 
violation by such other person. (1945, c. 702, s. 30.) 


§ 113-411. Dealing in or handling of illegal oil, gas or product pro- 
hibited.—(a) The sale, purchase or acquisition, or the transportation, refining, 
processing or handling in any other way of illegal oil, illegal gas or illegal prod- 
uct is hereby prohibited. All persons purchasing any petroleum product must first 
be licensed to do so by the Petroleum Division. 

(b) Unless and until the Division provides for certificates of clearance or tenders, 
or some other method, so that any person may have an opportunity to determine 
whether any contemplated transaction of sale, purchase or acquisition, or trans- 
portation, refining, processing or handling in any other way, involves illegal oil, 
illegal gas or illegal product, no penalty shall be imposed for the sale, purchase or 
acquisition, or the transportation, refining, processing or handling in any other 
way of illegal oil, illegal gas or illegal product, except under circumstances herein- 
after stated. Penalties shall be imposed for the commission of each transaction 
prohibited in this section when the person committing the same knows that illegal 
oil, illegal gas or illegal product is involved in such transaction, or when such per- 
son could have known or determined such fact by the exercise of reasonable dil- 
igence or from facts within his knowledge. However, regardless of lack of actual 
notice or knowledge, penalties as provided in this law shall apply to any sale, pur- 
chase or acquisition, and to the transportation, refining, processing or handling 
in any other way, of illegal oil, illegal gas or illegal product, where administrative 
provision is made for identifying the character of the commodity as to its legality. 
It shall likewise be a violation for which penalties shall be imposed for any person 
to sell, purchase or acquire, or to transport, refine, process or handle in any other 
way any oil, gas or any product without complying with any rule, regulation or 
order of the Division relating thereto. (1945, c. 702, s. 31.) 


§ 113-412. Seizure and sale of contraband oil, gas and product.— 
Apart from, and in addition to, any other remedy or procedure which may be 
available to the Division, or any penalty which may be sought against or imposed 
upon any person with respect to violations relating to illegal oil, illegal gas, or 
illegal product, all illegal oil, illegal gas and illegal product shall, except under such 
circumstances as are stated herein, be contraband and shall be seized and sold, 
and the proceeds applied as herein provided. Such sale shall not take place unless 
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the court shall find, in the proceeding provided for in this paragraph, that the 
commodity involved is contraband. Whenever the Division believes that illegal 
oil, illegal gas or illegal product is subject to seizure and sale, as provided herein, 
it shall, through the Attorney General, have issued a warrant of attachment and 
bring a civil action in rem for that purpose in the superior court of the county 
where the commodity is found, or the action may be maintained in connection with: 
any suit or cross bill for injunction or for penalty relating to any prohibited 
transaction involving such illegal oil, illegal gas or illegal product. Any interested 
person who may show himself to be adversely affected by any such seizure and 
sale shall have the right to intervene in such suit to protect his rights. 


The action referred to above shall be strictly in rem and shall proceed in the 
name of the State as plaintiff against the illegal oil, illegal gas or illegal product 
mentioned in the complaint, as defendant, and no bond or bonds shall be required 
of the plaintiff in connection therewith. Upon the filing of the complaint, the clerk 
of the court shall issue a summons directed to the sheriff of the county, or to such 
other officer or person as the court may authorize to serve process, requiring him 
to summon any and all persons (without undertaking to name them) who may be 
interested in the illegal oil, illegal gas, or illegal product mentioned in the com- 
plaint to appear and answer within thirty days after the issuance and service of 
such summons. The summons shall contain the style and number of the suit and a 
very brief statement of the nature of the cause of action. It shall be served by 
posting one copy thereof at the courthouse door of the county where the com- 
modity involved in the suit is alleged to be located and by posting another copy 
thereof near the place where the commodity is alleged to be located. Copy of such 
summons shall be posted at least five days before the return day stated therein, and 
the posting of such copy shall constitute constructive possession of such com- 
modity by the State. A copy of the summons shall also be published once each 
week for four weeks in some newspaper published in the county where the suit 
is pending and having a bona fide circulation therein. No judgment shall be pro- 
nounced by any court condemning such commodity as contraband until after the 
lapse of five days from the last publication of said summons. Proof of service of 
said summons, and the manner thereof, shall be as provided by general law. 


Where it appears by a verified pleading on the part of the plaintiff, or by affi- 
davit, or affidavits, or by oral testimony, that grounds for the seizure and sale exist, 
the clerk, in addition to the summons or warning order, shall issue a warrant of 
attachment, which shall be signed by the clerk and bear the seal of the court. Such 
warrant of attachment shall specifically describe the illegal oil, illegal gas or illegal 
product, so that the same may be identified with reasonable certainty. It shall 
direct the sheriff to whom it is addressed to take into his custody, actual or con- 
structive, the illegal oil, illegal gas or illegal product, described therein, and to 
hold the same subject to the orders of the court. Said warrant of attachment 
shall be executed as a writ of attachment as executed. No bond shall be required 
before the issuance of such warrant of attachment, and the sheriff shall be re- 
sponsible upon his official bond for the proper execution thereof. 


In a proper case, the court may direct the sheriff to deliver the custody of any 
illegal oil, illegal gas or illegal product seized by him under a warrant of attach- 
ment, to a commissioner to be appointed by the court, which commissioner shall 
act as the agent of the court and shall give bond with such approved surety as the 
court may direct, conditioned that he will faithfully conserve such illegal oil, ille- 
gal gas or illegal product, as may come into his custody and possession in accord- 
ance with the orders of the court; provided, that the court may in its discretion 
appoint any member of the Division or any agent of the Division as such com- 
missioner of the court. 


Sales of illegal oil, illegal gas or illegal product seized under the authority of 
this law, and notices of such sales, shall be in accordance with the laws of this 
State relating to the sale and disposition of attached property ; provided, however, 
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that where the property is in custody of a commissioner of the court, the sale shall 
be held by said commissioner and not by the sheriff. For his services hereunder, 
such commissioner shall receive a reasonable fee to be paid out of the proceeds of 
the sale or sales to be fixed by the court ordering such sale. 

The court may order that the commodity be sold in specified lots or portions, 
and at specified intervals, instead of being sold at one time. Title to the amount 
sold shall pass as of the date of the law which is found by the court to make the 
commodity contraband. The judgment shall provide for payment of the proceeds 
of the sale into the general fund of the State Treasurer, after first deducting the 
costs in connection with the proceedings and the sale. The amount sold shall be 
treated as legal oil, legal gas or legal product, as the case may be, in the hands of 
the purchaser, but the purchaser and the commodity shall be subject to all appli- 
cable laws, and rules, regulations and orders with respect to further sale or pur- 
chase or acquisition, and with respect to the transportation, refining, processing, 
or handling in any other way, of the commodity purchased. 

Nothing in this section shall deny or abridge any cause of action a royalty 
owner, or a lien holder, or any other claimant, may have, because of the forfeiture 
of the illegal oil, illegal gas, or illegal product, against the person whose act re- 
sulted in such forfeiture. No illegal oil, illegal gas or illegal product shall be sold 
for less than the average market value at the time of sale of similar products of 
like grade and character. (1945, c. 702, s. 32.) 


§ 113-413. Funds for administration.—If the Governor shall proclaim 
and declare this law to be in full force and effect prior to March first, one thousand 
nine hundred and forty-seven, the funds necessary for the administration of this 
law shall be provided by the Governor from the contingency and emergency fund. 


(1945, c. 702, s. 33.) 


§ 113-414. Filing list of renewed leases in office of register of deeds. 
—On December thirty-first of each year, or within ten days thereafter, every per- 
son, firm or corporation holding petroleum leases shall file in the office of the regis- 
ter of deeds of the county within which the land covered by such leases is located, 
a list showing the leases which have been renewed for the ensuing year. (1945, 
c. 702, s. 34.) 

SUBCHAPTER VI. WELL DRILLING. 


ARTICLE 28. 
Drillers Using Power Machinery. 
§§ 113-415 to 113-419: Repealed by Session Laws 1959, c. 779, s. 3. 
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§ 114-2 


Chapter 114. 


Department of Justice. 


§ 114-1 
Article 1. 
Attorney General. 
Sec. 
114-1. Creation of Department of Justice 
under supervision of Attorney 
General. 
114-2. Duties. 
114-3. To devote whole time to duties. 
114-4. Assistants; compensation; assign- 
ments. 


114-4.1. Assistant attorney general as- 
signed to Department of Reve- 
nue and Department of Motor 
Vehicles. 

114-4.2. Assistant attorney general and 
staff assigned to State Highway 


Commission and Director of 
Highways. 

114-4.3. Additional assistant attorney gen- 
eral. 

114-5. Additional clerical help. 

114-6. Duties of Attorney General as to 
civil litigation. 

114-7. Salary of Attorney General. 

114-8. Fees of Attorney General. 


Article 2. 


Division of Legislative Drafting and 
Codification of Statutes. 


Creation of Division; powers and 
duties. 
114-9.1. Revisor of Statutes. 


114-9. 


Article 3. 


Division of Criminal Statistics. 
Sec. 
114-10. Division of Criminal Statistics. 
114-11. Courts and officials thereof to fur- 
nish statistical data. 
114-11.1. Statistical data to be furnished 
to the Chief Justice. 


Article 4. 
State Bureau of Investigation. 


114-12. Bureau of Investigation created; 
powers and duties. 

114-13. Director of the Bureau; personnel. 

114-14. General powers and duties of Di- 
rector and assistants. 

114-14.1. Transfer of personnel. 

114-15. Investigations of lynchings, elec- 
tion frauds, etc.; services sub- 
ject to call of Governor; witness 
fees and mileage for Director 
and assistants. 

114-16. Laboratory and clinical facilities; 
employment of criminologists; 
services of scientists, etc., em- 
ployed by State; radio system. 

114-17. Co-operation of local enforcement 
officers. 

114-18. Governor authorized to transfer 
activities of Central Prison Iden- 
tification Bureau to the new bu- 
reau; photographing and finger- 
printing records. 


ARTICLE 1. 
Attorney General. 


§ 114-1. Creation of Department of Justice under supervision of At- 
torney General.—There is hereby created a Department of Justice which shall 
be under the supervision and direction of the Attorney General, as authorized by 
article III, section eighteen, of the Constitution of North Carolina. (1939, c. 
a5 1g ph IY) 


Editor’s Note. — For comment on this 
enactment, see 17 N. C. Law Rev. 375. 


§ 114-2. Duties.—lIt shall be the duty of the Attorney General: 

(1) To defend all actions in the Supreme Court in which the State shall be 
interested, or is a party; and also when requested by the Governor 
or either branch of the General Assembly to appear for the State in 
any other court or tribunal in any cause or matter, civil or criminal, 
in which the State may be a party or interested. 

(2) At the request of the Governor, Secretary of State, Treasurer, Auditor, 
Utilities Commission, Commissioner of Banks, Insurance Commis- 
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§ 114-4.1 


sioner or Superintendent of Public Instruction, he shall prosecute and 
defend all suits relating to matters connected with their departments. 

(3) To represent all State institutions, including the State’s prison, when- 
ever requested so to do by the official head of any such institution. 

(4) To consult with and advise the solicitors, when requested by them, in all 
matters pertaining to the duties of their office. 

(5) To give, when required, his opinion upon all questions of law submitted 
to him by the General Assembly, or by either branch thereof, or by 
the Governor, Auditor, Treasurer, or any other State officer. 

(6) To pay all moneys received for debts due or penalties to the State im- 
mediately after the receipt thereof into the treasury. 

(7) To compare the warrants drawn by the Auditor on the State treasury 
with the laws under which they purport to be drawn. (1868-9, ¢. 


2/0,*S. 62 ete/1-2, ¢c,. 112.5 
744 Rev., si 5380; C. S.,.s. 


8; 1941, c. 97.) 


Cross References. — As to proceedings 
against corporations when reports filed by 
Corporation Commission, see § 62-63; as 
to actions by the Attorney General, see § 
1-515; as to duty to bring actions for fail- 
ure of charitable trust to file account, see 
§ 36-20; as to duty to appear in contempt 
cases, see § 15-3; as to duty in prosecuting 
violations of laws governing monopolies 
and trusts, see § 75-13; as to investigating 
violations of certain local government acts 
and duties connected therewith, see §§ 
159-40, 159-41. 

Directives as to Legal Duties of Con- 
stitutional Officers——The Attorney Gen- 
eral has no constitutional authority to 
issue a directive to any other constitutional 
officer concerning his legal duties. State 
werloeschyes7rNinG611 i545. Hea led) 
645 (1953). 

Opinions Advisory Only. — An opinion 


4 5¢Gode,1663363¢ 1893. 1673/9 100 lee, 
769451931, 6. 243,05,.5 ;.1933,.ca 13445, 


of the Attorney General, given in the per- 
formance of his statutory duty under sub- 
division (5) is advisory only. Lawrence v. 
Shaw, 210 N. C. 352, 186 S. E. 504 (1936). 

Advisory Duty as to Solicitors. — The 
duty of the Attorney General as to the 
solicitors of the State is purely advisory. 
wtate. y. Wuoesch, 237 (Nyse 176 Sb. 
(2d) 654 (1953). 

The responsibility for interpreting a tax 
statute is placed on the Commissioner of 
Revenue by § 105-264, and the Attorney 
General’s opinion in regard thereto is 
advisory only, by virtue of N. C. Const. 
art. 3, § 14, and this section. In re Vir- 
ginia-Carolina Chemical Corp., 248 N. C. 
531, 103 S. EF. (2d) 823 (1958). 

Quoted in National Ass’n for Advance- 
ment of Colored People v. Eure, 245 N. 
C..331,.95'S.\E. (2d)7893. (1957). 


§ 114-3. To devote whole time to duties.—The Attorney General shall 


devote his whole time to the duties of the office and shall not engage in the 
private practice of law. (1929, c. 1, s. 1.) 


§ 114-4. Assistants; compensation; assignments.—The Attorney Gen- 
eral shall be allowed to appoint five assistant attorneys general, and each of such 
assistant attorneys general shall receive a salary to be fixed by the Director of 
the Budget. Two assistant attorneys general shall be assigned to the State De- 
partment of Revenue. The other assistant attorneys general shall perform such 
duties as may be assigned by the Attorney General: Provided, however, the 
provisions of this section shall not be construed as preventing the Attorney 
General from assigning additional duties to the assistant attorneys general as- 
signed to the State Department of Revenue. (1925, c. 207, s. 1; 1937 e357: 
1945, c. 786; 1947, c. 182.) 

Editor’s Note——The 1937 amendment re- 
wrote this section. The 1954 amendment in- 
creased the number of assistant attorneys 
general from three to four. The 1947 


amendment increased the number from 
four to five and made other changes. 

As to other assistant attorneys general, 
see §§ 114-4.1 to 114-4.3. 


§ 114-4.1. Assistant attorney general assigned to Department of 
Revenue and Department of Motor Vehicles.—The Attorney General is au- 
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thorized to appoint an assistant attorney general, in addition to those now pro- 
vided by law, to be assigned to the Department of Revenue and the Department 
of Motor Vehicles, and such assistant attorney general shall also perform such 
additional duties as may be assigned to him by the Attorney General, and shall 
otherwise be subject to all provisions of the statutes relating to assistant attorneys 


general, (1955, c. 56.) 


§ 114-4.2. Assistant attorney general and staff assigned to State 
Highway Commission and Director of Highways.—The Attorney General 
is authorized to appoint an assistant attorney general, in addition to those now 
provided by law, to be assigned, together with an adequate number of staff at- 
torneys, to the State Highway Commission and the Director of Highways, and 
such assistant attorney general and staff attorneys shall also perform such addi- 
tional duties as may be assigned to them by the Attorney General, and shall other- 
wise be subject to all provisions of the statutes relating to assistant attorneys 
general and staff members. There shall be appropriated to the State Highway 
Commission or Department from the State Highway Fund such sum as may be 
necessary to pay the salaries of said assistant attorney general, other members of 
the legal staff herein provided for, and necessary secretaries. The State High- 


way Commission shall provide adequate office equipment and supplies. (1957, 
005;78129.)) 


§ 114-4.3. Additional assistant attorney general. — The Attorney 
General is authorized to appoint an assistant attorney general in addition to those 
now provided by law, who shall be subject to the general provisions of the stat- 
utes relating to assistant attorneys general. (1959, c. 1265.) 


§ 114-5. Additional clerical help. — The Attorney General shall be al- 
lowed such additional clerical help as shall be necessary; the amount of such 


help and the salary therefor shall be fixed by the Budget Bureau and the Attorney 
General) (1925- c.2207 asa) 


§ 114-6. Duties of Attorney General as to civil litigation.—The At- 
torney General shall continue to perform all duties now required of his office by 
law and to exercise the duties now prescribed by law as to civil litigation affect- 
ing the State, or any agency or department thereof, and shall assign to the mem- 
bers of the staff all duties to be performed in connection with criminal prosecu- 
tions and civil litigation authorized by this article or by existing laws. (1939, c. 
aiowse 778.) 

Quoted in National Ass’n for Advance- 
ment of Colored People v. Eure, 245 N. 
C. 331, 95 S. E. (2d) 893 (1957). 


§ 114-7. Salary of Attorney General.—The Attorney General shall re- 
ceive an annual salary of thirteen thousand five hundred dollars ($13,500.00), 


payable monthly. (1929, c. 1, s. 2; 1947, c. 1043; 1949, ¢. 12/82 1953 newts: 
2 e775 cy 1:) 


Cross References.—As to salary of as- 
sistants, see § 114-4; as to additional cleri- 
cal help, see § 114-5. 

Editor’s Note.—The 1947 amendment in- 
creased the salary from $7,500 to $8,400, 
and the 1949 amendment increased it to 
$10,080. 


The 1953 amendment increased the sal- 
ary to $12,080.00. 

The 1957 amendment increased the sal- 
ary from $12,080.00 to $13,500.00 from the 
time the Attorney General took the oath 
of office and began serving the term for 
which he was elected in 1956, 


§ 114-8. Fees of Attorney General.—In all appeals to the Supreme Court 
of persons convicted of criminal offenses, a fee of ten dollars against each per- 
son who shall not reverse the judgment shall be allowed the Attorney General, 
to be taxed among the costs of that court. The Attorney General shall pay these 
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fees into the State treasury. (1873-4, c. 170; Code, s. 3737 ; Rev., s. 2747; 1907, 
ce O04 Mehl} Ci Sats) 38/717) 


ARTICLE 2. 
Dwwision of Legislative Drafting and Codification of Statutes. 


§ 114-9. Creation of Division; powers and. duties. — The Attorney 
General shall set up in the Department of Justice a division to be designated as 
the Division of Legislative Drafting and Codification of Statutes. There shall be 
assigned to this Division by the Attorney General duties as follows: 

(1) To prepare bills to be presented to the General Assembly at the request 
of the Governor, and the officials of the State and departments thereof, 
and members of the General Assembly, and to advise with said off- 
cials in connection therewith, and to advise with and assist counties, 
cities, and towns in the drafting of legislation to be submitted to the 
General Assembly. 

(2) To supervise the recodification of all the statute law of North Carolina 
and supervise the keeping of such recodifications current by including 
therein all laws hereafter enacted by supplements thereto issued 
periodically, all of which recodifications and supplements shall be 
appropriately annotated. 


(3) In order that the laws of North Carolina, as set out in the General 
Statutes of North Carolina, may be made and kept as simple, as clear, 
as concise and as complete as possible, and in order that the amount 
of construction and interpretation of the statutes required of the 
courts may be reduced to a minimum, it shall also be the duty of the 
Division of Legislative Drafting and Codification of Statutes to estab- 
lish and maintain a system of continuous statute research and correc- 
tion. To that end the Division shall: 

a. Make a systematic study of the general statutes of the State, as 
set out in the General Statutes and as hereafter enacted by the 
General Assembly, for the purpose of ascertaining what ambi- 
guities, conflicts, duplications and other imperfections of form 
and expression exist therein and how these defects may be 
corrected. 

b. Consider such suggestions as may be submitted to the Division 
with respect to the existence of such defects and the proper 
correction thereof. 

c. Prepare for submission to the General Assembly from time to 
time bills to correct such defects in the statutes as its research 
discloses. (1939, c. Sb eieooia a Lea hers Stoniahe” kore 382. ) 

Editor’s Note.—For note on the respon- For article on the recodification of the 


sibilities of the Division, see 17 N. C. Law statutes, see 19 N. C. Law Rey. 25. 
Rey. 376. 


§ 114-9.1. Revisor of Statutes.—The member of the staff of the Attor- 
ney General who is assigned to perform the duties prescribed by § 114-9 (c) 
shall be known as the Revisor of Statutes and shall receive a salary to be fixed 
by the Governor subject to the approval of the Advisory Budget Commission. 
(1947,.c. 114, 5.1; 1957, era 1 os 10.) 


Editor’s Note. — For comment on this was fixed by the Governor “with the ap- 
Section, see 25 N. C. Law Rev. 459. proval of the Council of State.” 
Prior to the 1957 amendment the salary 
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ARTICLE 3. 
Division of Criminal Statistics. 


§ 114-10. Division of Criminal Statistics. — The Attorney General 
shall set up in the Department of Justice a division to be designated as the Divi- 
sion of Criminal Statistics. There shall be assigned to this Division by the At- 
torney General duties as follows: 


(1) To collect and correlate information in criminal law administration, in- 
cluding crimes committed, arrests made, dispositions on preliminary 
hearings, prosecutions, convictions, acquittals, punishment, appeals, 
together with the age, race, and sex of the offender, and such other 
information concerning crime and criminals as may appear significant 
or helpful. To correlate such information with the operations of 
agencies and institutions charged with the supervision of offenders 
on probation, in penal and correctional institutions, on parole and 
pardon, so as to show the volume, variety and tendencies of crime 
and criminals and the workings of successive links in the machinery 
set up for the administration of the criminal law in connection with 
the arrests, trial, punishment, probation, prison parole and pardon of 
all criminals in North Carolina. 


(2) To make scientific study, analysis and comparison from the information 
so collected and correlated with similar information gathered by 
federal agencies, and to provide the Governor and the General Assem- 
bly with the information so collected biennially, or more often if re- 
quired by the Governor. 


(3) To perform all the duties heretofore imposed by law upon the Attorney 
General with respect to criminal statistics. 


(4) To perform such other duties as may be from time to time prescribed by 
the Attorney General. ‘ol Bi Bale Bes el aA a AS Sar od 1254, Sb.n1,02.) 


Editor’s Note. — The 1955 amendment 
deleted references to civil statistics and 
made other changes. 


§ 114-11. Courts and officials thereof to furnish statistical data.— 
All courts, officers and officials thereof, shall furnish all statistical data with 
respect to such courts as is hereinbefore mentioned, such information to be fur- 
nished on forms provided by the Attorney General, and to be furnished at such 
time or times as may be required by the Attorney General. Any clerk or of- 
ficer of any court in the State of North Carolina who shall willfully fail or refuse 
to furnish such statistical data, after demand therefor has been made by the At- 
torney General, shall be subject to be amerced, upon motion of the Attorney 
General, in the sum of two hundred dollars ($200.00) in the superior court of 
the county in which such officer resides, (1939, c. 315, s. 4.) 


§ 114-11.1. Statistical data to be furnished to the Chief Justice.— 
The clerks of the superior court shall furnish to the Chief Justice all such sta- 
tistical data with respect to civil and criminal litigation in the superior courts as 
may be required by the Chief Justice, such data to be furnished on forms pro- 
vided by the Chief Justice for this purpose and at such times as he shall require 
the same. Any clerk of superior court in the State of North Carolina who shall 
wilfully fail or refuse to furnish such statistical data, after demand has been 
made therefor by the Chief Justice, shall be subject to be amerced, upon motion 
of the Chief Justice, in the sum of two hundred fifty dollars ($250.00), in the 
superior court of the county in which such clerk resides, such amercement to 
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inure to the benefit of the school fund of said county. (1955, c. 1257, s. 3; 1959, 
C22975) 
Editor’s Note. — Prior to the 1959 
amendment this section referred only to 
statistical data as to civil litigation. 


ARTICLE 4. 
State Bureau of Investigation. 


§ 114-12. Bureau of Investigation created; powers and duties.—In 
order to secure a more effective administration of the criminal laws of the State, 
to prevent crime, and to procure the speedy apprehension of criminals, the At- 
torney General shall set up in the Department of Justice a division to be desig- 
nated as the State Bureau of Investigation. The Division shall have charge of 
and administer the agencies and activities herein set up for the identification of 
criminals, for their apprehension, for the scientific analysis of evidence of crime, 
and investigation and preparation of evidence to be used in criminal courts; and 
the said Bureau shall have charge of investigation of criminal matters herein 
especially mentioned, and of such other crimes and criminal procedure as the 


Goyernor may direct. (1937, c. 349, s. 1; 1939, c: 315, s. 6.) 


§ 114-13. Director of the Bureau; personnel.—The Attorney General 
shall appoint a Director of the Bureau of Investigation, who shall serve at the 
will of the Attorney General, and whose salary shall be fixed by the Budget Bu- 
reau under § 143-36 et seq. He may further appoint a sufficient number of assist- 
ants and stenographic and clerical help, who shall be competent and qualified to 
do the work of the Bureau. The salaries of such assistants shall be fixed by the 
Budget Bureau under § 143-36 et seq. The salaries of clerical and stenographic 
help shall be the same as now provided for similar employees in other State de- 
partments and bureaus. 

All the benefits, duties, authority and requirements of subsections (b), (c), 
(d), and (e) of § 20-185 applicable to members and officers of the State High- 
way Patrol, shall be applicable to officers and special agents of the State Bu- 
reau of Investigation whose salaries are fixed as provided by law, and wherever 
in said subsections any duty, responsibility or authority is vested in the Com- 
manding Officer of the State Highway Patrol or the Commissioner of Motor Ve- 
hicles, such duty, responsibility, or authority is hereby vested in the Director of 
the State Bureau of Investigation. Wherever in said subsection any benefits, 
duties, authority, or requirements are vested in, placed on, or extended to of- 
ficers and members of the State Highway Patrol, such benefits, duties, authority 
and requirements are vested in, placed on, and extended to officers and special 
agents of the State Bureau of Investigation. (1937, c. 349, s. 4; 1939, c. Ali 
SH eal BO Fe iB gy Ths ee Ay Sat beg 

Editor’s Note.——The 1955 amendment 
added the second paragraph of this section. 


§ 114-14. General powers and duties of Director and assistants.— 
The Director of the Bureau and his assistants are given the same power of arrest 
as is now vested in the sheriffs of the several counties, and their jurisdiction shall 
be State-wide. The Director of the Bureau and his assistants shall, at the request 
of the Governor, give assistance to sheriffs, police officers, solicitors, and judges 
when called upon by them and so directed. They shall also give assistance, when 
requested, to the office of the Commissioner of Paroles in the investigation of 
cases pending before the parole office and of complaints lodged against parolees, 
when so directed by the Governor. (1937, c. 349, s. By 


§ 114-14.1. Transfer of personnel.—The Director of the State Bureau 
of Investigation shall have authority to transfer members of the Bureau from 
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one locality in the State to another as he may deem necessary. When any mem- 
ber of the State Bureau of Investigation is transferred from one point to another 
for the convenience of the State, or otherwise than upon the request of the em- 
ployee, the Bureau shall be responsible for transporting the household goods, fur- 
niture, and personal effects of the employee and members of his household. 


(1955, c. 1185, s. 2.) 


§ 114-15. Investigations of lynchings, election frauds, etc.; serv- 
ices subject to call of Governor; witness fees and mileage for Director 
and assistants.—The Bureau shall, through its Director and upon request of 
the Governor, investigate and prepare evidence in the event of any lynching or 
mob violence in the State; shall investigate all cases arising from frauds in con- 
nection with elections when requested to do so by the Board of Elections, and 
when so directed by the Governor. Such investigation, however, shall in nowise 
interfere with the power of the Attorney General to make such investigation as 
he is authorized to make under the laws of the State. The Bureau is authorized 
further, at the request of the Governor, to investigate cases of frauds arising un- 
der the Social Security Laws of the State, of violations of the gaming laws, and 
lottery laws, and matters of similar kind when called upon by the Governor so 
to do. In all such cases it shall be the duty of the Department to keep such 
records as may be necessary and to prepare evidence in the cases investigated, 
for the use of enforcement officers and for the trial of causes. The services of the 
Director of the Bureau, and of his assistants, may be required by the Governor 
in connection with the investigation of any crime committed anywhere in the 
State, when called upon by the enforcement officers of the State, and when, in the 
judgment of the Governor, such services may be rendered with advantage to the 
enforcement of the criminal law. 


All records and evidence collected and compiled by the Director of the Bureau 
and his assistants shall not be considered public records within the meaning of 
§ 132-1, and following, of the General Statutes of North Carolina and may be 
made available to the public only upon an order of a court of competent juris- 
diction, Provided that all records and evidence collected and compiled by the 
Director of the Bureau and his assistants shall, upon request, be made available 
to the solicitor of any district if the same concerns persons or investigations in 
his district. 


In all cases where the cost is assessed against the defendant and paid by him, 
there shall be assessed in the bill of cost, mileage and witness fees to the Director 
and any of his assistants who are witnesses in cases arising in courts of this State. 
The fees so assessed, charged and collected shall be forwarded by the clerks of 
the court to the Treasurer of the State of North Carolina, and there credited to 
te meee of Identification and Investigation Fund. (1937, c. 349, s. 6; 1947, 
c. 280.) 7 


Editor’s Note.—The 1947 amendment in- For brief comment on the amendment, 
serted the second paragraph. see 25 N. C. Law Rev. 403. 


§ 114-16. Laboratory and clinical facilities; employment of crim- 
inologists; services of scientists, etc., employed by State; radio system. 
—In the said Bureau there shall be provided laboratory facilities for the analysis 
of evidences of crime, including the determination of presence, quantity and 
character of poisons, the character of bloodstains, microscopic and other examina- 
tion material associated with the commission of crime, examination and analysis 
of projectiles of ballistic imprints and records which might lead to the deter- 
mination or identification of criminals, the examination and_ identification of 
fingerprints, and other evidence leading to the identification, apprehension, or con- 
viction of criminals. A sufficient number of persons skilled in such matters shall 
be employed to render a reasonable service to the prosecuting officers of the 
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State in the discharge of their duties. In the personnel of the Bureau shall be 
included a sufficient number of persons of training and skill in the investigation 
of crime and in the preparation of evidence as to be of service to local enforce- 
ment officers, under the direction of the Governor, in criminal matters of major 
importance. 

The laboratory and clinical facilities of the institutions of the State, both edu- 
cational and departmental, shall be made available to the Bureau, and scientists 
and doctors now working for the State through its institutions and departments 
may be called upon by the Governor to aid the Bureau in the evaluation, prepara- 
tion, and preservation of evidence in which scientific methods are employed, and 
a reasonable fee may be allowed by the Governor for such service. 

The State radio system shall be made available to the Bureau for use in its 


work. (1937, c. 349, s. 7.) 


§ 114-17. Co-operation of local enforcement officers.—AlIl local en- 
forcement officers are hereby required to co-operate with the said Bureau, its 
officers and agents, as far as may be possible, in aid of such investigations and 
arrest and apprehension of criminals as the outcome thereof. (1937, c. 349, s. 8.) 


§ 114-18. Governor authorized to transfer activities of Central 
Prison Identification Bureau to the new bureau; photographing and 
fingerprinting records.—The records and equipment of the Identification 
Bureau now established at Central Prison shall be made available to the said 
Bureau of Investigation, and the activities of the Identification Bureau now estab- 
lished at Central Prison may, in the future, if the Governor deem advisable, 
be carried on by the Bureau hereby established; except that the Bureau estab- 
lished by this article shall have authority to make rules and regulations whereby 
the photographing and fingerprinting of persons confined in the Central Prison, 
or clearing through the Central Prison, or sentenced by any of the courts of 
this State to service upon the roads, may be taken and filed with the Bureau. 
LOS rer 3 49 Se 2 1939 Lo) eon) 

Editor’s Note—By Session Laws 1953, State prison was changed to “Consolidated 
c. 55, the name of the Bureau of Identifi- Records Section — Prison Department.” 
cation having its principal offices at the See §§ 148-74 to 148-81. 
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Chapter 115. 


Education. 
SUBCHAPTER I, GENERAL Sec. 
PROVISIONS. 115-25. Eligibility for board membership. 
Aruelad: 115-26. Organization of board. 
115-27. Board a body corporate. 
State Plan for Public Education. 115-28. Meetings of the board. 
Sec. 115-29. Compensation of board members. 
115-1. General and uniform system of 115-30. Removal of member of county or 
schools. city board. 
115-2. Administration of system vested in 115-31. Suits and actions. 
State Board of Education. 115-32. Power to subpoena and to punish 
115-3. Educational districts. for contempt. 
115-4. Administrative units classified. 115-33. Witness failing to appear; misde- 
115-5. School system defined. meanor. 
115-6. Schools classified and defined. 115-34. Appeals to board of education and 
115-7. Term “district” defined. to superior court. 
115-8. Officials defined. 115-35. Powers and duties of county and 
115-9. Tax levying authorities defined. city boards generally. 
115-36. Length of school day, school 
SUBCHAPTER II. ADMINISTRA- month, and school term. 
TIVE ORGANIZATION. 115-37. Subjects taught in public schools. 
Article 2. 115-38. Kindergartens. 
: 115-39. Requirements and limitations of 
The State Board of Education. board in selecting superintend- 
115-10. Organization of Board. ent and his term of office. 
115-11. Powers and duties generally. 115-40. Office, equipment, and clerical as- 
sistants for superintendent. 
Article 3. 115-41. Prescribing duties of superintend- 
State Superintendent of Public ent not in conflict with law. 
Instruction. 115-42. Removal of county or city super- 
Me: , . intendent. 
115.12, Administrative head of public 445-43. Removal. of committeemen for 
school system. enuse: 
115-13. Office and salary. 115-44. Assistant superintendent and su- 
115-14. Administrative duties. : 
‘ pervisors. 
115-15. Duties as secretary to State Board 115-45. Authority of board over teachers, 
of Education, ‘supervisors and principals. 
Article 4. 115-46. Providing for training of teachers. 
: 115-47. Pay of teachers and other school 
Powers and Duties of Controller. employees. 
115-16. Controller to be administrator of 115-48. Tax levying authorities authorized 
fiscal affairs. to borrow and boards of educa- 
115-17. Duties of controller defined. tion limited in expenditures. 
115-49. Salary schedule for teachers. 
Article 5. 115-50. Authority for salary vouchers. 
County and City Boards of Education. 115-51. Lunchrooms may be provided. 
: 115-52. Purchase of equipment and sup- 
115-18. How constituted. i 
: plies. 
115-19. How nominated and elected. 115-53. Liability insurance and waiver of 
115-20. County board of elections to pro- immunity as to torts of agents, 
vide for nominations. tet 
115-21. City board of education, how con- Article 6. 
cele teachers, janitare and png, Powers and Duties of Superintendents. 
115-22. Members to qualify. 115-54. Residence, oath of office, and sal- 
115-23. Vacancies in nominations for mem- ary of superintendent. 
bership on county boards. 115-55. Vacancies in office of superintend- 
115-24. Vacancies in office. ent. 
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CHAPTER 115. 


Sec. 

115-56. Duties of superintendent as secre- 
tary to board of education. 

115-57. Duties of superintendents toward 
school personnel. 

115-58. Superintendent to approve and re- 
cord election of principals and 
teachers. 

115-59. Superintendent to prepare organi- 
zation statement and request for 
teachers. 

115-60. Superintendents shall keep proper 
financial records. 

115-61. County superintendents shall keep 
record of local taxes. 

115-62. Record of fines, forfeitures, and 
penalties. 

115-63. Superintendents must furnish 
boundaries of special taxing dis- 
tricts. 

115-64. Disbursement of local funds. 
115-65. Superintendent shall not pay 
teacher without contract. 
115-66. When superintendent may with- 

hold pay of teachers. 

115-67. Superintendents may suspend prin- 
cipals and teachers. 

115-68. City superintendents, powers, du- 


ties and responsibilities. 


Article 7. 


School Committees—Their Duties 
and Powers. 


115-69. Eligibility and oath of office. 

115-70. Appointment; terms; vacancies; 
advisory committees. 

115-71. Organization of school committee; 
meetings. 

115-72. How to employ principals, teach- 
ers, janitors and maids. 

115-73. Committee’s responsibility as to 
school property. 


SUBCHAPTER III. SCHOOL DIS- 
TRICT ORGANIZATION. 


Article 8. 


Creating and Consolidating School 
Districts. 


115-74. Creation and modification of school 
districts by State Board of Ed- 
ucation. 

115-75. Districts formed of portions of con- 
tiguous counties. 

115-76. Consolidation of districts and dis- 
continuance of schools. 

115-77. Enlarging tax districts and city 
units by permanently attaching 
contiguous property. 


EDUCATION 


SUBCHAPTER IV. REVENUE FOR 
THE, PUBLIC SCHOOLS: 


Article 9. 


County and City Boards of Education 
and Budgets. 
Sec. 
115-78. Objects of expenditure for opera- 
tion of public schools. 
115-79. Objects of expenditure included in 
State budget. 


115-80. Rules for preparation of school 

budgets. 

115-80.1. Establishment of capital reserve 
fund; appropriations; deposi- 
tary. 

115-80.2. Withdrawals from the reserve 
fund. 

115-80.3. Investment of moneys in reserve 
fund. 


115-80.4. Unlawful expenditure or with- 
drawal of reserve fund. 

115-80.5. Accounting for reserve fund. 

115-81. Tax levying authorities must re- 
port action on budgets. 

Copies of budgets to be filed with 
State Board of Education. 

Operating budget. 

Provision for disbursement of 
State funds. 

Fidelity bonds. 

Apportionment of local 
among administrative units. 

Procedure in cases of disagree- 
ment or refusal of tax levying 
authorities to levy taxes. 


115-82. 


115-83. 
115-84. 


115-85. 
115-86. funds 


115-87, 


115-88. Jury trial as to amount needed to 
maintain schools. 

Operation of county 
school budget. 


How school funds are paid out. 


115-89. and city 


115-90. 


Article 10. 


The Treasurer: His Powers, Duties 
and Responsibilities in Disbursing 
School Funds. 


115-91. Treasurer of school funds. 

115-92. Action against treasurer to re- 
cover funds. 

115-93. Annual reports of treasurer. 

115-94. Duties of treasurer on expiration 
of his term. 

115-95. Penalty for failure to report and 
to perform other duties. 

115-96. Speculating in teachers’ salary 
vouchers. 

115-97. Audit of school funds. 

115-98. Fines, forfeitures and penalties. 

115-99. Unclaimed fees of jurors and wit- 


nesses paid to school fund. 
115-100. Miscellaneous funds. 
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Article 11. 
Loans from State Literary Fund. 


Sec. 

115-101. Loans by State Board from State 
Literary Fund. 

115-102. Terms of loans. 

115-103. How secured and paid. 

115-104. Loans by county board to school 
districts. 

115-105. State Board of Education author- 
ized to accept funding or re- 
funding bonds of counties for 
loans; approval by Local Gov- 
ernment Commission. 

115-106. Issuance of bonds as part of gen- 
eral refunding plan. 

115-107. Validating certain funding and 


refunding notes of counties. 
115-108. Special appropriation from fund. 
115-108.1. Loans not granted in accord- 
ance with G. S. 115-101. 
115-108.2. Pledge of nontax revenues to 
repayment of loans from State 
Literary Fund. 


Article 12. 


Assumption of School District 
Indebtedness by Counties. 


115-109. Method of assumption; validation 
of proceedings. 

115-110. Taxes levied and collected for 
bonds assumed to be paid in- 
to school debt service fund of 
county; discharge of sinking 
fund custodian. 

115-111. Allocation to district bonds of 
taxes collected. 


Article 18. 


Refunding and Funding Bonds of 
School Districts. 


115-112. “School district” defined. 

115-113. Continuance of district until bonds 
are paid. 

115-114. Funding and refunding of bonds 
authorized; issuance and_ sale 
or exchange; tax levy for re- 
payment. 

115-115. Issuance of bonds by cities and 
towns; debt statement; tax levy 
for repayment. 


SUBCHAPTER V. SPECIAL LOCAL 
TAX ELECTIONS FOR SCHOOL 
PURPOSES. 


Article 14, 


School Areas Authorized to Vote 
Local Taxes. 


115-116. Purposes for which elections may 
be called. 
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Sec. 

115-117. Maximum rate and frequency of 
elections. 

Who may petition for election. 

Necessary information in _peti- 


tions. 


Boards of education must con- 
sider petitions. 

Action of board of county com- 
missioners or governing body 
of municipality. 

115-122. Rules governing elections. 

115-122.1. Effective date; levy of taxes. 

115-122.2. Conveyance of school property 

upon enlargement of city ad- 

Ministrative unit. 


115-123. Elections in districts created from 
portions of contiguous counties. 
115-124. Levy and collection of taxes. 


SUBCHAPTER VI. SCHOOL 
PROPERTY. 


Article 15. 
School Sites and Property. 


115-118. 
115-119. 


115-120. 


115-121. 


115-125. Acquisition of sites. 

115-126. Sale, exchange or lease of school 
property. 

115-127. Deeds to property. 

115-128. Vehicles owned by boards of ed- 
ucation exempt from taxation; 
registration. 

115-129. Provisions for school buildings 
and equipment. 

115-130. Erection and repair of school- 
houses. 

115-131. Board cannot erect or repair 
building unless site is owned 
_ by board. 

115-132. Duty of board to provide equip- 
ment for school buildings. 

115-133. Duties of boards of education to 


keep buildings in repair and 
determine use of school prop- 
erty. 

115-133.1. Duties of boards of education 
and tax levying authorities to 
insure public school buildings 
and equipment. 


Article 16. 


State Insurance of Public School 
Property. 


115-134. Authority and rules for organiza- 
tion of system. 

115-135. Public School Insurance Fund; 
decrease of premiums when 
fund reaches five per cent (5%) 
of total insurance in force. 
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115-136. Insurance of property by school 
governing boards; notice of 
election to insure and informa- 
tion to be furnished; outstand- 
ing policies. 

Inspections of insured public 
school properties. 

Information to be furnished prior 
to insuring in fund; providing 
for payment of premiums. 

Determination and adjustment of 
premium rates; certificate as to 
insurance carried; no lapsation; 
notice as to premiums required, 
and payment thereof. 

Adjustment of losses; determina- 
tion and report of appraisers; 
payment of amounts to treas- 
urers of local units; disburse- 
ment of funds. 

Maintenance of inspection and en- 
gineering service; cancellation 
of insurance. 


SUBCHAPTER WVIIs EMPLOY EES. 


Article 17. 


Principals’ and Teachers’ Employment 
and Contracts. 


115-137. 


115-138. 


115-139. 


115-140. 


115-141. 


115-142. Contracts of principals and teach- 
ers terminated at end of 1954- 
1955 term; employment there- 


after. 

115-143. Health certificate required for 
teachers and other school per- 
sonnel. 

115-144. Resignation of supervisor, princi- 
pal or teacher. 

115-145. Removal of principals and teach- 
ers. 

115-146. Duties of teachers generally; 
principals and teachers may use 
reasonable force in exercising 
lawful authority. 

115-147. Power to suspend or dismiss pu- 
pils. 

115-148. Duty to make reports to superin- 
tendent; making false reports 
or records. 

115-149. Care of school building. 

115-150. Authority and duty of principal 
generally. 

115-150.1. Duty of principal regarding fire 

hazards. 

115-150.2. Inspection of schools for fire 

hazards; reports; rules and 
regulations; removal or cor- 


rection of hazard. 

115-150.3. Liability for failure to perform 
duties imposed by sections 
115-150 to 115-150.2. 
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115-151. Salary increments for experience 
to teachers, principals and su- 
perintendents in armed and 
auxiliary forces. 


Article 18. 


Certification and Salaries of Employees; 
Workmen’s Compensation. 


115-152. Certificate prerequisite to employ- 
ment. 

Certifying and regulating the 
grade and salary of teachers. 

Local approval of certificate re- 
quired. 

Employment of persons without 
certificate unlawful; salaries 
not paid. 

Colleges to aid as to certificates. 

Pay of school officials and other 
employees. 

Authority of superintendent to is- 
sue salary vouchers. 

Cashing vouchers and payment of 
sums due on death of school 
employees. 

Workmen’s Compensation Act 
applicable to school employees. 


Article 18A. 


Payroll Savings Plan for Purchase of 
United States Bonds. 


115-160.1. Authority of administrative 
school unit to establish plan. 

115-160.2. Agreement between employee 
and board of education. 

115-160.3. Payroll deductions and invest- 
ment in United States Sav- 
ings Bonds. 

115-160.4. Cancellation of agreement; re- 
fund to employee. 


SUBCHAPTER VIII, PUPILS: 
Article 19. 


Census, Admissions and Attendance. 


115-161. Continuous school census. 

115-162. Age requirement and time of en- 
rollment. 

115-163. Pupils residing in school district 
shall have advantages of public 
schools. 

115-164. Children at orphanages permitted 
to attend public schools. 

115-165. Children not entitled to attend 
public schools. 


Article 20. 


General Compulsory Attendance Law. 
115-166. Parent or guardian required to 
keep child in school; excep- 
tions. 


115-153. 


115-154. 


115-155. 


115-156. 


115-157. 


115-158. 


115-159. 


115-160. 
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115-167. State Board of Education to make 
rules and regulations; method 
of enforcement. 

115-168. Attendance officer; reports; prose- 
cutions, 

115-169. Violation of law; penalty. 

115-170. Investigation and prosecution by 
welfare superintendent or at- 
tendance officer. 

115-171. Investigation as to indigency of 
child. 

115-172. Deaf and blind children to attend 
school; age limits; minimum 
attendance. 

115-173. Parents, etc., failing to send deaf 
child to school guilty of mis- 
demeanor; provisos. 

115-174. Parents, etc., failing to send blind 
child to school guilty of mis- 
demeanor; proviso. 

115-175. Superintendent to report defective 


children. 


Article 21. 
Assignment and Enrollment of Pupils. 


115-176. Authority to provide for assign- 
ment and enrollment of pupils; 
rules and regulations. 

115-177. Methods of giving notice in mak- 
ing assignments of pupils. 

115-178. Application for reassignment; no- 
tice of disapproval; hearing be- 
fore board. 

115-179. Appeal from decision of board. 


SUBCHAPTER IX. SCHOOL TRANS- 
PORTATION. 


Article 22. 
School Buses. 


Authority of county and city 
boards of education. 

Authority and duties 
Board of Education. 

Assignment of school buses ta 
schools. 

Use and operation of school buses. 

Assignment of pupils to school 
buses. 

School bus drivers; monitors. 

School bus routes. 

Inspection of school buses. 


115-180. 


115-181. of State 


115-182. 


115-183. 
115-184. 


115-185. 
115-186. 
115-187. 


115-188. Purchase and maintenance of 
school buses, materials and sup- 
plies. 

115-189. Aid in lieu of transportation. 


115-190. Contracts for transportation. 
115-190.1. Transportation continued for 
area annexed to municipality. 


3A N. C.—31 
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115-191. Use of school buses by State 
guard or national guard. 

115-192. Payment of awards to school bus 
drivers pursuant to the Work- 
men’s Compensation Act. 


Article 23. 


Certain Injuries to School Children 
Compensable. 


115-193. State Board of Education author- 
ized to pay claims. 

115-194. Approval of claims by State Board 
of Education final. 

115-195. Claims paid without regard to 
negligence of driver; amounts 
paid out declared lien upon civil 
recoveries for child. 

115-196. Disease and injuries incurred 
while not riding on bus not 
compensable. 

115-197. Claims must be filed within one 
year. 


SUBCHAPTER X. INSTRUCTION. 
Article 24. 
Courses of Study. 

Standard course of study for each 
grade. 

Adult education. 

Instruction for handicapped per- 
sons. 

Instruction in driver training and 
safety education. 


Boards of education authorized 
to provide courses in operation 
of motor vehicles. 

Instruction in music education; su- 
pervisor and area supervisors. 
Instruction in physical education 

and health education. 

115-205. Observance of special days. 


Article 25. 


Selection and Adoption of Textbooks. 

115-206. Textbook needs are determined 
by course of study. 

115-207. State Board of Education to se- 
lect and adopt textbooks. 

115-208. Appointment of Textbook Com- 
mission; members and_ chair- 
man; compensation. 

115-209. Commission to evaluate books of- 
fered for adoption. 

115-210. Selection of textbooks by Board. 

115-211. Adoption of textbooks and con- 
tracts with publishers. 


115-198. 


115-199. 
115-200. 


115-201. 


115-202. 


115-203. 


115-204. 
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115-212. Continuance and discontinuance 
of contracts with publishers; 
procedure for change of text- 
books. 

115-213. Advice of Attorney General as to 
form and legality of contracts. 

115-214. Publishers to register all agents 
or employees. 

115-215. Sale of books at lower price else- 
where reduces price to State. 


Article 26. 


Providing Basal and Supplemental Text- 
books and Instructional Materials. 


115-216. Powers and duties of State Board 
of Education. 


115-217. Proper care of books; right to 
purchase. 
115-218. Legal custodians of books fur- 


nished by State. 

Fumigation and disinfection of 
books. 

. County and city units may with- 

draw from State system. 

. Rentals paid to State treasury; 
for use of only those paying 
rentals. 

Free book system separate from 
rental system. 

Duties and authority of superin- 
tendents of local administra- 
tive units; withholding salary 
for failure to comply with sec- 
tion. 

County and city boards author- 
ized to operate local systems. 


115-219. 


115-222. 


115-223. 


115-224. 


115-225. Rental fees charged by adminis- 
trative units operating local 
system. 


Boards must keep complete rec- 
ords and audit same; unlawful 
to use book funds for other 
purposes. 

Boards may purchase books from 
State; patrons from boards. 

How local rental funds handled 
and paid out. 


Article 27. 
Vocational Education. 


Acceptance of benefits of Federal 
Vocational Education Act. 

Powers and duties of Board. 

State Superintendent to enforce 
article. 

State appropriation for yacational 
education. 

State Treasurer authorized to re- 
ceive and disburse vocational 
education funds. 


115-226. 


115-227. 


115-228. 


115-229. 


115-230. 
115-231. 


115-232. 


115-233. 
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115-234. Cooperation of county and city 
authorities with State Board. 
High schools offering vocational 
agriculture authorized to ac- 


quire lands for forest study. 


Article 28. 
Textile Training School. 


115-235. 


Creation of board of trustees; 
members and terms of office; 
no compensation. 

. Powers of board. 

-238. Board vested with powers and au- 

thority of former boards. 

. Persons eligible to attend institu- 

tions; subjects taught. 


Article 29. 
Vocational Training in Building Trades. 


115-240. Use of funds for purchase of 
building sites, materials, and 
for acquiring skilled services. 

115-241. Sale of buildings constructed by 
building trades classes; dispo- 
sition of proceeds. 

115-242. Advisory committee on construc- 
tion of projects. 


Article 30. 


Vocational Rehabilitation of Persons 
Disabled in Industry or Otherwise. 


115-243. Acceptance of federal aid. 
115-244. Authority to cooperate and plan 
program of rehabilitation. 


Article 31. 


Business, Trade and Correspondence 
Schools. 


trade and correspond- 
defined; schools 


115-236. 


115-245. Business, 
ence schools 
included. 

Must secure license before op- 
erating. 

Application for license; investi- 
gation; issuance or denial of 
license; fees; notification of 
changes; transfer of license. 

. Execution of bond required; filing 
and recording. 

Rights of action upon bond in 
event of breach; revocation of 
license; Board generally to su- 
pervise schools; regulations and 
standards. 

. Operating school without license 

made misdemeanor. 

115-251. Institutions exempted. 

115-252. Application of article to nonresi- 

dents, etc. 


115-246. 


115-247. 


115-249. 
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115-253. Solicitors. 

115-254. Contracts with unlicensed solici- 
tors and schools made null and 
void. 

Article 32. 
Non-Public Schools. 


115-255. Responsibility of State Board of 
Education to supervise non- 
public schools. 

115-256. Teachers must have certificates 
for grades they teach; instruc- 
tion given must substantially 
equal that given in public 
schools. 

115-257. Operators must report certain in- 
formation. 


Article 33. 


State Board of Education to License 
Certain Institutions and Regulate 
Degrees. 


115-258. Right to confer degrees restricted. 

115-259. Powers to grant license to confer 
degrees. 

115-260. Inspection of institution; revoca- 
tion of license. 


Article 34, 
Local Option. 


115-261. Statement of legislative policy 
and purposes. 

115-262. Definitions of words and phrases. 

115-263. Boards of education may suspend 
operation of schools pursuant to 
article; local option units. 


115-264. Two or more local option units 
within same administrative unit. 

115-265. Call for election on closing 
schools; suspension pursuant to 
election; right to education ex- 
pense grant. 


115-266. Call for election on reopening 
schools; reopening pursuant to 
election. 

115-267. Second elections within same 
school year. 

115-268. Copy of resolution calling for 
election to be furnished board 
of elections; notice of election. 

115-269. Conduct of elections. 

115-270. Registration of voters for pur- 
poses of elections under article. 

115-271. Form of ballots; use of voting 
machines. 

115-272. Continuation of contracts of prin- 
cipals, teachers, etc, when 
schools suspended. 

115-273. Obligations with respect to in- 
debtedness not affected. 
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Article 35. 
Education Expense Grants. 


115-274. Statement of legislative policy 
and purposes. 

115-275. Who may apply for State grants; 
when available; nonsectarian 
school defined. 

115-276. Amount of State grants. 

115-277. Applications to local boards for 
grants; standard forms; sign- 
ing. 

115-278. When applications to be approved. 

115-279. Applications to state number of 
school days; restricted to 180 
days; subsequent applications. 

115-280. Notice of approval of application 
for State grant; commitment 
restricted to 180 days; continu- 
ance of payments. 

115-281. Notice of disapproval of applica- 
tion; hearing; notice of disap- 
proval after hearing; petition to 
superior court; notice and pro- 
cedure; appeal to Supreme 
Court. 

115-282. Checks in payment of grants; 
certificates by schools attended; 
when child deemed in attend- 
ance. 

115-283. Payment periods; standard forms 
for applications, commitments, 
certificates, etc.; general super- 
vision and administration of 
funds. 

115-284. Payment of grants from State 
funds; fiscal procedures. 

115-285. Payments restricted to approved 
schools; lists; no control or su- 
pervision of schools vested in 
State. 

115-286. Appropriations for local grants; 
maximum grant from State and 
local funds. 

115-287. When application for local grant 
to be filed; eligibility for State 
grant prerequisite. 

115-288. Applications for local grants to 
state number of school days; 
restricted to 180 days; subse- 
quent applications. 

115-289. Checks in payment of local 
grants; certificates by schools 
attended; when child deemed in 
attendance. 

115-290. Payment period for local grants; 
administration procedures. 

115-291. Procedures for Management, su- 
pervision and disbursement of 
local funds. 

115-292. Payment of local grants restricted 
to approved schools. 
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Sec. 

115-293. Making false affidavit, etc. 

115-294. Parents, etc., accepting payments 
when not entitled thereto. 

115-295. School officials, etc. receiving 
payments when school not en- 
titled thereto. 


Article 36. 
Training of Mentally Retarded Children. 


115-296. State Superintendent of Public 
Instruction to organize and ad- 
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minister program of training; 
rules; eligibility for training. 

115-297. Local boards may establish pro- 
grams or centers; joint opera- 
tion; expenditure of State and 
local funds; gifts. 

115-298. Allocation of sufficient funds to 
administer program. 

115-299. Allocation of State-aid funds to 
local boards. 


SUBCHAPTER I. GENERAL PROVISIONS. 


ARTICLE 1. 
State Plan for Public Education. 


§ 115-1. General and uniform system of schools.—A general and 
uniform system of public schools shall be provided throughout the State, in ac- 
cordance with the provisions of article IX of the Constitution of North Carolina, 
wherein tuition shall be free of charge to all children of the State between the ages 
of six and twenty-one years, and to every person twenty-one years of age, or 
over, who has not completed a standard high school course of study, or who de- 
sires to study the vocational subjects taught in such school. The minimum six 
months school term required by article IX of the Constitution is hereby extended 
to embrace a total of one hundred and eighty days of school in order that there 
shall be operated in every county and city administrative unit a uniform school 
term of nine months without the levy of a State ad valorem tax therefor, and in 
order that substantial equality of educational opportunity may be available to all 
children of the State. (1955, c. 1372, art. 1, s. 1.) 


Cross Reference. — As to age require- 
ment and time of enrollment, see § 115-162. 
Editor’s Note. — Chapter 1372 of the 


1955 Session Laws rewrote all the provi- 
sions of this chapter of the General 
Statutes as contained in Recompiled Vol- 
ume 3A and the 1953 Supplement thereto, 
after deleting certain obsolete sections. A 


chapter and have been incorporated herein. 
These acts are chapters 366, 664, 817, 1231, 
1256, 1292, 1835 and 1374. Chapter 1372 
provides that it shall not be construed to 
repeal any local or special acts relating 
to the public schools. 

Cited in State v. Lenoir, 249 N. C. 96, 
105 S. E. (2d) 411 (1958). 


number of other 1955 acts relate to this 


§ 115-2. Administration of system vested in State Board of Educa- 
tion.—The general supervision and administration of the free public school sys- 
tem shall be vested in the State Board of Education, to consist of the Lieutenant 
Governor, the State Treasurer, the State Superintendent of Public Instruction, 
and ten (10) members to be appointed by the Governor, subject to confirmation 
by the General Assembly in joint session. Of the appointive members of the 
State Board of Education, one shall be appointed from each of the eight educa- 
tional districts, and two shall be appointed as members at large. All appointive 
members of the State Board of Education shall serve for a term of eight years 
and in four classes, as provided in the Constitution. Any appointments to fill 
vacancies shall be made by the Governor for the unexpired term, which appoint- 
ments shall not be subject to confirmation. The Governor shall transmit to 
the presiding officers of the Senate and House of Representatives, on or before 
the 60th legislative day of the General Assembly the names of the persons ap- 
pointed by him and submitted to the General Assembly for confirmation; and 
thereafter, pursuant to joint resolution, the Senate and House of Representatives 
shall. meet in joint session for consideration of an action upon such appointments. 


484 


§ 115-3 Cu. 115. Epucation—SratE PLAN § 115-4 


The provisions of this article shall not affect the terms of office of the members 
of the State Board of Education as now constituted. 

The State Superintendent of Public Instruction shall be the administrative 
head of the public school system and shall be the secretary of the Board. (1955, 
eo 13/2jart.: 1,:s::25) 

Cited in Jeffers v. Whitley, 165 F. Supp. 

951 (1958). 


§ 115-3. Educational districts.—The State of North Carolina shall be 
divided into eight educational districts embracing the counties herein set forth: 


First District 
Beaufort, Bertie, Camden, Chowan, Currituck, Dare, Gates, Hertford, Hyde, 
Martin, Pasquotank, Perquimans, Pitt, Tyrrell, Washington. 
Second District 
Brunswick, Carteret, Craven, Duplin, Greene, Jones, Lenoir, New Hanover, 
Onslow, Pamlico, Pender, Sampson, Wayne. 
Third District 


Durham, Edgecombe, Franklin, Granville, Halifax, Johnston, Nash, Northamp- 
ton, Vance, Wake, Warren, Wilson. 


Fourth District 
Bladen, Columbus, Cumberland, Harnett, Hoke, Lee, Montgomery, Moore, 
Richmond, Robeson, Scotland. 
Fifth District 
Alamance, Caswell, Chatham, Davidson, Forsyth, Guilford, Orange, Person, 
Randolph, Rockingham, Stokes. 
Sixth District 
Anson, Cabarrus, Cleveland, Gaston, Lincoln, Mecklenburg, Stanly, Union. 


Seventh District 


Alexander, Alleghany, Ashe, Avery, Burke, Caldwell, Catawba, Davie, Iredell, 
Rowan, Surry, Watauga, Wilkes, Yadkin. 


Eighth District 
Buncombe, Cherokee, Clay, Graham, Haywood, Henderson, Jackson, Macon, 


Madison, McDowell, Mitchell, Polk, Rutherford, Swain, Transylvania, Yancey. 
CIOs g Ch 3/2) art? San) 


§ 115-4. Administrative units classified. — Each county of the State 
shall be classified as a county administrative unit, the schools of which, except 
in city administrative units, shall be under the general supervision and control | 
of a county board of education with a county superintendent as the administra- 
tive officer. 

A city administrative unit shall be classified as an area within a county or ad- 
jacent parts of two or more contiguous counties which has been or may be ap- 
proved by the State Board of Education as such a unit for purposes of school 
administration. The general administration and supervision of a city adminis- 
trative unit shall be under the control of a board of education with a city super- 
intendent as the administrative officer. 

All administrative units, whether city or county, shall be dealt with by the 
State school authorities in all matters of school administration in the same way. 


C1955) C0172, att: 1;°s) 42) 


Cross Reference.—See note to § 115-126. be sued only when and as authorized by 
Suit against Administrative School Unit. statute. Smith v. Hether, 235°N. .C.) 1,68 
—A city administrative school unit may  S. E. (2d) 783 (1952). 
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An administrative school unit may not trustees or employees. Smith v. Hefner, 
be held liable for torts committed by its 235 N. C. 1, 68 S. E. (2d) 783 (1952). 


§ 115-5. School system defined.— The school system of each county 
and city administrative unit shall consist of twelve years of study or grades, and 
shall be graded on the basis of a school year of not less than nine months. The 
system may be organized in one or two ways as follows: The first eight grades 
shall be styled the elementary school and the remaining four grades, the high 
school; or if more practicable, a junior high school may be formed by combining 
the first year of high school with both the seventh and eighth grades or with 
the eighth grade alone, and a senior high school which shall comprise the last 
three years of high school work. For purposes of Title V of the National De- 
fense Education Act of 1958 (Public Law 85-864) the term “secondary school” 
shall be applicable to grades seven through twelve. (1955, c. 1372, art. 1, s. 5; 
1050 Meio Ostman 

Editor’s Note. — The 1959 amendment 
added the last sentence. 


§ 115-6. Schools classified and defined.—The different types of public 
schools are classified and defined as follows: 

(1) An elementary school, that is, a school which embraces a part or all of 
the eight elementary grades. ; 

(2) A high school, that is, a school which embraces a high school depart- 
ment above the elementary grades and which offers at least the mini- 
mum high school course of study prescribed by the State Board of 
Education. 

(3) A union school, that is, a school which embraces both elementary and 
high school grades. 

(4) A junior high school, that is, a school which embraces not more than 
the first year of high school with not more than the upper two ele- 
mentary grades. 

(5) A senior high school, that is, a school which embraces the tenth, eleventh 
and twelfth grades. 

(6) A vocational school known and designated as an industrial education 
center conducted for adults as well as mature or select high school 
Students. (1955.07 13/72,.amwl ae. iby 1959" CO) S Bereta. 

Editor’s Note. — The 1959 amendment 
added subdivision (6). 


§ 115-7. Term ‘district’? defined.—The term “district” here used is de- 
fined to mean any convenient territorial division or subdivision of a county, cre- 
ated for the purpose of maintaining within its boundaries one or more public 
schools. It may include one or more incorporated towns or cities, or parts thereof, 
or one or more townships, or parts thereof, all of which territory is included in 
a common boundary. There shall be two different kinds of districts: 

(1) The nontax district, that is, a territorial division of a county administra- 
tive unit under the control of the county board of education, or a 
city administrative unit under the control of a city board of education, 
but having no special local tax fund voted by the people for supple- 
menting State and county funds. 

(2) The local tax district, that is, a territorial division of a county adminis- 
trative unit under the control of the county board of education, or a 
city administrative unit under the control of a city board of education 
but having in addition to State and county funds, a special local tax 
fund voted by the people for supplementing State and county funds. 


(1055 cel OAceeeE els Bay «) 


Equivalent of Township. — Brown v. 
Candler, 236 N. C. 576, 73 S. E. (2d) 550 
(1952). 
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§ 115-8. Officials defined.—The governing board of a county adminis- 
Lrative init-is “the Ryser sees ot, county board of education.” The gov- 
erning board! of :avecitysadniaisizative® unit pis: ‘thei. ss hued Os.. WelAge ces city 
board of education.” The governing board of the school district is “the ........ 
2 See district committee.”” The executive officer of either a county or city 
administrative unit shall be called “superintendent.” The executive head of a 
district or school shall be called “principal.” (1955, c. 1372, art. 1, s. 8.) 


§ 115-9. Tax levying authorities defined.—As used in this chapter, the 
term “tax levying authorities” shall mean the board of county commissioners in 
all cases except where the boundaries of a city administrative unit shall be co- 
terminous with or situate wholly within the boundaries of an incorporated city or 
town, in which case the term “tax levying authorities” shall mean the governing 
body of such city or town; provided, the municipal governing body may, by ap- 
propriate resolution, transfer this authority to the board of county commissioners 
with the approval of the board of county commissioners. (1955, c. 1372, art. 1, 
so 


SUBCHAPTER II. ADMINISTRATIVE ORGANIZATION. 


ARTICLE 2. 
The State Board of Education. 


§ 115-10. Organization of Board.—(a) Presiding Officer—The State 
Board of Education shall elect from its membership a chairman and vice chair- 
man. A majority of the Board shall constitute a quorum for the transaction of 
business. Per diem and expenses of the appointive members of the board shall 
be provided by the General Assembly. The chairman of the Board shall preside 
at all meetings of the Board. In the absence of the chairman, the vice chairman 
shall preside; in the absence of both the chairman and the vice chairman, the 
Board shall name one of its own members as chairman pro tempore. 

(b) Regular Meetings of Board.—The regular meetings of the Board shall be 
held each month on a day certain, as determined by the Board. The Board shall 
determine the hour of the meeting, which may be adjourned from day to day, or 
to a day certain, until the business before the Board has been completed. 

(c) Special Meetings.—Special meetings of the Board may be set.at any regular 
meeting or may be called by the chairman or by the secretary upon the approval 
of the chairman; provided, a special meeting shall be called by the chairman upon 
the request of any five members of the Board. In case of regular meetings and 
special meetings, the secretary shall give notice to each member, in writing, of 
the time and purpose of the meeting, by letter directed to each member at. his 
home post office address. Such notice must be deposited in the Raleigh Post 
Office at least three days prior to the date of meeting. 

(d) Voting.—No voting by proxy shall be permitted. Except in voting on text-: 
book adoptions, all voting shall be viva voce unless a record vote or secret ballot 
is demanded by any member, and a majority of those present and voting shall be 
necessary to carry a motion. The secretary as a Board member is entitled to 
vote on all matters before the Board. 

(e) Voting on Adoption of Textbooks.—A majority vote of the whole mem- 
bership of the Board shall be required to adopt textbooks, and a roll call vote shall 
be had on each motion for such adoption or adoptions. A record of all such votes 
shall be kept in the minute book. 

(f{) Committees—The Board may create from its membership such committees 
as it deems necessary to facilitate its business. The chairman of the Board shall 
appoint members to the several committees, and the secretary shall be an ex officio 
member of each committee so created and named. 

(g) Record of Proceedings.—All the proceedings of the Board shall be recorded 
in a well bound and suitable book, which shall be kept in the office of the Superin- 
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tendent of Public Instruction, and open to public inspection. (1955, c. 1372, art. 
2S 1E819592Ci1573"s2199) 

Editor’s Note. — The 1959 amendment 
rewrote the first sentence of subsection (c). 


§ 115-11. Powers and duties generally.—The powers and duties of the 
State Board of Education are defined as follows: 

(1) General Supervision and Administration—The Board shall have gen- 
eral supervision and administration of the educational funds provided 
by the State and federal governments, except those mentioned in sec- 
tion five of article IX of the State Constitution, and also excepting 
such local funds as may be provided by a county, city, or district. 

(2) Successors to Powers of President of Literary Fund and to Boards or 
Commissions.—The Board shall succeed to all the powers and trusts 
of the president and directors of the Literary Fund of North Caro- 
lina; and to all the powers, functions, duties, and property of all 
abolished commissions and boards including the State School Com- 
mission, the State T'extbook Commission, the State Board for Voca- 
tional Education, and the State Board of Commercial Education, in- 
cluding the power to take, hold and convey property, both real and 
personal, to the same extent that any corporation might take, hold 
and convey the same under the laws of this State. 

(3) Power to Divide the Administrative Units into Districts—The Board 
shall have power to create in any county administrative units a 
convenient number of school districts, upon the recommendation of 
the county board of education. Such a school district may be entirely 
in one county or may consist of contiguous parts of two or more 
counties. The Board may modify the district organization in any ad- 
ministrative unit when it is deemed necessary for the economical and 
efficient administration and operation of the State school system, when 
requested to do so by the appropriate county or city board of educa- 
tion. 

(4) Divisions of Functions of Board—The Board shall divide its duties 
into two separate functions, insofar as may be practicable, as follows: 

a. All those matters relating to the supervision and administration 
of the public school system, except the supervision and manage- 
ment of the fiscal affairs of the Board, shall be under the direc- 
tion of the State Superintendent in his capacity as the constitu- 
tional administrative head of the public school system. 

b. All those matters relating to the supervision and administration 
of the fiscal affairs of the public school fund committed to the 
administration of the State Board of Education shall be under 
the supervision and management of the controller. 

(5) Appointment of Controller—The Board shall appoint a controller, sub- 
ject to the approval of the Governor, who shall serve at the will of 
the Board and who, under the direction of the Board, shall have 
supervision and management of the fiscal affairs of the Board. The 
salary of the controller shall be fixed by the Governor subject to the 
approval of the Advisory Budget Commission and shall be paid from 
Board appropriations. 

(6) Apportionment of Funds.—The Board shall have authority to apportion 
and equalize over the State all State school funds. 

(7) Investments.——The Board is authorized to direct the State Treasurer to 
invest in interest bearing securities any funds which may come into 
its possession, and which it deems expedient to invest, as other funds 
of the State are now or may be hereafter invested. 

(8) Acceptance of Federal Funds and Aid—The Board is authorized to 
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accept for the schools of the State any federal funds, or aids, that 
may be appropriated now or hereafter by the federal government for 
the encouragement and improvement of any phase of the free public 
school program which, in the judgment of the Board, will be bene- 
ficial to the operation of the schools. However, the Board is not au- 
thorized to accept any such funds upon any condition that the public 
schools of this State shall be operated contrary to any provisions of 
the Constitution or statutes of this State. 


(9) Power to Purchase at Mortgage Sales; Payment of Drainage Assess- 


ments.—The State Board of Education is authorized to purchase at 
public sale any land or lands upon which it has a mortgage or deed 
of trust securing the purchase price, or any part thereof, and when 
any land so sold and purchased by the said Board of Education is a 
part of a drainage district theretofore constituted, upon which said 
land assessments have been levied for the maintenance thereof, such 
assessments shall be paid by the said State Board of Education, as if 
said land had been purchased or owned by an individual. 


(10) Power to Adjust Debts for Purchase Price of Lands Sold; Sale of 


Mortgages, etc—The State Board of Education is hereby authorized 
and empowered to settle, compromise or otherwise adjust any in- 
debtedness due it upon the purchase price of any land or property 
sold by it, or to cancel and surrender the notes, mortgages, trust 
deeds, or other evidence of indebtedness without payment, when, in 
the discretion of said Board, it appears that it is proper to do so. 
The Board of Education is further authorized and empowered to sell 
or otherwise dispose of any such notes, mortgages, trust deeds, or 
other evidence of indebtedness. 


(11) Power to Establish City Administrative Units—The Board shall have 


power, in its discretion, to alter the boundaries of any city adminis- 
trative unit, to establish additional city administrative units when, in 
its opinion, such change is desirable for better educational advantages 
or better school administration: Provided, that such change in ad- 
ministration shall not have the effect of abolishing any special taxes 
that may have been voted in such unit. 


(12) Power to Allot Special Teaching Personnel and Funds for Clerical 


Assistants to Principals—The Board shall have power to provide 
for the enrichment and strengthening of educational opportunities for 
the children of the State, and when sufficient State funds are available 
to provide first for the allotment of such a number of teachers as to 
prevent the teacher load from being too great in any school, the 
Board is authorized, in its discretion, to make an additional allotment 
of teaching personnel to county and city administrative units of the. 
State to be used either jointly or separately, as the Board may pre- 
scribe. Such additional teaching personnel may be used in the ad- 
ministrative units as librarians, special teachers, or supervisors of 
instruction and for other special instructional services such as art, 
music, physical education, adult education, special education, or in- 
dustrial arts as may be authorized and approved by the Board. The 
salary of all such personnel shall be determined in accordance with 
the State salary schedule adopted by the Board. 

In addition, the Board is authorized and empowered, in its discre- 
tion, to make allotments of funds for clerical assistants for classified 
principals and for attendance officers. 


(13) Power to Make Provisions for Sick Leave-——The Board is authorized 


and empowered, in its discretion, to make provision for sick leave with 
pay for any teacher or principal not to exceed five days per school 
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term and promulgate rules and regulations providing for necessary 
substitutes on account of said sick leave. The pay for a substitute shail 
be fixed by the Board. The Board may provide to each administra- 
tive unit not exceeding one per cent (1%) of the cost of instructional 
services for the purpose of providing substitute teachers for those on 
sick leave as authorized by law or by regulations of the Board, but not 
exceeding the provisions made for other State employees. 

(14) Miscellaneous Powers and Duties—All the powers and duties exer- 
cised by the State Board of Education shall be in conformity with the 
Constitution and subject to such laws as may be enacted from time to 
time by the General Assembly. Among such duties are: 

a. To certify and regulate the grade and salary of teachers and other 
school employees. 

b. To adopt and supply textbooks. 

c. To adopt a standard course of study upon recommendation of 
the State Superintendent of Public Instruction. 

d. To formulate rules and regulations for the enforcement of the 
compulsory attendance law. 

e. To regulate the conferring of degrees and to license educational 
institutions. 

f. To report to the General Assembly on the operation of the State 
Literary Fund. 

g. To approve the establishment of schools for adult education un- 
der the direction and supervision of the State Superintendent of 
Public Instruction. 

h. To manage and operate a system of insurance for public school 
property. (1955, 'c. 13/2, art, 205) 2. 1957 5414s, 11.) 


Editor’s Note. — The 1957 amendment ernor subject to the approval of the Ad- 
struck out the words “Board, subject to visory Budget Commission.” 
the approval of the Director of the Cited in Jeffers v. Whitley, 165 F. Supp. 
Budget” in subdivision (5), and substi- 951 (1958). 
tuted in lieu thereof the words “Gov- 


ARTICLE 3. 
State Superintendent of Public Instruction. 


§ 115-12. Administrative head of public school system.—The State 
Superintendent of Public Instruction, as administrative head of the public school 
system, shall perform the duties prescribed by law and he shall be secretary of the 
State Board of Education. (1955, c. 1372, art. 3, s. 1.) 

Cited in Jeffers v. Whitley, 165 F. Supp. 
951 (1958). 


§ 115-13. Office and salary.—The Superintendent shall keep his office in 
the Education Building in Raleigh, and his salary shall be ten thousand dollars 
($10,000.00) a year, payable monthly. 


From and after the time the State Superintendent of Public Instruction shall 
take the oath of office and begin serving the term for which he is to be elected in 
1956, he shall receive an annual salary of thirteen thousand five hundred dollars 
($13,500.00) : Provided, that said salary shall be paid out of the Contingency and 
Emergency Fund if funds for same are not available in the General Fund for the 
biennium ending June 30, 1957. (1955, c. 1372, art. 3, s. 2: c. 1374.) 


§ 115-14. Administrative duties.—It shall be the duty of the State Su- 
perintendent of Public Instruction: 


(1) To organize and establish a Department of Public Instruction which shall 
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include such divisions and departments as are necessary for supervi- 
sion and administration of the public school system. 

(2) To keep the public informed as to the problems and needs of the public 
schools by constant contact with all school administrators and teach- 
ers, by his personal appearance at public gatherings, and by informa- 
tion furnished to the press of the State. 

(3) To report biennially to the Governor thirty days prior to each regular 
session of the General Assembly, such report to include information 
and statistics of the public schools, with recommendations for their 
improvement and for such changes in the school law as shall occur to 
him. 


(4) To have printed and distributed such educational bulletins as he shall 
deem necessary for the professional improvement of teachers and for 
the cultivation of public sentiment for public education, and to have 
printed all forms necessary and proper for the administration of the 
Department of Public Instruction. (1955, c. 1372, art. 3, s. 3.) 


§ 115-15. Duties as secretary to State Board of Education. — As 
secretary, under the direction of the Board, it shall be the duty of the State Su- 
perintendent of Public Instruction: 


(1) To administer through the Department of Public Instruction the instruc- 
tional policies established by the Board. 


(2) To keep the Board informed regarding developments in the field of pub- 
lic education. 

(3) To make recommendations to the Board with regard to the problems and 
needs of education in North Carolina. 

(4) To make available to the public schools a continuous program of com- 
prehensive supervisory services. 

(5) To collect and organize information regarding the public schools, on the 
basis of which he shall furnish the Board such tabulations and reports 
as may be required by the Board. 

(6) To communicate to the public school administrators all information and 
instructions regarding instructional policies and procedures adopted 
by the Board. 

(7) To have custody of the official seal of the Board and to attest all deeds, 
leases, or written contracts executed in the name of the Board. All 
deeds of conveyance, leases, and contracts affecting real estate, title 
to which is held by the Board, and all contracts of the Board required 
to be in writing and under seal, shall be executed in the name of the 
Board by the chairman and attested by the secretary; and proof of the 
execution, if required or desired, may be had as provided by law for 
the proof of corporate instruments. 

(8) To attend all meetings of the Board and to keep the minutes of the pro- 
ceedings of the Board in a well-bound and suitable book, which min- 
utes shall be approved by the Board prior to its adjournment; and, as 
soon thereafter as possible, to furnish to each member of the Board 
and the controller a copy of said minutes. 

(9) To perform such other duties as the Board may assign to him from time 
fo titties (Seem lo/25. ares: st4-) 


ARTICLE 4. 


Powers and Duties of Controller. 


§ 115-16. Controller to be administrator of fiscal affairs.—(a) Ex- 
ecutive Administrator.—The controller is constituted the executive administrator 
of the Board in the supervision and management of the fiscal affairs of the Board. 
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In this capacity it shall be his duty, under the direction of the Board, to adminis- 
ter the funds provided for the operation of the schools of the State for one hun- 
dred eighty days on such standards as may be determined by the Board and al- 
ways within the total funds appropriated therefor. 

(b) Fiscal Affairs of Board Defined.—All matters pertaining to the budgeting, 
allocation, accounting, auditing, certification, and disbursing of public school 
funds, now or hereafter committed to the administration of the State Board of 
Education, are included within the meaning of the term “fiscal affairs of the 
Board” and, under the direction of the Board, shall be supervised and managed 
by the controller. The fiscal affairs of the Board shall also include: 


(1) The preparation and administration of the State school budget, including 
all funds appropriated for the maintenance of the nine months’ public 
school term. 

(2) The allotment of teachers. 

(3) The protection of State funds by appropriate bonds. 

(4) Workmen’s compensation as applicable to school employees. 

(5) Sick leave. 

(6) And all fiscal matters embraced in the objects of expenditure referred 
to in section IX, “Public Schools”, in the act entitled “An Act to Make 
Appropriations for the Maintenance of the State’s Departments, 
Bureaus, Institutions, and Agencies, and for Other Purposes”, in- 
cluding therein: 

a. Support of nine months’ term. 

b. State Board of Education. 

c. Vocational education. 

d. Purchase of free textbooks. 

e. Vocational textile training school. 

f. Administration of the State School Plant Construction Improve- 
ment and Repair Fund. 

(7) The administration of such federal funds as may be made available by 
acts of Congress for the use of public schools. 

(8) Administration of all State funds derived from the sale and rental of 
textbooks in the public schools. 

(9) The operation of plant, and other auxiliary agencies under the adminis- 
tration of the Board. : 

(10) Administration of the Public School Insurance Fund. ClLOoSuem bora 
art. 4, s. 1.) 


§ 115-17. Duties of controller defined.—The controller, under the di- 
rection of the Board, shall perform the following duties: 


(1) He shall maintain a record or system of bookkeeping which shall reflect 
at all times the status of all educational funds committed to the ad- 
ministration of the Board and particularly the following: 

a. State appropriation for maintenance of the nine months’ public 
school term, which shall include all the objects of expenditure 
enumerated in G. S. 115-79. 

. State appropriation and any other funds provided for the pur- 

chase and rental of public school textbooks. 

c. State literary and building funds and such other building 
funds as may be hereafter provided by the General Assembly 
for loans, or grants, to county boards of education for school 
building purposes. 

d. State and federal funds for vocational education and other funds. 
as may be provided by act of Congress for assistance to the ed- 
ucational program. 

e. Vocational rehabilitation funds. 
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f. State appropriation for the maintenance of the Board and its 
office personnel and including all employees serving under the 
Board. 

g. Any miscellaneous funds within the jurisdiction of the Board 
not included in the above. 


(2) He shall prepare all forms and questionnaires necessary to furnish in- 
formation and data for the consideration of the Board jn preparing the 
State budget estimates required to be determined by the Board as to 
each administrative unit. 


(3) He shall certify to each administrative unit the teacher allotment as de- 
termined by the Board under G. S. 115-59, The superintendents of the 
administrative units shall then certify to the State Superintendent the 
names of the persons employed as teachers and principals by districts. 
The State Superintendent shall then determine the certificate ratings 
of the teachers and principals, shall certify such ratings to the con- 
troller, who shall then determine in accordance with the State stand- 
ard salary schedule for teachers and principals, the salary rating of 
each person so certified. The controller shall then determine, in ac- 
cordance with the schedule of salaries established, the total cost of 
salaries in each county and city administrative unit for teachers and 
principals to be included in the State budget for the current fiscal year. 

(4) He shall satisfy himself before issuing any requisition upon the Budget 
Bureau for payment out of the State treasury of any funds placed to 
the credit of any administrative unit, under the provisions of G. §S. 
115-84: 

a. That funds are lawfully available for the payment of such requisi- 
tion; and 

b. Where the order covers salary payment to any employee or em- 
ployees, that the amount thereof is within the salary schedule or 
salary rating of the particular employee. 


(5) He shall procure, through the Division of Purchase and Contract, a con- 
tract or contracts for the purchase of the estimated needs and require- 
ments of the several administrative units, covering the items of jan- 
itor’s supplies, instructional supplies, supplies used by the State Board 
of Education, and all other supplies, the payment for which is made 
from funds committed to the administration of the Board. 


(6) He shall purchase from the various publishers the textbooks needed and 
required in the public schools in accordance with contracts made by 
the State Board of Education. 


(7) He shall, in cooperation with the State Auditor, have jurisdiction in the 
auditing of all school funds, under the provisions of G. S. 115-97, and 
also in the auditing of all other funds which by law are committed to 
the administration of the Board. 

(8) He shall attend all meetings of the Board and shall furnish all such infor- 
mation and data concerning the fiscal affairs of the Board as the Board 
may require. 

(9) He shall employ all necessary employees who work under his direction 
in the administration of the fiscal affairs of the Board. 

(10) He shall report directly to the Board upon all matters coming within 
his supervision and management. ‘ 

(11) He shall furnish to the State Superintendent such information relating 
to fiscal affairs as may be necessary in the administration of his official 
duties. 

(12) He shall perform such other duties as may be assigned to him by the 
Board from time to time. (1955, c. 1372, art. 4, s. 2.) 


493 


§ 115-18 Cu, 115. Epucation—County Anp City Boarps § 115-21 
ARTICLE 5. 
County and City Boards of Education. 
§ 115-18. How constituted. — The county board of education in each 


county shall consist of the number of members which have been or may be ap- 
pointed by the General Assembly in its biennial act or acts appointing members of 
boards of education. The term of office shall be for two years, except as may be 
otherwise provided in the said act or acts; provided that this section shall not 
have the effect of repealing any local or special acts relating to the boards of edu- 


cation of any particular counties. 


Local Modification—McDowell: 1957, c. 
144; Orange: 1959, c. 176. 

A member of the county board of educa- 
tion holds a public office under the State 
and is thus subject to the prohibition 
against double office holding contained in 
ATE Vins oat Noe Gan Const Ldwards) ve 
Yancey County Board of Ed., 235 N. C. 
345, 70 S. E. (2d) 170 (1952). 


(1Oon om 3/72, arty orci 


Under sec. 7, Art. XIV, of the Consti- 
tution, one person cannot hold the office 
of county commissioner and also be a 
member of the county board of education. 
State v. Thompson, 122 N. C. 493, 29 S. 
E. 720 (1898). 

Cited in Walker v. Moss, 246 N. C. 196, 
97 S. E. (2d) 836 (1957); Jeffers v. Whit- 
ley, 165 F. Supp. 951 (1958). 


§ 115-19. How nominated and elected.—Nominations for membership 
on county boards of education shall be made biennially at party primaries or con- 
ventions at the same time and in the same manner as that in which other county 
officers are nominated. At such primaries or conventions each political party shall 
nominate members of county boards of education to take the place of the members 
of such boards whose terms next expire. The names of the persons so nominated 
in each county shall be duly certified by the chairman of the county board of elec- 
tions within ten days after their nomination is declared to the State Superintend- 
ent of Public Instruction, who shall transmit the names of all persons so nomi- 
nated, together with the name of the political party nominating them, to the chair- 
man of the committee on education of the House of Representatives in the next 
regular session of the General Assembly within ten days after it convenes. ‘The 
General Assembly shall elect or appoint one or more, from the candidates so 
nominated, members of the county board of education for such county. Upon 
failure of the General Assembly to elect or appoint members as herein provided, 
such failure shall constitute a vacancy, which shall be filled by the State Board of 
Education. The term of office of each member shall begin on the first Monday in 
April of the year in which he is elected, and shall continue until his successor is 
elected and qualified. This section shall not have the effect of repealing any local 
or special acts relating to the boards of education of any particular counties. 


(AOS oS SceRl Os aimee. 2a) 


Local Modification.—Buncombe: 1953, c. 
632; Durham: 1957, c. 429; Graham: 1959, 


c. 85; Haywood: 1953, c. 1259; Iredell: 
1957) co 951; Jackson 1959;0c.. 78> Leer 
LOSS vied 7055) Surry suless meci 7 80... si 4: 


Washington: 1953, c. 493. 
Editor’s Note. — Session Laws 1959, c. 
436 provides that notwithstanding any 


the members of the board of education of 
Polk County shall be nominated and 
elected as prescribed by this section. 

As to former statute, see State v. Fort- 
ner, 236 N. ‘C.. 286,) 72) .S: Es (ed) 594 
(1952). 

Cited in Walker v. Moss, 246 N. C. 196, 
97 S. E. (2d) 836 (1957). 


public-local or local act to the contrary, 


§ 115-20. County board of elections to provide for nominations.— 
The county board of elections, under the direction of the State Board of Elections, 


shall make all necessary provisions for such nominations as are herein provided 
for. C195 o"¢C.°13/2) arte) 


§ 115-21. City board of education, how constituted; how to em- 
ploy principals, teachers, janitors and maids.—The board of education for 
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§ 115-24 


any city administrative unit shall be appointed or elected as now provided by law. 
If no provision is now made by law for the filling of vacancies in the membership 
of any city board of education, such vacancy may be filled by the governing body 


of the city or town embraced by said administrative unit. 


In the event that any 


such vacancy is not filled in this manner within thirty days, the State Board of 
Education may fill such vacancy or vacancies. 
In the city administrative units, principals and teachers shall be elected and 


janitors and maids appointed by the board of education of such administrative unit 


upon the recommendation of the superintendent of city schools, 


art. 5, s. 4.) 


(1955, ¢. 1372, 


§ 115-22. Members to qualify.—Those persons who shall be elected or 


appointed members of the county boar 
and those persons elected or appointed 
must qualify by taking the oath of offic 
next succeeding their election or appointment. 


d of education by the General Assembly, 
members of the city board of education, 
e on or before the first Monday in April 


A failure to qualify within that 


time shall constitute a vacancy: Provided, that in the event that the General As- 
sembly shall fail to elect members of the board of education by the first Monday 
in April, members shall qualify as soon as practicable after they are elected. 
Those persons elected or appointed to fill a vacancy must qualify within thirty 


days after notification thereof, 


A failure to qualify within that time shall consti- 


tute a vacancy. ‘This section shall not have the effect of repealing any local or 


special acts relating to the boards of education of any particular counties. 


GAlos2, att, 5.46...5.) 

Effect of Failure to Qualify on Day 
Prescribed.—A county board of education 
is a body politic and corporate, and is au- 
thorized to prosecute and defend suits in 
its own name, and to discharge certain 
duties imposed by statute, and where the 
members of the board appointed by the 
General Assembly failed to take the oath 
of office on the date prescribed by statute, 
but took oath on the next succeeding day, 
their failure to qualify on the day pre- 
scribed did not impair the existence of the 


(1955, 


charged the statutory duties imposed upon 
them, and no vacancy had been declared 
by the State Board of Education, and no 
proceedings in the nature of quo war- 
ranto had been instituted to determine 
their right to office, the acts of the ap- 
pointees as members of the board could 
not be annulled by a proceeding to re- 
strain the board from purchasing a school 
site in discharge of its statutory duties. 
Crabtree v. Board of Education, 199 N. C. 
645, 155 S. E. 550 (1930). 


corporate body, and where they had dis- 


§ 115-23. Vacancies in nominations for membership on county 
boards.—lf any candidate shall die, resign, or for any reason become ineligible 
or disqualified between the date of his nomination and the time for the election 
by the General Assembly of the members of the county board of education for the 
county of such candidate, the vacancy caused thereby may be filled by the action 
of the county executive committee of the political party of such candidate. (1955, 


eaiefseart, 5,5..6.) 


§ 115-24. Vacancies in office.—All vacancies in the membership of the 
board of education in such counties by death, resignation, or otherwise, shall be 
filled by the action of the county executive committee of the political party of the 
member causing such vacancy until the meeting of the next regular session of the 
General Assembly, and then for the residue of the unexpired term by that body, 
If the vacancy to be filled by the General Assembly in such cases shall have 
occurred before the primary or convention held in such county, then in that event 
nominations for such vacancies shall be made in the manner hereinbefore set out, 
and such vacancy shall be filled from the candidates nominated to fill such vacancy 
by the party primaries or conventions of such county. All such vacancies that 
are not filled by the county executive committee under the authority herein con- 
tained within thirty days from the occurrence of such vacancies shall be filled by 
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appointment by the State Board of Education. This section shall not have the 
effect of repealing any local or special act relating to the board of education of any 


county. (1955, ¢013/2,. atts 97s. 7) 

Purpose of Section—The county board 
of education becomes incapable of per- 
forming its corporate functions whenever 
vacancies reduce its membership below the 
number required to constitute a quorum. 
In order to obviate the legal paralysis in- 
cident to such an eventuality and to main- 
tain the county board of education at its 
full membership, the legislature has ex- 
pressly authorized by this section county 
executive committees of political parties 
and the State Board of Education to fill 
vacancies occurring in the membership of 
the board. Edwards v. Yancey County 
Board of Ed., 235 N. C. 345, 70 S. E. (2d) 
170 (1952). 

Unexpired Term Divided .into Two 
Parts.—When this section is reduced to 
simple terms, it specifies that whenever a 
vacancy occurs in the membership of a 
county board of education, the resulting 
unexpired term is divided into two parts; 
that the first part begins as soon as the 
vacancy occurs and continues until the 
meeting of the next regular session of the 
General Assembly, and the second part 
embraces all of the unexpired term there- 
after remaining; that the power to fill the 
vacancy for the first part of the unexpired 


term resides in the county executive com- 
mittee of the political party of the former 
member whose office is vacant during the 
thirty days next succeeding the occurrence 
of the vacancy, but passes to and vests in 
the State Board of Education in case the 
appropriate county executive committee 
does not fill the vacancy for the first part 
of the unexpired term within the thirty 
days specified; and that the power to fill 
the vacancy for the second part of the un- 
expired term belongs to the General As- 
sembly exclusively. State v. Fortner, 236 
N. C. 264, 72 S. E. (2d) 594 (1952). 

The second sentence of this section does 
not undertake to compel the county execu- 
tive committee or the State Board of Edu- 
cation to fill vacancies in the membership 
of the county board of education for the 
first part of the unexpired term from the 
candidates nominated by the party prima- 
ries or conventions of the county. Accord- 
ing to its express wording, this sentence 
applies only to vacancies “to be filled by 
the General Assembly,” i. e., vacancies for 
the second parts of unexpired terms. State 
v. Fortner, 236 N. C. 264, 72 S. E. (2d) 
594 (1952). 


§ 115-25. Eligibility for board membership.—No one shall be eligible 


to serve as a member of a county or city board of education who is not known to 
be a person of intelligence, good moral character, good business qualifications, and 
known to be in favor of public education. No person while actually engaged in 
teaching in the public schools, or serving as an employee of the schools, or en- 
gaged in teaching in or conducting a private school in connection with which pri- 
vate school there is in any manner conducted a public school, no member of a dis- 
trict committee, and no person prohibited by article XIV, section seven, of the 
Constitution, shall be eligible as a member of a county or city board of education. 


(1 OS Seem oseeal te. sac.) 


§ 115-26. Organization of board.—At the first meeting of the new 
county board in April, the members of all such boards as shall have been ap- 
pointed by the retiring General Assembly shall organize by electing one of their 
members as chairman for a period of one year, or until his successor is elected 
and qualified. The chairman of the county board of education shall preside at the 
meetings of the board, and in the event of his absence or sickness, the board may 
appoint one of their members temporary chairman. The superintendent of 
schools, whether a county or city superintendent, shall be ex officio secretary to 
his respective board. He shall keep the minutes of the meetings of the board but 
shall have no vote: Provided, that in the event of a vacancy in the superintend- 
ency, the board may elect one of its members to serve temporarily as secretary to 
the*board, (1955"'c._137Z, arta5,1s, 0.) 

Local Modification. — Moore: 1959, c. 
Ta iar ge be 


§ 115-27. Board a body corporate.—The board of education of each 
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county in the State shall be a body corporate by the name and style of “The 
Reales Bers ssccuts Saeteee County Board of Education”, and the board of education 
of each city administrative school unit in the State shall be a body corporate by 
iiepname. and ‘style Oi muneweee vas cae. cc's. City Board of Education”. The 
several boards of education, both county and city, shall hold all school property 
and be capable of purchasing and holding real and personal property, of building 
and repairing schoolhouses, of selling and transferring the same for school pur- 
poses, and of prosecuting and defending suits for or against the corporation. 

Where there is public school property now in the possession of school commit- 
tees who were bodies corporate prior to January first, one thousand nine hundred, 
or who became bodies corporate by special act of the General Assembly but who 
have since ceased to be bodies corporate; and where land or lands were conveyed 
by deed bearing date prior to January first, one thousand nine hundred, to local 
trustees for school purposes, and such deed makes no provision for successor trus- 
tees to those named in said deed, and all of such trustees are dead; and where 
such land or lands are not now being used for educational purposes either by the 
county board of education or the city board of education of a city administrative 
unit wherein same are located, the clerk of the superior court of the county where- 
in such property or such land or lands are located shall convey said property or 
land or lands to the board of education of the administrative unit in which the 
land or lands are located. 

County and city boards of education, subject to any paramount powers vested 
by law in the State Board of Education or any other authorized agency shall have 
general control and supervision of all matters pertaining to the public schools in 
their respective administrative units; they shall execute the school laws in their 
units; and shall have authority to make agreements with other boards of educa- 
tion to transfer pupils from one administrative unit to another unit when the ad- 
ministration of the schools can be thereby more efficiently and more economically 
accomplished. (1955, c. 1372, art. 5, s. 10.) 


Board Has Legal Existence Apart from 
Members.—Since the county board of edu- 
cation is a corporate body, it necessarily 
has a legal existence separate and apart 
from its members. Edwards v. Yancey 
County Board of Ed., 235 N. C. 345, 70 S. 
E. (2d) 170 (1952); McLaughlin y. Beas- 
ley, 250 N. C. 221, 108 S. E. (2d) 226 
(1959). 

Actions against Board.—A county school 
board under the provisions of this section 
is a body corporate, and while it may sue 
and be sued in its corporate name, this 
fact, standing alone, is not determinative 
as to what actions may be maintained 
against it. Eller v. Board of Education, 
242 N. C. 584, 89 S. E. (2d) 144 (1955). 

A county school board of education has 
immunity from liability for torts of its 
members or agents except such liability as 
may be established under our Tort Claims 


§ 115-28. Meetings of the board. 
tion shall meet on the first Monday in Ja 


Act, § 143-291 et seq. Eller v. Board of 
Education, 242 N. C. 584, 89 S. E. (2d) 
144 (1955). 

An adjoining property owner was en- 
titled to maintain an action against county 
school board for recovery of compensa- 
tion for an alleged taking of plaintiff’s land 
arising out of the construction and opera- 
tion of a sewage disposal device by the 
school board which allegedly rendered 
plaintiffs spring unfit for use and _ his 
dwelling unfit for habitation, since com- 
plaint did not allege or attempt to al- 
lege a cause of action in tort. Eller v._ 
Board of Education, 242 N. C. 584, 89 
S. E. (2d) 144 (1955). 

An action may be maintained against a 
county board of education on a teacher’s 
contract. Kirby v. Stokes County Board 
of Education, 230 N. C. 619, 55 S. E. (2d) 
322 (1949). 


—All county and city boards of educa- 
nuary, April, July, and October of each 


year, or as soon thereafter as practicable. A board may elect to hold regular 
monthly meetings, and to meet in special session upon the call of the chairman or 
of the secretary as often as the school business of the administrative unit may re- 


quire, (1955; c:1372; art 5ysa 019) 
A county board of education has no au- 
thority to transact business except at a 


3A N. C.—32 
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regular or special meeting, and statements 
or promises made by the individual mem- 


§ 115-29 


bers thereof have no binding effect on 
the board unless it expressly authorized 
them. Kistler v. Randolph County Board 
of Ed., 233 N. C. 400, 64 S. E. (2d) 403 
(1951). 

Attended by a Quorum. — A county 
board of education can exercise its power 
only in a regular or special meeting at- 
tended by at least a quorum of its mem- 
bers. It cannot perform its functions 
through its members acting individually, 
informally, and separately. Iredell County 
Board of, Ed. v.,. Dickson, 1235 NewGancD9) 
70 S. E. (2d) 14 (1952). See Edwards v. 
Yancey County Board of Ed., 235 N. C. 
345, 70 S. E. (2d) 170 (1952). 

The statute creating the county board 
of education does not specify in terms the 
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its corporate business in the absence of 
other members. As a consequence, the 
common-law rule that a majority of the 
whole membership is necessary to consti- 
tute a quorum applies. Edwards v. Yancey 
County Board of Ed., 235 N. C. 345, 70 S. 
E. (2d) 170 (1952). See Iredell County 
Board of Ed. v. Dickson; 235—N. €@. 359; 
70 S: E. (2d) 1451952), 

That action by a board of education was 
taken at a special meeting rather than a 
regular meeting has no bearing on the 
question of the bad faith or abuse of dis- 
cretion in taking such action, since spe- 
cial meetings are permitted by this sec- 
tion. Kistler v. Randolph County Board 
of Ed., 233 N. C. 400, 64 S. E. (2d) 403 
(1951). 


number of members competent to transact 


§ 115-29. Compensation of board members.—County and city boards 
of education may fix the compensation for each member not to exceed five dollars 
($5.00) per diem and seven cents (7c) per mile to and from the places of meeting 
and no member of the board of education shall receive any compensation for any 
services rendered except the per diem provided herein for attending meetings of 
the board or such other traveling expenses as may be incurred while performing 
duties imposed upon any member by authority of the board. 

The State Nine Months School Fund shall provide one hundred dollars 
($100.00) of the cost of the per diem and mileage of each county board of educa- 
tion. Funds for the per diem and a mileage for all meetings of city boards of edt- 
cation and for the per diem and expenses of any meetings of the county board of 
education in excess of the one hundred dollars ($100.00) provided by the State, 
shall be provided from the current expense fund budget of such city or county. 

This section shall not have the effect of repealing any local or special act relat- 
ing to the compensation or expenses of members of any county or city boards of 
education (4955? 13/2 arts 96012.) 

Local Modification. — Ashe: 1957, c. 
1125; Catawba; 1955, c. 695° Clay: 1957, .c. 
924, s. 5; Craven: 1957, c. 97; Franklin: 
1957, €: 269s s.arnett: 1957, C.o59, Uyde: 
1953, °C; 006, Sures LaCkson. 1957,micn Os: 


§ 115-30. Removal of member of county or city board.—In case the 
State Superintendent of Public Instruction shall have sufficient evidence that any 
member of a county or city board of education is not capable of discharging, or is 
not discharging, the duties of his office as required by law, or is guilty of immoral 
or disreputable conduct, he shall notify the chairman of such board of education, 
unless such chairman is the offending member, in which case all other members 
of such board shall be notified. Upon receipt of such notice there shall be a meet- 
ing of said board of education for the purpose of investigating the charges, and if 
the charges are found to be true, such board shall declare the office vacant: Pro- 
vided, that the offending member shall be given proper notice of the hearing and 
that record of the findings of the other members shall be recorded in the minutes 
of such board of education, (1955, c. 1372, art. 5, s. 13.) 


§ 115-31. Suits and actions.—(a) A county or city board of education 
shall institute all actions, suits, or proceedings against officers, persons, or cor- 
porations, or their sureties, for the recovery, preservation, and application of all 
money or property which may be due to or should be applied to the support and 
maintenance of the schools, except in case of a breach of his bond by the treasurer 
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Orange: 1953,’ c. 281) si 1; Polk: 1957, cc: 
210, amending 1953, c. 1175; Richmond: 
195c. 451) Rockingham +. 195 7.mcC. mono. 
Surry: 1959, c. 914; Transylvania: 1953, c. 
LS eCOsel IOC. Col 44s isa. 
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of the county school fund, in which case action shall be brought by the board of 


county commissioners. 


(b) In all actions brought in any court against a county or city board of 
education, the order or action of the board shall be presumed to be correct and the 
burden of proof shall be on the complaining party to show the contrary. (1955, c. 


1372, art. 5, s. 14.) 

The right to sue for the protection or 
recovery of the school funds of a particu- 
lar school administrative unit belongs by 
necessary implication to the governing 
board of that unit. Indeed, this section 
confers upon the county board of educa- 


tion in explicit terms the power to sue for 
the preservation and recovery of the money 
or property of the county administrative 
unit. Branch vy. Robeson County Board 
of vEd.5) 233) :N;) C..623,.) 65 Se E..n(2d)ai24 
(1951). 


§ 115-32. Power to subpoena and to punish for contempt.—County 
and city boards of education shall have power to issue subpoenas for the attend- 
ance of witnesses. Subpoenas may be issued in any and all matters which may 
lawfully come within the powers of a board and which, in the discretion of the 
board, requires investigation ; and it shall be the duty of the sheriff or any process 
serving officer to serve such subpoenas upon payment of their lawful fees. 

County and city boards of education shall have power to punish for contempt 
for any disorderly conduct or disturbance tending to disrupt them in the trans- 
action of official business. (1955, c. 1372, art. 5, s. 15.) 


§ 115-33. Witness failing to appear; misdemeanor.—Any witness 
who shall wilfully and without legal excuse fail to appear before a county or city 
board of education to testify in any matter under investigation by the board shall 
be guilty of a misdemeanor, and shall be fined not more than fifty dollars ($50.00) 
or imprisoned not more than thirty days. (1955, c. 1372, art. 5, s. 16.) 


§ 115-34. Appeals to board of education and to superior court.— 
An appeal shall lie from the decision of all school personnel to the appropriate 
county or city board of education. In all such appeals it shall be the duty of the 
board of education to see that a proper notice is given to all parties concerned and 
that a record of the hearing is properly entered in the records of the board con- 
ducting the hearing. 

An appeal shall lie from the decision of a county or city board of education to 
the superior court of the State in any action of a county or city board of education 
affecting one’s character or right to teach. (1955, c. 1372, art. 5, s. 1A) 

Where the county board of education 
ordered the removal of school committee- 
men, and the committeemen appealed to 
the superior court, the judgment of the 
superior court judge holding the act of 
the board of education in removing the 


committeemen invalid and dismissing the 
appeal for want of jurisdiction was incon- 
sistent and erroneous. Board of Education 
v. Anderson, 200 N. C. 57, 156 S. E. 153 
(1930). 


§ 115-35. Powers and duties of county and city boards generally.— 
(a) To Provide an Adequate School System.—lIt shall be the duty of county and 
city boards of education to provide an adequate school system within their respec- 
tive administrative units, as directed by law. 

(b) General Powers and General Control—AIl powers and duties conferred 
and imposed by law respecting public schools, which are not expressly conferred 
and imposed upon some other official, are conferred and imposed upon county and 
city boards of education. Said boards of education shall have general control and 
supervision of all matters pertaining to the public schools in their respective ad- 
ministrative units and they shall enforce the school law in their respective units. 

(c) Power to Divide Administrative Units into Attendance Areas. — County 
boards of education shall have authority to divide their various units into attend- 
ance areas without regard to district lines, and city boards of education shall have 
authority to divide their various units into attendance areas. 
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(d) Power to Regulate Extra Curricular Activities——County and city boards 
of education shall make all rules and regulations necessary for the conducting of 
extra curricular activities in the schools under their supervision, including a 
program of athletics, where desired, without assuming liability therefor; pro- 
vided, that all interscholastic athletic activities shall be conducted in accordance 
with rules and regulations prescribed by the State Board of Education. 

(e) Fixing Time of Opening and Closing Schools.—The time of opening and 
closing the public schools shall be fixed and determined by county and city boards 
of education in their respective administrative units. Different opening and clos- 
ing dates may be fixed for schools in the same administrative unit but all schools 
using the same buses for transportation of pupils must open and close at the same 


time, (1955,'c2,1372artyo asm lemme 997, C2020) 


Local Modification.—Person, as to sub- 
section (d): 1957, c. 183. 

Editor’s Note--The 1957 amendment 
deleted the words “have authority to” 
formerly appearing after “shall” in line 
two of subsection (d). 

Discretion of Boards.——The courts may 
compel the county board of education to 
act upon discretionary powers conferred 
on them by the legislature, but can- 
not tell them how they must act. Key v. 
Board, 170 N. C. 123, 86 S. E. 1002 (1915). 

Location, Transfer, etc., of High School. 
—In the absence of statutory limitations 
upon the power to perform this duty, dis- 
cretion is vested in said boards to locate, 
discontinue, transfer and establish high 
schools in the districts of their several 
counties. In the absence of abuse, this dis- 
cretion cannot be set aside or controlled 
by the courts. The principle stated and 
applied in deciding the question presented 
by the appeal in Newton v. School Com- 
mittee, 158 N. C. 186, 73 S. E. 886 (1923), 
is well settled. Clark v. McQueen, 195 N. 
C. 714, 143 S. E. 528 (1928). 


county the right to transfer an existing 
school in one district to an adjoining dis- 
trict for the advantage of the residents 
of the county, and with the fair exercise 
of this discretion, or in the absence of 
manifest abuse, the courts will not inter- 
fere, or give injunctive relief. Clark vy. 
McQueen) 195 «NW Cr 744) 223° S Jane 528 
(1928). But see § 115-76. 

Selection of School Sites——The county 
board of education is given discretionary 
powers to direct and supervise the county 
school system for the benefit of all the 
children therein, including the duty, 
among others, of selecting a school site, 
with which the courts will not interfere in 
the absence of its abuse. McInnish v. 
Board, 187 N. C. 494, 122 S. E. 182 (1924). 

Where the county purchasing agent 
purchases equipment for a school and 
gives a note for the same signed by him 
in the name of the school the county is 
not liable on the note, the purchasing 
agent having no connection with the 
county board of education. Keith v. Hen- 
derson County, 204 N. C. 21, 167 S. E. 


The statutes vest in the sound dis- 
cretion of the board of education of a 


481 (1933). 


§ 115-36. Length of school day, school month, and school term.— 
(a) School Day.—The length of the school day shall be determined by the several 
county and city boards of education for all public schools in their respective ad- 
ministrative units, and the minimum time for which teachers shall be employed 
in the schoolroom or on the grounds supervising the activities of children shall 
not be less than six hours. Boards of education, however, may authorize rural 
schools in certain seasons of the year, when the agricultural needs of the farm de- 
mand it, to be conducted for less than six hours a day. 

(b) School Month.—A school month shall consist of twenty teaching days. 
Schools shall not be taught on Saturdays unless the needs of agriculture, or other 
conditions in the unit or district make it desirable that school be taught on such 
days. Whenever it is desirable to complete the school term of one hundred eighty 
days in a shorter term than nine calendar months, the board of education of any 
administrative unit may, in its discretion, require that school shall be taught on 
legal holidays, except Sundays, and in accordance with the custom and practice of 
such community. 

(c) School ‘Term.—There shall be operated in every school in the State a uni- 
form school term for instructing pupils of one hundred eighty days: Provided, 


500 


§ 115-37 Cu. 115. Epucation—Counrty anp Crty Boarps § 115-39 
that the State Board of Education, or the board of education of any administrative 
unit with the approval of the State Board of Education, may suspend the opera- 
tion of any school or schools in such units, not to exceed a period of sixty days of 
said term of one hundred eighty days, when in the sound judgment of the State 
Board of Education, or the board of education of any administrative unit with the 
approval of the State Board of Education, the low average of daily attendance in 
any school justifies such suspension, or when the State Board of Education, or 
the board of education of any administrative unit with the approval of the State 
Board of Education, shall find that the needs of agriculture, or any other condi- 
tion, may make such suspension necessary within such unit or any district there- 
of: Provided, further, that when the operation of any school is suspended no 
teacher therein shall be entitled to pay for any portion of the suspended term. 
Full authority is hereby given to the State Board of Education during any pe- 
riod of emergency to order general and, if necessary, extended recesses or ad- 
journment of the public schools in any section of the State where the planting or 
harvesting of crops or any emergency conditions make such action necessary. 


(1955, c. 1372, art. 5, s. 19.) 


§ 115-37. Subjects taught in public schools.—County and city boards 
of education shall provide for the efficient teaching in each grade of all subjects 
included in the outline course of study prepared by the State Superintendent of 
Public Instruction, which course of study shall include instruction in American- 
ism, government of the State of North Carolina, government of the United States, 
fire prevention, alcoholism, and narcoticism at the appropriate grade levels, (1955, 
c. 1372, art. 5, s. 20; 1957, cc. 845, 1101.) 


Cross References.—As to further provi- 
sions for teaching of “fire prevention” in 
the colleges and schools of the State, see 
§ 69-7. As to instruction in the prevention 
of forest fires, see § 113-60. 


ment inserted the words “fire prevention”, 
and the second 1957 amendment inserted 
the words as to “government of the State 
of North Carolina, government of the 
United States.” 


Editor’s Note.—The first 1957 amend- 


§ 115-38. Kindergartens.—County and city boards of education may 
provide for their respective administrative units, or for any district in a county 
administrative unit, kindergartens as a part of the public school system when a 
tax to support same is authorized by a majority of the voters at an election held 
in such unit or district under provisions for holding school elections herein. 

Such kindergarten instruction as may be established under the provisions of 
this section, or established in any other manner, shall be subject to the supervi- 
sion of the State Department of Public Instruction and shall be operated in ac- 
cordance with standards adopted by the State Board of Education. (1955. 
Peco), Stel; ) 


§ 115-39. Requirements and limitations of board in selecting © 
superintendent and his term of office.—At a meeting to be held on the first 
Monday in April, one thousand nine hundred fifty-seven, or as soon thereafter as 
practicable, and biennially thereafter during the month of April, the various 
county boards of education named by the General Assembly which convened in 
February of such year or elected by the people at the preceding general election, as 
the case may be, shall meet and elect a county superintendent of schools, subject 
to the approval of the State Superintendent of Public Instruction and the State 
Board of Education. Such superintendent shall take office on the following July 
first and shall serve for a term of two years, or until his successor is elected and 
qualified. A certification to the county board of education by the State Superin- 
tendent of Public Instruction showing that the person proposed for the office of 
county superintendent of schools holds a superintendent’s certificate and has had 
three years’ experience in school work in the past ten years, together with a doc- 
tor’s certificate showing the person to be free from any contagious or communi- 
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cable disease, shall make any person eligible for this office: Provided, the require- 
ment of a superintendent’s certificate shall not be applicable to persons now serv- 
ing as superintendents. Immediately after the election, the chairman of the 
county board of education shall report the name and address of the person elected 
to the State Superintendent of Public Instruction. 

If any board of education shall elect a person to serve as superintendent of 
schools in any administrative unit who is not qualified, or cannot qualify, accord- 
ing to this section, such election is null and void and it shall be the duty of such 
board of education to elect a person who can qualify. 

In all city administrative units, the superintendent of schools shall be elected 
by the city board of education of such unit, to serve for a period of two years; and 
the qualifications, provisions, approval, and date of election shall be the same as 
for county Superintendents 1990,-c.810/2, art. oO; sn esnloo7 @CeOo0, =. ala) 


Local Modification.—Clay (as to term of Editor’s Note.—The 1957 amendment 
office of county superintendent): 1953, c. substituted “February” for “January” near 
706. the beginning of the first paragraph. 


§ 115-40. Office, equipment, and clerical assistants for superin- 
tendent.—It shall be the duty of the various boards of education to provide the 
superintendent of schools with an appropriate office. Likewise, it shall be the 
duty of the various boards of education to furnish adequately the superintend- 
ent’s office and provide all necessary office supplies. Authority is hereby given 
to boards of education to employ sufficient clerical assistants and purchase suffi- 
cient office machines and equipment to the end that the business of the superin- 
tendent of schools shall always be conducted in a prompt and efficient manner. 


(1959550. ld season 


§ 115-41. Prescribing duties of superintendent not in conflict with 
law.—All acts of county and city boards of education, not in conflict with State 
law, shall be binding on the superintendent, and it shall be his duty to carry out 
all rules and regulations of the board. (1955, c. 1372, art. 5, s. 24.) 


§ 115-42. Removal of county or city superintendent.—County or city 
boards of education are authorized to remove a superintendent who is guilty of 
immoral or disreputable conduct or who shall fail or refuse to perform the duties 
required of him by law. In case the State Superintendent of Public Instruction 
shall have sufficient evidence at any time that any superintendent of schools is 
not capable of discharging, or is not discharging, the duties of his office as re- 
quired by law or is guilty of immoral or disreputable conduct, he shall report this 
matter to the board of education employing said superintendent of schools. It 
shall then be the duty of said board of education to hear the evidence in such case 
and, if after careful investigation it shall find the charges true, it shall declare the 
office vacant at once and proceed to elect a successor; provided, that such superin- 
tendent shall have the right to try his title to office in the courts of the State. 


(1955;sc: 1872) art, byeneo.) 


§ 115-43. Removal of committeemen for cause.—In case the county 
superintendent or any member of the county board of education shall have suffi- 
cient evidence at any time that any member of any school committee is not ca- 
pable of discharging, or is not discharging, the duties of his office, or is guilty of 
immoral or disreputable conduct, he shall bring the matter to the attention of the 
county board of education, which shall thoroughly investigate the charges. If the 
board of education finds that the evidence supports the charges made to such an 
extent that the actions and conduct of said committeeman are not for the best in- 
terests of the schools, then the board shall proceed to remove such committeeman 
and appoint his successor: Provided, that such committeeman shall be given 
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proper notice of the hearing and that a record of the findings of the board shall be 


recorded in the minutes of the meeting. 


Committeeman May Be Removed Only 
for Cause.—A school committeeman for a 
district, although appointed by the county 
board of education holds for a definite 
term, and is not removable at the will or 
caprice of the county board of education, 
but may be removed only for cause after 
notice and an opportunity to be heard. 
Russ v. Board of Education, 232 N. C. 
128, 59 S. E. (2d) 589 (1950). 

After Notice and Fair Hearing—Any 
school committeeman against whom the 
statutory proceeding for removal is 
brought must be given notice of the pro- 
ceeding, and of the charges against him, 
and afforded an opportunity to be heard 
and to produce testimony in his defense, 
and the county board of education shall 
not remove him from his office unless it 
determines after a full and fair hearing on 
the merits that one or more of the speci- 


(1955; CRIGA2 arte 521826.) 

lished by the evidence. Russ vy. Board of 
Education, 232 N. C. 128, 59 S. E. (2d) 
589 (1950). 

Review of Board’s Proceedings.—A pro- 
ceeding for the removal of a school dis- 
trict committeeman is judicial or quasi- 
judicial in character, and, there being no 
statutory provision for appeal, the pro- 
cedure to obtain a review of the board’s 
proceedings is by certiorari. Russ v. 
Board of Education, 232 N. C. 128, 59 S. 
FE, (2d) 589 (1950). 

Inconsistent Judgment. Where a 
county board of education orders the re- 
moval of school committeemen, judgment 
of the superior court holding the act of the 
board invalid and also dismissing the ap- 
peal for want of jurisdiction is inconsist- 
ent and erroneous. Board of Education 
v. Anderson, 200 N. C. 57, 156 S. E. 153 
(1930). 


filed causes for removal has been estab- 


§ 115-44. Assistant superintendent and supervisors.—County and 
city boards of education shall have authority to employ an assistant superintend- 
ent, and supervisors in addition to those that may be furnished by the State when, 
in the discretion of the board of education, the schools of the administrative unit 
can thereby be more efficiently and more economically operated and when funds 
for the same are provided in the current expense fund budget. The duties of such 
assistant superintendent and supervisors shall be assigned by the superintendent 
with the approval of the board of education. (1955, c. 1372, art. 5, s. 27.) 


§ 115-45. Authority of board over teachers, supervisors and prin- 
cipals.—County and city boards of education, upon the recommendation of the 
superintendent, shall have full power to make all just and needful rules and regu- 
lations governing the conduct of teachers, principals, and supervisors; the kind of 
reports they shall make, and their duties in the care of school property. 

County and city boards of education shall have power to investigate and pass 
upon the character of any teacher or school official in the public schools of the 
unit, and to dismiss any teacher or school official for immoral or disreputable con- 
duct as provided in G. S. 115-145; also to investigate and pass upon the fitness of 
any applicant for employment in any public school in the administrative unit. 

If the superintendent reports to the board that the work of any teacher, prin- 
cipal, or supervisor is unsatisfactory or that any such person is not observing the 
rules and regulations of the board, the board has full authority at any time during 
the year, upon notice of ten days, to investigate the charges, and if sustained, to 
A ee action according to the findings of the board. (1955, c. 1372, 
atten Sy . 


§ 115-46. Providing for training of teachers.—County and city boards 
of education are authorized to provide for the professional growth of teachers 
while in service and to pass rules and regulations requiring teachers to cooperate 
with their superintendent for the improvement of instruction in the classroom and 
for promoting community improvement. (1955, c. 1372, art. 5, s. 29.) 


§ 115-47. Pay of teachers and other school employees.—It shall be 
the duty of every county and city board of education to provide for the prompt 
monthly payment of all salaries due teachers, other school officials and employees, 
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all current bills and other necessary operating expenses. All salaries and _ bills 
shall be paid as provided by law for disbursing State and local funds. (1955, c. 
13/2 eat ts.0s48;000,) 


§ 115-48. Tax levying authorities authorized to borrow and boards 
of education limited in expenditures.—lI{ the taxes for the current year are 
not collected when the salaries and other necessary operating expenses come due, 
and the money is not available for meeting such expenses, it shall be the duty of 
the tax levying authorities to borrow against the amount approved in the budget 
and to issue short term notes for the amounts so borrowed in accordance with the 
provisions of the County Finance Act and the Local Government Act. The in- 
terest on all such notes shall be provided by the tax levying authorities in addition 
to the amount approved in the budget, unless this item is specifically included in 
the budget. However, if a county or city board of education shall wilfully create 
a debt or shall in any other way cause the expenses for the year to exceed the 
amount authorized in the budget, without the approval of the tax levying author- 
ities, the indebtedness shall not be a valid obligation of the county or city, as the 
case may be, and the members of the board responsible for making the debt may 
be held liable for the same. (1955, c. 1372, art: 5;1s. 31.) 


Local Modification. — Mecklenburg and (1928), where it was held, under the facts 
city of Charlotte: 1959, c. 448. and circumstances, that county commis- 

Editor’s Note.—See Hampton v. Board sioners were liable for a debt created by 
of Education, 195 N. C. 213, 141 S. E. 744 the county board of education. 


§ 115-49. Salary schedule for teachers.—Every county and city board 
of education may adopt, as to teachers and school officials not paid out of State 
funds, a salary schedule similar to the State salary schedule, but it likewise shall 
recognize a difference in salaries based on different duties, training, experience, 
professional fitness, and continued service in the same school system; but if any 
county or city board of education shall fail to adopt such a schedule, the State 
salary schedule shall be in force. No teacher shall receive a salary higher than 
that provided in the salary schedule, unless by action of the board of education a 
higher salary is allowed for special fitness, special duties, or under extraordinary 
circumstances. 


Whenever a higher salary is allowed, the minutes of the board shall show what 
salary is allowed and the reason for the same: Provided, that a county board of 
education, upon the recommendation of the committee of a district, may authorize 
the committee and the superintendent to supplement the salaries of all teachers 
of the district from funds derived from taxes within such district, and the minutes 
of the board shall show what increase is allowed each teacher in each such dis- 
teicte( 1955) @ 91372 part oac:e32e) 


§ 115-50. Authority for salary vouchers.—The authority for boards of 
education to issue salary vouchers to all school employees, whether paid from 
State or local funds, shall be a monthly payroll prepared on forms furnished by 
the State Board of Education and containing all information required by the con- 
troller of the State Board of Education. This monthly payroll shall be signed by 
the principal of a school in a city administrative unit, and in a county adminis- 
trative unit by the principal and the chairman of the local committee: Provided, 
that in special tax districts in county administrative units all vouchers drawn 
against special funds of such districts except salary vouchers shall be supported by 
an order to pay same signed by the chairman of the commitee of such district ; and 
all vouchers, whether for salary or other objects of expenditure, which are 
chargeable against district funds, shall specify the district against which it is 
charged, (1955, cn13/72, art. 9, ugeo3.) 

Local Modification—Mecklenburg: 1959, 
Cgol SoS eld 
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§ 115-51. Lunchrooms may be provided. —JIn such cases as may be 
deemed advisable by a county or city board of education, and in any school where 
same may be deemed necessary because of the distance of the said school from 
places where meals may be easily obtained, it shall be permissible for a board of 
education as a part of the functions of the public school system to provide cafe- 
terias where meals may be sold, and to operate or cause same to be operated for 
the convenience of teachers, school officers, and pupils of the said school. There 
shall be no personal liability upon the said board of education or members thereof, 
arising out of the operation of such eating places and it is understood and de- 
clared that the same are carried on and conducted in connection with the public 
schools, and because of the necessity arising out of the consolidation of the said 
schools and inconvenience and interruption of the schools caused by seeking meals 
elsewhere: Provided, that no part of the appropriation made by the State for the 
public schools shall be expended for the operation of said cafeterias or eating 
places. 

All lunchrooms and cafeterias operated under the provisions of this section 
shall be operated on a nonprofit basis, and any earnings therefrom over and above 
the cost of operation shall be used for the purpose of reducing the cost of meals 
served therein, or to serve better meals, and for no other purpose: Provided, that 
it shall not be mandatory that the provisions of G. S. 115-52 and 143-129 be com- 
plied with in the purchase of supplies and food for such lunchrooms and cafeterias. 


(1955, ¢..1372, art. 5; soda) 


§ 115-52. Purchase of equipment and supplies.—It shall be the duty 
of county and city boards of education to purchase all supplies, equipment and 
materials in accordance with contracts made by or with the approval of the State 
Division of Purchase and Contract. Title to instructional supplies, office supplies, 
fuel and janitorial supplies, enumerated in the current expense fund budget and 
purchased out of State funds, shall be taken in the name of the county or city 
board of education which shall be responsible for the custody and replacement: 
Provided, that no contracts shall be made by any county or city administrative 
unit for purchases unless provision has been made in the budget of such unit to 
provide payment therefor, or unless surplus funds are on hand to pay for same, 
and in order to protect the State purchase contracts, it is hereby made the manda- 
tory duty upon the part of the governing authorities of such local units to pay for 
such purchases promply in accordance with the terms of the contract of purchase. 
(1950.c. 1372:art. Semon) 

Local Modification. — Mecklenburg and 
city of Charlotte: 1959, c. 448. 


§ 115-53. Liability insurance and waiver of immunity as to torts of 
agents, etc.—Any county or city board of education, by securing liability insur- 
ance as hereinafter provided, is hereby authorized and empowered to waive its | 
governmental immunity from liability for damage by reason of death or injury to 
person or property caused by the negligence or tort of any agent or employee of 
such board of education when acting within the scope of his authority or within 
the course of his employment. Such immunity shall be deemed to have been 
waived by the act of obtaining such insurance, but such immunity is waived only 
to the extent that said board of education is indemnified by insurance for such 
negligence or tort. 


Any contract of insurance purchased pursuant to this section must be issued 
by a company or corporation duly licensed and authorized to execute insurance 
contracts in this State and must by its terms adequately insure the county or city 
board of education against any and all liability for any damages by reason of 
death or injury to person or property proximately caused by the negligent acts 
or torts of the agents and employees of said board of education or the agents and 
employees of a particular school in a county or city administrative unit when act- 
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ing within the scope of their authority or within the course of their employment. 
Any company or corporation which enters into a contract of insurance as above 
described with a county or city board of education, by such act waives any defense 
based upon the governmental immunity of such county or city board of education. 

Every county or city board of education in this State is authorized and em- 
powered to pay as a necessary expense the lawful premiums for such insurance. 

Any person sustaining damages, or in case of death, his personal representative 
may sue a county or city board of education insured under this section for the re- 
covery of such damages in any court of competent jurisdiction in this State, but 
only in the county of such board of education; and it shall be no defense to any 
such action that the negligence or tort complained of was in pursuance of a gov- 
ernmental, municipal or discretionary function of such county or city board of 
education if, and to the extent, such county or city board of education has insur- 
ance coverage as provided by this section. 

Except as hereinbefore expressly provided, nothing in this section shall be con- 
strued to deprive any county or city board of education of any defense whatsoever 
to any such action for damages, or to restrict, limit, or otherwise affect any such 
defense which said board of education may have at common law or by virtue of 
any statute; and nothing in this section shall be construed to relieve any person 
sustaining damages or any personal representative of any decedent from any duty 
to give notice of such claim to said county or city board of education or to com- 
mence any civil action for the recovery of damages within the applicable period 
of time prescribed or limited by statute. 

A county or city board of education may incur liability pursuant to this section 
only with respect to a claim arising after such board of education has procured 
liability insurance pursuant to this section and during the time when such insur- 
ance is in force. 

No part of the pleadings which relate to or allege facts as to a defendant’s in- 
surance against liability shall be read or mentioned in the presence of the trial 
jury in any action brought pursuant to this section. Such liability shall not 
attach unless the plaintiff shall waive the right to have all issues of law or fact re- 
lating to insurance in such an action determined by a jury and such issues shall 
be heard and determined by the judge without resort to a jury and the jury shall 
be absent during any motions, arguments, testimony or announcement of findings 
of fact or conclusions of law with respect thereto unless the defendant shall re- 
quest a jury trial thereon; Provided, that this section shall not apply to claims 
for damages caused by the negligent acts or torts of public school bus drivers 
while driving school buses when the operation of such school buses is paid from 
the State nine months’ school fund. 

The several county and city boards of education in the State are hereby au- 
thorized and empowered to take title to school buses purchased with local or 
community funds for the purpose of transporting pupils to and from athletic 
events and for other local school activity purposes, and commonly referred to as 
activity buses. The provisions of this section shall be fully applicable to the 
ownership and operation of such activity school buses. (1955, _.¢,- 12562. 195/206, 
O85 1059; © 573s) 


Local Modification. — Mecklenburg and ing school buses when the operation of 
city of Charlotte: 1959, c. 931. such school buses is paid from the State 

Editor’s Note. — The 1957 amendment nine months’ school fund” at the end of 
added the last paragraph. the next to last paragraph. 


The 1959 amendment added “while driv- 


ARTICLE 6. 
Powers and Duties of Superintendents. 


§ 115-54, Residence, oath of office, and salary of superintendent. 
—Every superintendent shall reside in the county in which he is employed. The 
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superintendent shall not teach, nor be regularly employed in any other capacity 
that may limit or interfere with his duties as superintendent. Each superintend- 
ent, before entering upon the duties of his office, shall take an oath for the faithful 
performance thereof. The salary of the superintendent shall be in accordance 
with a State standard salary schedule, fixed and determined by the State Board of 
Education as provided by law; and such salary schedule for superintendents shall 
be determined on the same basis for both county and city superintendents and 
shall take into consideration the amount of work inherent to the office of both 
county and city superintendents; and such schedule shall be published in the same 
way and manner as the schedules for teachers’ and principals’ salaries are now 
published. (1955;'e 1372eart. 6,/s. 1.) 

Constitutional Office. — The office of more than one office by any person. 
county superintendent of public instruc- Whitehead v. Pittman, 165 N. C. 89, 80 S. 
tion is such an office as comes within the EE. 976 (1914). 
prevention of Art. XIV, § 7, of the Consti- Cited in Jeffers v. Whitley, 165 F. Supp. 
tution, which prohibits the holding of 951 (1958). 


§ 115-55. Vacancies in office of superintendent.—In case of vacancy 
by death, resignation, or otherwise, in the office of a county or city superintendent, 
such vacancy shall be filled by the county or city board of education in which such 
vacancy occurred. During the time any county or city superintendent is on an 
approved leave of absence, without pay, an acting superintendent may be ap- 
pointed in the same manner to serve during the interim period, which appoint- 
ment shall be subject to the same approvals and to the same educational qualifi- 
cations as provided for superintendents. In case such position is not filled im- 
mediately on a permanent or temporary basis, or in case of absence of a superin- 
tendent on account of illness or other approved reason, the board of education, by 
resolution duly adopted and recorded in the minutes of such board, may assign 
to an employee of such school board, with the approval of the State Superintend- 
ent of Public Institution and the controller of the State Board of Education, any 
duty or duties of such superintendent which necessity requires be performed dur- 
ing such time: Provided, that if the duty of signing warrants and checks is so 
assigned, said board shall give proper notice immediately to State and local dis- 
bursing officials. (1955, c. 1372, art. 6, s. 2; 15O Ge saree.) 

Editor’s Note. — The 1959 amendment 
inserted “controller of the” in the thir- 
teenth line. 


§ 115-56. Duties of superintendent as secretary to board of educa- 
tion.—County and city superintendents shall be ex officio secretary to their re- 
spective boards of education. As secretary to the board of education, the super- 
intendent shall record all proceedings of the board, issue all notices and orders 
that may be made by the board, and otherwise be executive officer of the board of. 
education. He shall see that the minutes of the meetings of the board of educa- 
tion are promptly and accurately recorded in the minute book which shall be kept 
in the office of the board of education and be open at all times to public inspection. 
It shall be the duty of every superintendent to visit the schools of his unit, to keep 
his board of education informed at all times as to the condition of the school plants 
in his administrative unit, and to make immediately provisions to remedy any un- 
safe or unsanitary conditions existing in any school building. 


It shall be the duty of every superintendent to attend professional meetings 
conducted by the State Superintendent of Public Instruction and such other pro- 
fessional meetings as are necessary to keep him informed on educational matters, 

It shall be the duty of every superintendent to furnish as promptly as possible 
to the State Superintendent when requested by him, information and statistics on 
any phase of the school work in his administrative unit. 


The superintendent shall have authority to administer oaths to teachers and all 
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other school officials when an oath is required of the same. (1955, c. 1372, art. 
GvisaS 


§ 115-57. Duties of superintendents toward school personnel.—It 
shall be the duty of the superintendent to keep himself thoroughly informed as to 
all policies promulgated and rules adopted by the State Superintendent of Public 
Instruction and the State Board of Education, for the organization and govern- 
ment of the public schools. The superintendent shall notify and inform his board 
of education, the school committees, supervisors, principals, teachers, janitors, 
bus drivers, and all other persons connected with the public schools, of such poli- 
cies and rules. In the performance of these duties, the superintendent shall con- 
fer, work, and plan with all school personnel to achieve the best methods of in- 
struction, school organization and school government. 

The superintendent shall hold each year such teachers’ meetings and study 
groups as in his judgment will improve the efficiency of the instruction in the 
schools of his unit. 

The superintendent shall distribute to all school personnel all blanks, registers, 
report cards, record books, bulletins, and all other supplies and information fur- 
nished by the State Superintendent and the State Board of Education and give 
instruction for their proper use. 

If the superintendent shall fail in these duties, or such other duties as may be 
assigned him, he shall be subject, after notice, to an investigation by the State 
Superintendent or by his board of education for failure to perform his duties. For 
persistent failure to perform these duties, his certificate may be revoked by the 
State Superintendent, or he may be dismissed by his board of education. (1955, 
con 3/2Aarte Osa) 


§ 115-58. Superintendent to approve and record election of prin- 
cipals and teachers.—It shall be the duty of the county superintendent to ap- 
prove, in his discretion, the election of all teachers and personnel by the several 
school committees of the administrative unit. He shall then present the names of 
all principals, teachers and other school personnel to the county board of educa- 
tion for approval or disapproval, and he shall record in the minutes the action of 
the board in this matter. 


It shall be the duty of the city superintendent to record in the minutes the ac- 
tion of the city board of education in the election of all principals, teachers and 
other school personnel elected upon the recommendation of the superintendent. 


GREE) te RPA chaste cy ay) 


§ 115-59. Superintendent to prepare organization statement and 
request for teachers.—On or before the twentieth day of May in each year, 
the superintendent of each administrative unit shall present to the State Board of 
Education a statement, certified by the chairman of the board of education and the 
superintendent, showing the organization of the schools in his unit, together with 
such other information as said Board may require. On the basis of such organi- 
zation statement, together with all other available information, and under such 
tules and regulations as the State Board of Education may promulgate, said 
Board shall determine for each administrative unit, by districts, the number of 
elementary and high school teachers to be included in the State budget on the 
basis of the average daily attendance for the preceding year. The highest average 
daily attendance for a continuous six months’ period of the first seven months of 
the preceding school year shall be used as a basis for such allotment: Provided, 
that loss in attendance due to epidemics shall be taken into consideration in the 
initial allotment of teachers: Provided further, that the superintendent of an ad- 
ministrative unit shall not be included in the number of teachers and principals 
allotted on the basis of average daily attendance. 

It shall be the duty of the superintendent and the board of education of each 
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administrative unit, after the opening of the schools in said unit, to make a care- 
ful check of the school organization and to request the State Board of Education 
to make changes in the allocation of teachers to meet changed requirements of 
the said unit. (1955, c. 1372, art. 6, s. 6.) 


§ 115-60. Superintendents shall keep proper financial records.—It 
shall be the duty of each superintendent to keep in his office a complete, accurate 
and detailed record of all financial transactions of his board of education. Such 
records shall be kept in accordance with modern accounting methods and as pre- 
scribed and approved by the State Board of Education. If any superintendent 
shall fail to keep the records of the acts of the board of education so that they may 
be audited in accordance with law, the board of education may remove him from 


Office, (1955;c.213/2 erences. 7.) 


§ 115-61. County superintendents shall keep record of local taxes. 
—County superintendents shall keep a separate financial record of each special 
taxing district in the county and no part of any funds belonging to one district 
shall be used for any other district, or for any other purpose than to meet the law- 
ful expenses of such district to which the funds collected belong. The superin- 
tendent shall not sign any voucher to pay out the funds of any special taxing dis- 
trict unless he is authorized to do so by a written order signed by the chairman of 
the committee of the district: Provided, that he may sign salary vouchers for 
teachers duly elected by the committee as the same may become due. (1955, c. 
1372,art.: 6;:8,8;) 


§ 115-62. Record of fines, forfeitures, and penalties.—It shall be the 
duty of the county superintendent to keep a record of all fines, forfeitures and 
penalties due the school fund, and to this end all county officials who in any way 
handle such funds shall on demand report the same to the county superintendent ; 
and he shall see that these funds are deposited with the treasurer and placed to 
the credit of the school fund. The county accountant or auditor shall furnish the 
superintendent on the first day of each month a list in detail of all such funds that 
may have been paid into the school fund during the preceding month. (1955, c. 
1o/zZart. 6,:5.49,) 


§ 115-63. Superintendents must furnish boundaries of special tax- 
ing districts.—It shall be the duty of county superintendents, and of city super- 
intendents where their administrative units are not coterminous with city or town- 
ship limits, to furnish tax listers at tax listing time the boundaries of each taxing 
district and city administrative unit in which a special tax will be levied to the 
end that all property in such district or unit may be properly listed. (1955, c. 
feratte ©, 5.10.) 


§ 115-64. Disbursement of local funds.—County and city local school - 
funds shall be disbursed in the same manner as State school funds are disbursed. 
It shall be the duty of the county superintendent in addition to approving and 
signing State vouchers to approve and sign all vouchers for the disbursement of 
all county and district funds except funds belonging to a city administrative unit. 
The county treasurer shall honor no voucher that is not first approved and signed 
by the county superintendent. No voucher shall be signed by the county or city 
superintendent for more money than is provided in the county or city school 
budget. The county superintendent shall not sign a voucher drawn on district funds 
for more money than is apportioned to or raised by the special tax during the 
fiscal year of a special taxing school district. 

County and city superintendents shall not approve and sign the voucher of any 
teacher who does not hold a certificate as required by law, nor for more money 
than the salary schedule in force in the city administrative unit or special taxing 
district entitles the teacher to receive. 
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It shall be the duty of county and city superintendents to sign all vouchers is- 
sued by order of their respective boards of education and signed by the chairman, 
and no voucher shall be paid by the county or city treasurer that is not thus 
SIPEG. (ik 990, Cos chal nscale 

When Treasurer’s Duty to Honor.—The proved by the county superintendent. See 
treasurer of the school fund cannot pay County Board v. County of Wake, 167 N. 
out any of the money coming into his C. 114, 83 S. E. 257 (1914). 
hands as such except upon order ap- 


§ 115-65. Superintendent shall not pay teacher without contract. 
—No voucher for the salary of a principal or teacher shall be signed by the 
county or city superintendent unless a copy of the contract has been filed with 
him: Provided, that substitute and interim teachers may be paid under rules of 
the State Board of Education. (1955, c. 1372, art. 6, s. 12.) 


§ 115-66. When superintendent may withhold pay of teachers.— 
The chairman and secretary of a county or city board of education may refuse to 
sign the salary voucher for the pay of any supervisor, principal or teacher who 
delays or refuses to render such reports as are required by law. But whenever 
the reports are delivered in accordance with law, the vouchers shall be signed and 
the supervisor, principal, or teacher paid. (1955, c. 1372, art. 6, s. 13.) 


§ 115-67. Superintendents may suspend principals and teachers.— 
County and city superintendents shall have authority to suspend any principal or 
teacher who shall fail, or who may be incompetent, to give instruction in accord- 
ance with the directions of the superintendent, or who shall wilfully refuse to co- 
operate in teachers’ meetings: Provided, that any principal or teacher who may 
be suspended by the superintendent, shall have the right to appeal first to the 
board of education and then, if not satisfied, to the courts. (1955, c. 1372, art. 
6, s. 14.) 


§ 115-68. City superintendents, powers, duties and responsibilities. 
—All the powers, duties and responsibilities imposed by law upon the superin- 
tendents of county administrative units shall, with respect to city administrative 
units, be imposed upon, and exercised by, the superintendents of city adminis- 
trative units, in the same manner and to the same extent, insofar as applicable 
thereto, as such powers and duties are exercised and performed by superintendents 
of county administrative units with reference to said county administrative units. 


EL Rides hoya aay oie ied bok) 
ARTICLE 7. 
School Committees—Their Duties and Powers. 


§ 115-69. Eligibility and oath of office.—KEach school committeeman 
shall be a person of intelligence, of good moral character, of good business qualifica- 
tions, and one who is known to be in favor of public education and who resides 
in the district; and before entering upon the duties of his office, he shall take oath 
for the faithful performance thereof, which oath may be taken before the county 
superintendent. 


No person, while employed as teacher in either a public school or a private 
school, or while serving as a member of any county or city board of education or 
serving as an employee of the schools or who is prohibited by article XIV, section 
seven, of the Constitution, shall be eligible to serve as a member of a district 
cotnmttes, (1995621572, artarcse la 


§ 115-70. Appointment; terms; vacancies; advisory committees.— 
At the first regular meeting during the month of April, one thousand nine hun- 
dred fifty-seven, or as soon thereafter as practicable, and biennially thereafter, the 
county board of education named by the General Assembly which convened in 
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February of such year or elected at the preceding general election, as the case may 
be, shall elect and appoint school committees for each of the several districts in 
their counties, consisting of not less than three, nor more than five persons for 
each school district, whose term of office shall be for two years; provided, that 
in the event of death, resignation or removal from the district of any member 
of said school committee, the county board of education shall be empowered to 
select and appoint his or her successor to serve the remainder of the term; pro- 
vided, that in units desiring the same, by action of the county board of education 
one-third of the members may be selected for a term of one year, one-third of 
the members for a term of two years, and one-third of the members for a term of 
three years, and thereafter all members for a term of three years from the ex- 
piration of said terms. This section shall not have the effect of repealing any 
local or special acts relating to the appointment or terms of office of school com- 
mittees. 


The county board of education may appoint an advisory committee of three 
members for each school building in the district, who shall care for the school 
property and perform such other duties as may be defined by the county board 
of education. (1955, c. 1372, art. 7, s. 2; 1957, c. 686, s. 2.) 


Local Modification—Polk: 1959, c. 442. 

Editor’s Note. — The 1957 amendment 
substituted “February” for “January” near 
the beginning of the first paragraph. 

Removal of Committeeman—A_ school 
committeeman for a district, although ap- 
pointed by the county board of education, 


holds for a definite term, and is not re- 
movable at the will or caprice of the 
county board of education, but may be 
removed only for cause after notice and 
an opportunity to be heard. Russ v. Board 
of Education, 232 N. C. 128, 59 S. E. (2d) 
589 (1950). 


§ 115-71. Organization of school committee; meetings.—The school 
committee, at its first meeting after the membership has been completed by the 
county board of education, shall elect from its number, a chairman and secretary, 
who shall keep a record of its proceedings in a book to be kept for that purpose, 
which shall be open to public inspection. The names and addresses of the chair- 
man and secretary shall be reported to the county superintendent and recorded by 
him. The committee shall meet as often as the school business of the district 
may requires, (1955j,cpl 3s 2earesgsns,) 


§ 115-72. How to employ principals, teachers, janitors and maids. 
—The district committee, upon the recommendation of the county superintendent 
of schools, shall elect the principals for the schools of the district, subject to the 
approval of the county board of education. The principal of the district shall 
nominate and the district committee shall elect the teachers for all the schools of 
the district, subject to the approval of the county superintendent of schools and 
the county board of education. Likewise, upon the recommendation of the prin- 
cipal of each school of the district, the district committee shall appoint janitors 
and maids for the schools of the district, subject to the approval of the county 
superintendent of schools and the county board of education. No election of a 
principal or teacher, or appointment of a janitor or maid, shall be deemed valid 
until such election or appointment has been approved by the county superintendent 
and the county board of education. No teacher under eighteen years of age may 
be employed, and the election of all teachers and principals and the appointment 
of all janitors and maids shall be done at regular or called meetings of the com- 
mittee. 


In the event the district committee and the county superintendent are unable 
to agree upon the nomination and election of a principal or the principal and the 
district committee are unable to agree upon the nomination and election of teach- 
ers or appointment of janitors or maids, the county board of education shall select 
the principal and teachers and appoint janitors and maids, which selection and 
appointment shall be final. 
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The distribution of the teachers and janitors among the several schools of the 
district shall be subject to the approval of the county board of education. (1955, 


enld/2e art: 7,;°s.145) 


Local Modification.—Polk: 1957, c. 1209. 

The election of a principal or teacher 
by the school committee of a district has 
no validity whatever until such election has 
been approved by both the county superin- 
tendent of schools and the county board 
of education. Iredell County Board of Ed. 
v.. Jicksou,. 235,.N., Ca 359,.70 wenbeted) 
14 (1952). 

As to re-election of principal or teacher, 
see Iredell County Board of Ed. v. Dick- 
son, 235 N. C. 359, 70 S. BE. (2d) 14 (1952). 

Personal Liability of Committeeman.— 
In Robinson vy. Howard, 84 N. C. 152 
(1881), it was held that a school commit- 
teeman was not liable personally on a 
contract by which he employed a teacher, 
and that the remedy was by mandamus to 
compel the payment of the money by the 
proper officer in the way provided by law. 
If, though, the act is wrongful and mali- 
cious, an action will lie against the officer 
in his personal capacity to recover dam- 
ages for the wrong committed by him. 
Spruill v. Davenport, 178 N. C. 364, 100 S. 
E. 527 (1919). 

Refusal of the county superintendent to 
approve the election of a teacher on the 


ground that he did not have sufficiently 
high certificates as a teacher and that his 
election as a teacher would not be for the 
best interests of the school will not sus- 
tain the finding of the trial judge that the 
refusal of the county superintendent of 
schools to approve the election was arbi- 
trary, captious and without just cause, 
and a mandamus to cause his approval is 
improvidently issued by the lower court. 
Cody v. Barrett, 200 N. C. 43, 156 S. E. 
146 (1930). 

Jurisdiction of County Board of Educa- 
tion to Elect Principal— The county board 
of education is not authorized to elect a 
principal of a school unless it appears that 
the local school authorities are in dis- 
agreement as to such election, and there- 
fore, in a suit to compel the county board 
to approve an election made by the local 
school authorities, a plea in abatement on 
the ground that the county board had al- 
ready elected another to the position is 
probably overruled in the absence of a 
showing of disagreement by the local 
school authorities. Harris v. Board of 
Education, 216 N. C. 147, 4 S. E. (2d) 328 
(1939). 


§ 115-73. Committee’s responsibility as to school property.—It shall 


be the duty of the school committee to protect all school property in its district. 
To this end, it is given custody of all schoolhouses, schoolhouse sites, grounds, 
textbooks, apparatus, and other school property in the district, with full power 
to control same as it may deem best for the interests of the public schools and 
the cause of education, but not in conflict with the rules and regulations of the 
county board of education. It shall be the duty of the committee to report any 
misuse or damage of school property immediately to the county board of educa- 
tion: Provided, that if the committee is unable or shall fail to take due care of 
all school property of the district, the county board of education may designate 
some responsible citizen of the district to have special charge of the property 
during rvacationi(1955;,¢. 1372, art27, 3:35.) 


SUBCHAPTER III. SCHOOL DISTRICT ORGANIZATION. 


ARTICLE 8. 
Creating and Consolidating School Districts. 


§ 115-74. Creation and modification of school districts by State 
Board of Education.—The State Board of Education, upon the recommenda- 
tion of the county board of education, shall create in any county administrative 
unit a convenient number of school districts. Such district organization may be 
modified in the same manner in which it was created when it is deemed necessary. 
Provided that when changes in district lines are made between and among school 
districts that have voted upon themselves the same rate of supplemental tax, such 
changes in district lines shall not have the effect of abolishing any of such districts 


og 
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or of abolishing any supplemental taxes that may have been voted in any of such 
districts. 


Nothing in this section shall prevent city administrative units from consolidat- 
ing with county administrative units in which such city administrative unit is 
located, upon petition of the board of education of the city administrative unit 
and the approval of the county board of education and of the State Board of Edu- 
cation: Provided, that nothing in this section shall affect the right of any city 
administrative unit or special tax district which now exists for the purpose of re- 
tiring debt service, to have the indebtedness of such district taken over by the 
county as provided by law, and nothing herein shall be construed to restrict the 


county board of education or the board of county commissioners in causing such 
indebtedness to be assumed by the county as provided by law. CID aCe ko i2, 


art. 8,°s-1 391959; "643275 


Cross Reference.—As to limitation on 
power of legislature to change lines of 
school districts, see Art. II, § 29 of the 
Constitution. 

Editor’s Note. — The 1959 amendment 
added the proviso at the end of the first 
paragraph. 

Constitutionality of Article—For case 
holding constitutional a former statute 
covering the same subject-matter as this 
article, see Sparkman v. Board, 187 N. C. 
241, 121 S. E. 531 (1924), cited and ap- 
proved in Blue v. Board, 187 N. C. 431, 
122 S. E. 19 (1924). 

Methods of Changing School District.— 
Kreeger v. Drummond, 235 N. C. 8, 68 
S. E. (2d) 800 (1952), reh. den. 235 N. 
C. 758, 69 S. E. (2d) 721 (1952). 

Courts Will Not Interfere in Absence of 
Abuse of Discretion.—Unless the school 
authorities act contrary to law, or there is 
a manifest abuse of discretion on their 
part, the courts will not interfere with their 
action in creating or consolidating school 
districts, or in the discharge of any other 
discretionary duty conferred upon them by 


The courts will not interfere with the 
control and supervision of the county 
board of education in the exercise of its 
statutory discretion given in the  for- 
mation of school districts and their con- 
solidation, or intervene in behalf of any 
one who supposes himself to be aggrieved 
by their action therein, except upon a clear 
showing that it was acting contrary to 
law, and then they will only restrain its 
action to the extent necessary to keep it 
within the law and the rightful exercise 
of its powers. Davenport v. Board, 183 N. 
C570, 1128, Ei. 246- (1982). 

Abolition of Special School Districts.— 
For cases construing former statute abol- 
ishing special school districts, see Board 
of Education vy. Burgin, 206 N. C. 421, 174 
S. E. 286 (1934) (use of unexpended fund 
by new districts); Hickory v. Catawba 
County, 206 N. C. 165, 173 S. E. 56 (1934), 
holding that statute did not alter the pol- 
icy that a county may include in its debt 
service fund in its budget the indebtedness 
lawfully incurred by any of its school dis- 
tricts. 


law. Kreeger v. Drummond, 235 N. C. 8, 
68 S. E. (2d) 800 (1952), reh. den. 235 N. 
C. 758, 69 S. E. (2d) 721 (1952). 


§ 115-75. Districts formed of portions of contiguous counties. — 
School districts may be formed out of contiguous counties by agreement of the 
county boards of education of the respective counties subject to the approval of 
the State Board of Education. Rules for the organization, support and operation 
of districts so formed are subject to the agreement of the boards of education 
concerned, and as a guide to the working out of such agreements the formulas 
contained in § 115-123 should be followed as far as applicable. (1955, c. 1372, 
Ste Ss. 12. ) 


§ 115-76. Consolidation of districts and discontinuance of schools. 
—County boards of education shall have the power and authority to consolidate 
schools located in the same district, and with the approval of the State Board of 
Education, to consolidate school districts or other school areas over which the 
board has full control, whenever and wherever in its judgment the consolidation 
will better serve the educational interests of the county or any part of it: Pro- 
vided, existing schools having suitable buildings shall not be abolished until the 
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county board of education has made ample provisions for transferring all chil- 
dren of said school to some other school. 

In determining whether two or more public schools shall be consolidated, or in 
determining whether or not a school shall be closed and the pupils transferred 
therefrom, the State Board of Education and the boards of education of the 
several counties shall observe and be bound by the following rules, to wit: 


(1) In any question involving the discontinuance or consolidation of any 
high school with an average daily attendance of sixty or more pupils, 
the board of education of the county in which such school is located 
and the State Board of Education shall cause a thorough study of 
such school to be made, having in mind primarily the welfare of the 
students to be affected by a proposed consolidation and including in 
such study, among other factors, geographic conditions, anticipated 
increase or decrease in school enrollment, the inconvenience or hard- 
ship that might result to the pupils to be affected by such consolida- 
tion, the cost of providing additional school facilities in the event of 
such consolidation, and the importance of such school to the people 
of the community in which the same is located and their interest in 
and support of same. Before the entry of any order of consolidation, 
the county board of education shall provide for a public hearing in 
regard to such proposed consolidation, at which hearing the county 
and State boards of education and the public shall be afforded an 
opportunity to express their views. Upon the basis of the study so 
made and after such hearing, said boards may, in the exercise of 
their discretion and by concurrent action, approve the consolidation 
proposed: Provided, however, that when a high school is ordered 
closed, pursuant to law, the pupils attending such school may be 
assigned to another high school, if the board of education of the ad- 
ministrative unit in which such school is located consents to such 
assignment. 

(2) Provision shall not be made by the State Board of Education for the 
operation of a high school with an average daily attendance of less 
than sixty pupils unless the State Board of Education and the State 
Superintendent of Public Instruction, after a careful survey by them, 
find that geographic or other conditions make it impractical to pro- 
vide for such pupils otherwise. Upon such finding, the State Board 
of Education may make provision for the operation of such school. 


(3) Notwithstanding the limitations imposed by the provisions of subsec- 
tion two of this section, the State Board of Education shall make 
provision for the continued operation of any high school now operat- 
ing in any county administrative unit and having an average daily 
attendance of at least forty-five but fewer than sixty pupils, and shail 
allot to such school the number of teachers to which it may be en- 
titled pursuant to law and rules of the State Board of Education if 
the continued operation of such school. be requested by the board of 
education of such county by the inclusion of such school in the 
organization statement for the following year filed pursuant to the 
provisions of law: Provided, however, that at the time of making 
such request, the county board of education presents to the State 
Board of Education a certified statement that it has on hand and 
allocated for such purpose sufficient funds to pay the salaries, in 
accordance with the State standard salary schedule, of such additional 
teacher or teachers for said school as may be required in order to 
comply with minimum teacher requirements for a standard high 
school as now or hereafter defined and sufficient funds to pay the 
county’s contribution for such teacher or teachers to the Teachers’ 
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and State Employees’ Retirement System of North Carolina, as pro- 
vided by G. $. 135-8 (c), and that said county board of education 
will employ such teacher or teachers. 

For the purpose of providing the funds required by the proviso of 
this subsection, the boards of commissioners of the several counties 
are authorized to appropriate nontax funds, and the several county 
boards of education are authorized to accept and use privately donated 


funds. 


(4) The provisions of this section shall not deprive any city or county board 
of education of the authority to assign or enroll any and all pupils 
in schools in accordance with the provisions of G. S. 115-176 to 115- 
179; (1955em oy e.catt o's. 32) 


Editor’s Note.—The cases cited in the 
annotations below were decided under the 
former statutes. 

Consolidation of Tax and Nontax Dis- 
tricts——A nonspecial school tax district 
may be consolidated with a special tax dis- 
trict, without the approval of the voters 
of the nonspecial tax district when the 
consolidation is for administrative or at- 
tendance purposes only and does not in- 
volve a supplement tax. Gates School 
Dist. Committee v. Gates County Board of 
Yi /235. Ni G.- 212, 69 Sheed) 529 
(1952); Gates School Dist. Committee v. 
Gates County Board of Ed., 236 N. C. 216, 
72 S. E. (2d) 429 (1952). 


Where an administrative unit has voted 
a supplemental tax pursuant to the provi- 
sions of the statute, neither a nontax dis- 
trict nor any part thereof may be con- 
solidated with such administrative or tax 
districts, without losing the right to levy 
the existing supplemental tax, unless an 
election is held in the territory to be added 
and the majority of those who vote in 
such election voted in favor of the pro- 
posed tax. And the tax authorized must 
be equal to the supplemental tax previously 
authorized in the administrative unit, in- 
cluding any tax levied therein to meet the 
interest and sinking fund of any bonds 
theretofore issued by the district proposed 
to be enlarged. Gates School Dist. Com- 
mittee v. Gates County Board of Ed., 235 
N:. G. 212, 69. S. E.. (2d). 529 (1952)... See 
Gates School Dist. Committee v. Gates 
County Board of Ed., 236 N. C. 216, 72 
S. E. (2d) 429 (1952). 

It is not necessary to the valid consoli- 
dation of nonspecial school tax districts 
with special school tax districts that it be 
approved by the voters of the nonspecial 
school tax districts, when the questions of 
taxation and bond issues are not involved, 
and especially so when the consolidation 
has been made according to the provi- 
sions of a Public-Local Law applicable to 
the county wherein the consolidation has 


been made. Board v. Bray Bros. Co., 184 
N. C. 484, 115 S. E. 47 (1922). 

Special school tax districts, organized 
and exercising governmental functions in 
the administration of the school laws, are 
quasi-public corporations subject to the 
constitutional provisions in restraint of 
contracting debts for other than necessary 
purposes, except by the vote of the people 
of a given district, Const., Art. VII, § 7; 
and semble, that where an existent tax 
and nontax district are thereunder consoli- 
dated, it would require the submission of 
the question to those living within the 
district thus formed, but outside of the 
district that has theretofore voted the tax 
as provided for enlargement of local tax 
districts. Paschal v. Johnson, 183 N. C. 
129, 110 S. BE. 841 (1922); Barnes v. Leo- 
nard, 184 N. C. 325, 114 S. E. 398 (1922). 

The authority given the county board 
of education to redistrict the entire county 
or part thereof, and to consolidate school 
districts, etc, was amended by Public 
Laws of 1921, ch. 179, providing, among 
other things, for such consolidation of ex- 
isting districts under a uniform rate of 
taxation not exceeding the lowest in any 
one district, meets the requirements of 
our Constitution, Art. VII, § 7, but to the 
extent the amendatory statute permits 
consolidation of local school tax districts 
with adjacent territory or local schools 
that have never voted any tax, the provi- 
sions of the statute relating to enlargement 
of local tax districts must apply so as to 
permit those living in such proposed new 
territory to vote separately upon the 
question of taxing themselves for the pur- 
pose. Perry v. Commissioners, 183 N. C. 
Bolaelie. oO: 1. 6 (1922). 

Issuance of Bonds. — Where there has 
been a valid consolidation of local-tax 
school districts, having an equal tax rate 
for the purpose, by proper proceedings 
under the statute the new district may 
then approve the question of an additional 
special tax, and where this has been done 
under the authority of a valid statute, and 
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an issue of bonds properly approved by the 
voters, such bonds are constitutional and 
valid. Paschal v. Johnson, 183 N. C. 129, 
110 S. E. 841 (1922). 

Reallocation of Funds from Bond Issue. 
—The bond order and the advertised 
statement of the purpose for which funds 
from a proposed school bond issue were 
to be used stipulated, inter alia, improve- 
ments in the elementary school of one 
district by the addition of eight class- 
rooms, and improvements in the elemen- 
tary and high school of another district. 
Thereafter the county board of education, 
on the basis of a survey, proposed to use 
the entire funds allocated for such im- 
provements for the erection of a new high 
school building for the use of both 
schools. It was held that the county board 
of education has no power to reallocate 
the funds for the erection of the new high 
school in the absence of a finding in good 
faith that the erection of such new high 
school would so relieve the pupil load on 
the elementary schools that the use of the 
funds for the improvement and enlarge- 
ment of the elementary schools would no 
longer be necessary because of changed 
condition. Gore v. Columbus County, 232 
Nz. (Cs 636, 61°52) Ee (2d) 5890n(1950)5 

Consolidation Prerequisite to Closing 
High School Operated as Union School.— 
As a prerequisite to the enforcement of an 
order to close a high school presently 
operated as a union school, the area in 
this district must be consolidated in a man- 
ner provided by law, with some other high 
school district or districts. Kreeger v. 
Drummond; 235. N.. C..8, (68° S. 4B. (Cd) 
800 (1952), reh. den. 235 N. C. 758, 69 S. 
E. (2d) 721 (1952). 
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Ample Facilities Must Be Provided in 
Consolidated District—If a consolidation 
or consolidations are to be made pursuant 
to the provisions of the statute, it should 
be made to appear that ample school fa- 
cilities have been provided in the proposed 
consolidated district or districts to which 
the children residing in the old district are 
to be transferred. Kreeger v. Drummond, 
235 UN Cais; 68, Sree syed) 1800 “G1952). 

Authority discretionary. — Ordinarily 
the courts will not interfere with the dis- 
cretionary authority of the county board 
of education to select school sites and 
consolidate schools of a district, and, with 
the approval of the State Board of Edu- 
cation, to consolidate school districts. 
Gore v. Columbus County, 232 N. C. 636, 
61 S. E. (2d) 890 (1950). 

Enjoining or Setting Aside Creation or 
Consolidation of School Districts. — Al- 
though the law may confer upon school 
authorities the discretionary authority to 
create or consolidate school districts, the 
superior court may enjoin or set aside the 
creation or consolidation of school districts 
by such authorities when their action is 
so clearly unreasonable as to amount to 
an oppressive and manifest abuse of their 
discretion, or is without authority of law. 
Gates School Dist. Committee v. Gates 
County Board of Ed., 236 N. C. 216, 72 
S. E. (2d) 429 (1952). 

Circumstances Insufficient to Show 
Abuse of Discretion in Consolidating 
School Districts——See Gates School Dist. 
Committee v. Gates County Board of Ed., 
286° N: .C. 216, 72,.S. Ey (2d) 429 (1952), 

As to transfer of pupils under former 
statute, see Kreeger v. Drummond, 235 
N. C. 8, 68 S. E. (2d) 800 (1952). 


115-77. Enlarging tax districts and city units by permanently at- 


taching contiguous property.—The county boards of education with the ap- 
proval of the State Board of Education may transfer from nontax territory and 
attach permanently to local tax districts or to city administrative units, real prop- 
erty contiguous to said local tax districts or city administrative units, upon the 
written petition of the owners thereof and the taxpayers of the family or families 
living on such real property, and there shall be levied upon the property of each 
individual in the area so attached, including landowners and tenants, the same 
tax as is levied upon other property in said district or unit: Provided, that such 
transfer shall be subject to the approval of the board of education of such city 
unit or the committee of such tax district, as the case may be. Provided the pe- 
tition must be signed by persons who are the owners thereof and the taxpayers 
of the families living on such real property on the date the petition is filed with 
the county board of education. Provided further, that a person or corporation 
owning only an easement in real property shall not be considered an owner of 
said property within contemplation of this section; and provided further that no 
right of action or defense founded upon the invalidity of such transfer shall be 
asserted, nor shall the validity of such transfer be open to question in any court 
upon any ground whatever, except in an action or proceeding commenced within 
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sixty (60) days after the approval of such transfer is given by the State Board 
of Education. (1955, c. 1372, art. 8 s. 4301959, ca isEse An 


Editor’s Note. — The 1959 amendment 
added the second, third and fourth pro- 
visos. 


SUBCHAPTER IV. REVENUE FOR THE PUBLIC SCHOOLS. 


ARTICLE 9, 
County and City Boards of Education and Budgets. 


§ 115-78. Objects of expenditure for operation of public schools.— 
(a) The objects of expenditure for the operation of the public school system 
shall be listed by county and city boards of education in the school budget under 
three separate funds: The current expense fund; the capital outlay fund; and 
the debt service fund. 

(b) The current expense fund shall include: 

(1) General Control_—Salaries and travel of superintendent, assistant super- 
intendent, business manager, and attendance officer ; salaries of clerical 
assistants, property cost clerks, and the treasurer, including cost of 
his bond; per diem and travel of board of education; office expenses, 
cost of audit, elections and attorneys’ fees and other necessary ex- 
penses of general control. 

(2) Instructional Service—Salaries of elementary and high school teachers 
and principals; salaries, travel, and office expense of supervisors; 
salaries and travel of teachers of vocational education including agri- 
culture, home economics, trades and industries and distributive edu- 
cation ; clerical and travel expenses of principals; commencement ex- 
penses ; and instructional supplies. 

(3) Operation of Plant—Wages of janitors, cost of fuel, water, light, power, 
janitors’ supplies, and telephones in school buildings. 

(4) Maintenance of Plant—Cost of repairs to buildings and grounds, includ- 
ing salary of the superintendent of grounds, and teacherages ; repairs 
and replacements of furniture and instructional apparatus, and repairs 
and replacements of heating, electrical and plumbing equipment. 

(5) Fixed Charges.—Cost of rents, insurance on buildings and equipment, 
workmen’s compensation, compensation to injured employees, pay- 
ment for injuries to school children, retirement paid to the State and 
paid to employees, and tort claims. 

(6) Auxiliary Agencies.—Cost of transportation, including wages of drivers, 
gas, oil and grease; gas storage and equipment; salaries of mechanics, 
repair parts and batteries; tires and tubes; insurance, license and title 
fees; garage equipment, contract transportation, major replacements 
of chassis and bodies, and bus travel of principals; cost of operation 
and maintenance of school libraries; replacement and rental of text- 
books including salaries of clerical assistants: health, including clinics 
and recreation ; aid to indigent pupils; night schools; summer schools ; 
adult education; lunchrooms; veterans’ training; and interest on 
temporary loans. 


(c) The capital outlay fund shall provide for the purchase of sites, the erection 
of all school buildings properly belonging to school plants, improvement of new 
school grounds, alteration and addition to buildings, purchase of furniture, equip- 
ment, trucks, automobiles, school buses, and other necessary items for the better 
operation and administration of the public schools in the following divisions: 

(1) New Buildings and Grounds.—Estimated total cost of new buildings 
including grounds, heating, plumbing and electrical equipment, fur- 
niture and instructional apparatus, architect and engineering fees, and 
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other costs; provided, the estimated cost of the site shall be included 
in the total estimated cost of the building but not as a separate item; 
provided further, that no contract for the purchase of the site shall 
be executed nor any funds expended therefor without the approval 
of the board of county commissioners as to the amount to be spent 
for the site; and in case of a disagreement between a board of educa- 
tion and a board of county commissioners as to the amount to be 
spent for the site, the procedure provided in G. S. 115-87 shall, insofar 
as the same may be applicable, be used to settle the disagreement. 

(2) Old Buildings and Grounds.—Cost of additional sites and improvement 
of grounds, alterations and additions to existing buildings, installing 
new heating, electrical or plumbing systems, and adding additional 
furniture and instructional apparatus. 

(3) Auxiliary Agencies——Cost of new library and textbooks, new school 
buses operated for first time as an addition to fleet, activity buses, 
garage building and equipment, new and additional equipment for 
the superintendent’s office, and interest on temporary loans for 
capital outlay fund. 

(d) The debt service fund shall provide for the payment of principal and 
interest on indebtedness incurred for school purposes, as such principal and interest 
fall due, and the payment of moneys required to be paid into sinking funds. The 
term “indebtedness,” as used in this article, includes bonds, notes and State loans, 
including, in the case of the county debt service fund, indebtedness assumed by 
the county as well as indebtedness incurred by the county. Where the indebtedness 
for school purposes of any city, town, school district, school taxing district, town- 
ship, city administrative unit or other political subdivision in a county (hereinafter 
referred to in this article as “local district”) has not been assumed by the county, 
the county debt service fund shall provide for payment, apportioned on a per 
capita basis as provided in subsection (d) of G. S. 115-80, of principal and interest 
on indebtedness of local districts, as such principal and interest fall due, and for 
payment of moneys required to be paid into sinking funds of local districts. 

(e) Other objects of expenditure, including educational television, may be in- 
cluded in the school budget when authorized by the General Assembly, the State 
Board of Education, or county and city boards of education, when funds for the 
same are made available. (1955, c. 1372, art. 9, s. 1; 1957, c. 1220; 1959, c. 


5734 SSO.) 
Local Modification.—Jones: 1955, c. 564. educational television” in line one of sub- 
Editor’s Note. — The 1957 amendment _ section (e). 


rewrote subdivision (1) of subsection (c). 
The 1959 amendment added all of sub- 
division (1) of subsection (c) following the 


As to former statute, see Onslow County 
Board of Education v. Onslow County 
Board’ of ‘Com’rs, 240 N.C ais, 8195S. B. 


words “board of county commissioners” (2d) 256 (1954). 


in the eighth line, and inserted “including 


§ 115-79. Objects of expenditure included in State budget.—The ap- 
propriation of State funds, as provided by law, shall be used for meeting the cost 
of the operation of the public schools as determined by the State Board of Edu- 
cation, for the following items: 

(1) General control: 
. Salary of superintendent. 
. Travel of superintendent. 
. Salaries of clerical assistants. 
. Salaries of property and cost clerks. 
Office expenses. 
. Per diem and travel of county board of education. 
(2) Instructional service: 
a. Salaries of elementary and high school teachers. 
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b. Salaries of elementary and high school principals. 
c. Salaries of supervisors. 
d. Instructional supplies. 
(3) Operation of plant: 
a. Wages of janitors. 
b. Fuel. 
c. Water, light, and power. 
d. Janitor’s supplies. 
e. Telephones. 
(4) Fixed charges, compensation. 
a. School employees. 
b. Injuries to school pupils. 
c. Tort claims. 
(5) Auxiliary agencies: 
a. Transportation of pupils: 
. Wages of bus drivers. 
. Gas, oil and grease. 
. Gas storage equipment. 
. Salaries of mechanics. 
. Repair parts and batteries. 
. Tires and tubes. 
. License and title fees. 
. Garage equipment. 
. Contract transportation. 
10. Major replacements of chassis and bodies. 
11. Principals’ bus travel. 
b. Libraries: Supplies, repairs and replacements. 
c. Child health program. 

In making provision from State funds, the State Board of Education shall ef- 
fect all economies possible in providing for all objects and items of expenditure 
except items of salary, and after such economies in all nonsalary items, the Board 
shall have authority to increase or decrease on a uniform percentage basis, the 
salary schedule of all personnel employed in order that the appropriation of State 
funds for the public schools may insure their operation for the full length of 
Bue term..| (1955) ca 1G/enatta0 asa2) 


As to former statute, see Onslow County Board of Com’rs;/240 NS Ci1ise sr S; 
Board of Education v. Onslow County (2d) 256 (1954). 


OANA Ui ODF 


§ 115-80. Rules for preparation of school budgets.—(a) County-Wide 
Current Expense Fund Budget—County and city boards of education shall file 
with the appropriate tax levying authorities on or before the fifteenth day of 
June, on forms provided by the State Board of Education, all budgets requesting 
funds to operate the public schools, whether such funds are to be provided by 
the State or from local sources. There shall be no funds allotted for providing 
instruction to pupils for a term of more than one hundred eighty days either 
from State or local sources. 


The county-wide current expense fund shall include all funds for current ex- 
penses levied by the board of county commissioners in any county to cover items 
for current expense purposes, and also all fines, forfeitures, penalties, poll and 
dog taxes, nontax funds, or any other funds, to be expended in the current ex- 
pense budget and funds for vocational subjects, except those funds appropriated 
for such unit in the State budget. 

In the preparation of the several school budgets, it shall be the first duty of 
county and city boards of education and the board of county commissioners to 
provide adequate funds for the items of expenditure included under maintenance 
of plant and the items under fixed charges not provided from State funds in or- 
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der to protect and preserve the investment of the administrative units in the school 
plants. 


When funds accruing by law to the board of education are not sufficient to 
repair, maintain and insure properly the school plants of an administrative unit, 
it shall be the duty of the board of county commissioners in which such unit is 
located to supplement these funds by a tax levy and said board is so directed 
and authorized. 

In the event that county and city boards of education can by economy in man- 
agement properly maintain, for use at all times, the school plants for a less amount 
than is placed to the credit of the school fund by law, it shall be in the discre- 
tion of such board of education with the approval of the board of county com- 
missioners to use such excess to supplement any item of expenditure in its current 
expense fund. 

When necessity is shown by county or city boards of education, or peculiar 
local conditions demand, for adding or supplementing items of expenditure not 
in the current expense fund provided by the State, the board of county commis- 
sioners may approve or disapprove, in part or in whole, any such proposed and 
requested expenditure. For those items it approves, it shall make a sufficient tax 
levy to provide the funds: Provided, that nothing in this chapter shall prevent 
the use of federal or privately donated funds which may be made available for 
the operation of the public schools under such regulations as the State Board of 
Education may prescribe. 


(b) Supplemental Tax Budget.—In cases where administrative units or districts 
have voted, or may hereafter vote, a tax in order to operate schools of a higher 
standard than that provided by State support, county and city boards of educa- 
tion, at the same time the other budgets are filed, shall file a supplemental budget 
therefor and request that a sufficient levy be made by the tax levying authorities, 
not in excess of the rate voted by the people in such unit or district. The tax 
levying authorities may approve or disapprove this supplemental budget in whole 
or in part, and shall levy such taxes as necessary to provide for the approved 
budget for supplemental purposes, not exceeding the amount of the tax levy au- 
thorized by the vote of the people. The expenditure of the proceeds of said levy 
shall be in accordance with the aforesaid supplemental budget as approved by the 
tax levying authorities, except where such levy is voted in a district, in which case 
the written consent of the chairman of the district committee shall also be obtained 
before any of said proceeds are expended: Provided, that the tax levying au- 
thorities may fix a charge against any administrative unit or district for collec- 
tion of such levies not exceeding one per cent (1%) thereof. 


(c) Capital Outlay Budget—In the same manner and at the same time each 
county and city administrative unit may file with the board of county commis- 
sioners a capital outlay budget, subject to the approval of the said board. 

(d) Debt Service Budget—In the same manner and at the same time the county 
board of education shall file a budget for the school debt service fund of the 
county, and a budget for the debt service fund of each local district, the in- 
debtedness of which has not been assumed by the county and when the payment 
of the principal and interest of such indebtedness is required to be provided for 
by taxes levied by the board of county commissioners. In like manner and at the 
same time the board of education of each city administrative unit, when such 
unit has outstanding indebtedness and the payment of principal and interest of 
such indebtedness is required to be provided for by taxes levied by a board or 
body other than the board of county commissioners, shall file a budget for the 
debt service fund of such unit. The budget for the debt service fund of the county 
shall include (i) the principal and interest on indebtedness of the county and as- 
sumed by the county falling due in the fiscal year for which the budget is pre- 
pared, (ii) the installment payable in such fiscal year to a sinking fund for county 
indebtedness and (iii) a per capita apportionment to each local district based upon 
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(i) and (1i) above, exclusive of installments payable to a sinking fund for the 
retirement of funding and refunding bonds or notes and the interest on the same, 
and computed with the last enrollment of the county unit and of such local 
district certified to the county accountant or county auditor by the State Board 
of Education: Provided, the inclusion of such per capita apportionment shall not 
supersede an apportionment provided for in any public-local or private law pur- 
suant to which the bonds of such local district were issued: Provided, further, 
such per capita apportionment shall not exceed the amount of principal and in- 
terest of the indebtedness of the local district falling due in the fiscal year for 
which the budget is prepared and the installment payable in such fiscal year toa 
sinking fund for the retirement of bonds of such local district. The budget of each 
local district shall include the principal and interest on the indebtedness of such 
local district falling due in the fiscal year for which the budget is prepared and 
the installment payable in such fiscal year to a sinking fund for the retirement of 
indebtedness of such local district. 

The county accountant shall examine the county debt service budget and the 
debt service budget of each local district, shall determine their accuracy and make 
his recommendation to the tax levying authorities. Accordingly, such tax levy- 
ing authorities shall levy the taxes necessary and sufficient to pay all items con- 
tained in each such budget. (1955, c. 1372, art. Das. 32) 

Premiums for insurance of its public liability therefor need not be submitted to 
school buildings is a necessary public ex- the voters. Fuller v. Lockhart, 209 N. C. 
pense of a county, and the incurring of 61, 182 S. E. 733 (1935). 


§ 115-80.1. Establishment of capital reserve fund; appropria- 
tions; depositary.—(a) A capital outlay budget of any school administration 
unit within the county may contain an amount to be appropriated for payment 
into a special fund which shall be designated “................ County School 
Capital Reserve Fund”, hereinafter referred to as “the reserve fund”. Such 
amount, together with similar amounts which may be contained in subsequent 
capital outlay budgets of any such school administrative unit, shall be for the 
purpose of anticipating future needs for school capital outlay and for financing 
all or a part of the cost thereof: Provided, withdrawals from the reserve fund, 
as hereinafter provided, for the cost of needs in a particular school administrative 
unit shall be limited to the amount or the aggregate amounts contained in the 
approved capital outlay budget or budgets of the particular unit, together with a 
proportionate share of the net earnings from investment of the reserve fund. 

(b) Upon approval of a capital outlay budget by the board of county commis- 
sioners, which budget contains such amounts so appropriated, the reserve fund 
shall be deemed to have been duly established. The reserve fund shall be main- 
tained as a separate account from all other funds, and payments thereto or de- 
posits therein shall be in such bank or trust company as the board of county 
commissioners may designate as depositary thereof. The board shall promptly . 
designate such depositary upon establishment of the reserve fund, and all such 
deposits shall be secured as provided by G. S. 159-28 of the Local Government 
Act. (1959, c. 524.) 


§ 115-80.2. Withdrawals from the reserve fund. — Each withdrawal 
from the reserve fund shall be authorized by order passed by the board of county 
commissioners and upon petition therefor as hereinafter provided. The board of 
education of any school administrative unit in the county may petition for a with- 
drawal, which petition shall be by resolution duly adopted by said board of ed- 
ucation, and a certified copy of such resolution shall be transmitted to the board 
of county commissioners. The resolution shall set forth: 

(1) A request to the board of county commissioners for the withdrawal; 

(2) The amount of such withdrawal ; 

(3) A brief description of the needs and the name or location of the school 
or schools where such needs exist ; 
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(4) A statement that the withdrawal is for the purpose of financing the cost 
of such needs either together with other funds available for the same, 
specifying their amounts and source, or that there are no other funds 
available therefor, as the case may be; and 

(5) A declaration that the fulfillment of such needs is necessary for the 
maintenance of the public school term as required by the Constitution 
and laws of North Carolina. 

Upon receipt of the petition by the board of county commissioners, said board 
of commissioners may, in its discretion, pass an order authorizing the withdrawal 
either in conformity with the petition or with modification thereof or may decline 
to pass such order: Provided, said board of county commissioners shall not 
pass an order authorizing withdrawal of an amount in excess of the amount set 
forth in the petition or in excess of the amount in the reserve fund to the credit 
of the administrative unit requesting withdrawal. Each withdrawal so authorized 
shall be by check drawn on the depositary for an amount equal to the amount 
so authorized, which check shall be signed by the chairman of the board of 
county commissioners and by the county accountant and shall be deposited for 
disbursement in the same manner as other school capital outlay funds are dis- 


bursed. (1959, c. 524.) 


§ 115-80.3. Investment of moneys in reserve fund. — Pending their 
use for the purposes hereinbefore authorized, all or part of the moneys in the 
capital reserve fund may be invested in either bonds, notes, bills, or certificates 
of indebtedness of the United States of America; or in bonds or notes of any 
agency or instrumentality of the United States of America the payment of prin- 
cipal and interest of which is guaranteed by the United States of America; or 
in bonds or notes of the State of North Carolina; or in bonds of any county, 
city or town of North Carolina which have been approved by the local govern- 
ment commission for the purpose of such investment; or in shares of any building 
and loan association organized and licensed under the laws of this State, or in 
shares of any federal savings and loan association organized under the laws of 
the United States with its principal office in this State, to the extent that such 
investment is insured by the federal government or any agency thereof. The 
proceeds of the sale or realization of such investments and any interest received 
from such investments shall accrue to the capital reserve fund. (1959, c. 524.) 


§ 115-80.4. Unlawful expenditure or withdrawal of reserve fund. 
—It shall be unlawful to withdraw or expend, or to cause to be withdrawn or 


expended, all or any part of the capital reserve fund except as authorized by this 
article.f(1959) tca524.)) 


§ 115-80.5. Accounting for reserve fund. — The county accountant 
shall keep accurate accounts of all receipts, disbursements and assets of the re- 
serve fund and, at the close of each fiscal year and at such other times as the 
board of county commissioners may request, prepare and submit to said board 
a statement of receipts and disbursements and of the assets of the reserve fund. 
He shall annually, and within thirty days after the close of each fiscal year, 
furnish such statement to the board of education of each school administrative 
unit in the county. (1959, c. 524.) 


§ 115-81. Tax levying authorities must report action on budgets.— 
The tax levying authorities shall report to the administrative units filing budgets 
for local funds the action on said budgets on or before the tenth day of July of 
each year. .(1955, c. 1372,,art, 9.6.4.) 


§ 115-82. Copies of budgets to be filed with State Board of Educa- 
tion. — Copies of all budgets must be filed with the State Board of Education. 
Copies of all school budgets for the current expense fund, the capital outlay fund 
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and the debt service fund, after approval by local authorities as provided by this 
article, shall be filed with the State Board of Education. (iar Glos eatts O 
si5.') 


§ 115-83. Operating budget.—It shall be the duty of the county and city 
boards of education, upon the receipt of the tentative allotment of State funds for 
operating the schools and the approval of all local funds budgets, including sup- 
plements to State funds for operating schools of a higher standard, funds for 
capital outlay and funds for debt service, to prepare an operating budget on 
forms provided by the State and file same with the State Superintendent of Pub- 
lic Instruction and the State Board of Education on or before the first day of 
October. Each operating budget shall be checked by the appropriate State school 
officials to ascertain if it is in accordance with the allotment of State funds and 
the approval of local funds; and when found to be in accordance with same, such 
budget shall be the total operating budget for said county or city administrative 


tanit., (61955; e137 2b eos 6.) 


§ 115-84. Provision for disbursement of State funds.—The deposit 
of State funds in the State treasury to the credit of the county and city adminis- 
trative units shall be made in monthly installments, at such time and in such a 
manner as may be practicable to meet the needs and necessities of the nine months 
school term in the various county and city administrative units: Provided, that 
prior to the crediting of any monthly installments, it shall be the duty of the 
county or city board of education to file with the controller of the State Board 
of Education a certified statement of all expenditures and of all salaries and other 
obligations that may be due and payable in the succeeding month, said statement 
to be filed on or before the first day of each month. 

When it shall appear to the controller from said certified statement that any 
amounts are due and necessary to be paid, he shall draw a requisition on the 
Budget Bureau covering the same; and upon the receipt of notice from the State 
Treasurer showing the amount placed to their credit, the duly constituted au- 
thorities may issue State warrants in the amount so certified: Provided, that no 
funds shall be released for payment of salaries for administrative officers of county 
or city units if any reports required to be filed with the State school authorities 
are more than thirty days overdue. (1955, c. 1372, art. 9, s. 7.) 


§ 115-85. Fidelity bonds. — The State Board of Education shall, in its 
discretion, determine what State and local employees shall be required to give 
bonds for the protection of State school funds and for the faithful discharge of 
their duties as to such funds; and, in cases in which bonds are required, the 
State Board of Education is authorized to place the same and pay the premiums 
thereon. 


Boards of education in each county and city administrative unit shall cause 
all persons authorized to draw or approve school checks or vouchers drawn on 
school funds, whether county, district, or special, and all persons who, as em- 
ployees of such administrative units, are authorized or permitted to receive any 
school funds from whatever source, and all persons responsible for, or authorized 
to handle school property, to be bonded for the faithful discharge of their duties 
as to such school funds in such an amount as in the discretion of said county and 
city boards of education shall be deemed sufficient for the protection of said school 
funds or property with surety by some surety company authorized to do business 
in the State of North Carolina. The amount deemed necessary to cover the cost 
of such surety bond shall be included as an item in the current expense funds 
of the school budget of each school administrative unit and shall be paid from 
the funds provided therein; but nothing in this section shall prevent the govern- 
ing authorities of the respective administrative units from prorating the cost of 
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ape pond between the funds protected? (1955, +c, 1372, art:.9,.s.°8 sul 95 OMe: 
qusen7ye)) 


Editor’s Note. — The 1959 amendment ner” in the seventh line of the second par- 
inserted “an amount” in lieu of “a man- agraph. 


§ 115-86. Apportionment of local funds among administrative 
units.—All county-wide current expense funds shall be apportioned to the ad- 
ministrative units of a county on a per capita enrollment basis which shall be de- 
termined by the State Board of Education and certified to each administrative 
unit, except that county-wide current expense funds for the operation of an in- 
dustrial education center shall be allocated to the administrative unit operating 
such center on the basis of a budget approved by the board of county commis- 
sioners for such center, 


County-wide capital outlay funds for the cost of new school sites, or addition 
to present school sites, new school buildings, new additional construction at exist- 
ing buildings and equipment for such new buildings and for new additional con- 
struction shall be apportioned to the administrative units of a county on the basis 
of budgets approved by the board of county commissioners for each administra- 
tive unit and for the amounts and purposes approved by said board of commis- 
sioners. All other capital outlay school funds shall be apportioned to the ad- 
ministrative units of a county on the same per capita enrollment basis used for 
apportionment of current expense funds, 

Upon the basis of a budget approval and upon receiving the certificate of per 
capita enrollment, the county auditor or accountant shall determine the propor- 
tion of all county-wide tax and nontax revenue and other funds accruing to the 
current expense, and capital outlay funds, which is apportionable to the county 
and city administrative units within a county. The proportion thereof allocable 
to each administrative unit in said county shall be set up to the credit of such ad- 
ministrative unit by the county auditor or accountant. 

On the basis of such apportionment, it shall be the duty of the county treasurer, 
or other county official performing such duties, to remit all of such funds for cur- 
rent expense and capital outlay as they are collected promptly at the end of each 
month to each administrative unit within the county. 

In the event that a greater amount is collected and paid to any administrative 
unit than is authorized to be spent in its approved budget for current expense, 
and capital outlay funds, the same shall remain an unencumbered balance to be 
credited to those funds in the following fiscal year, and shall not be spent, com- 
mitted, or obligated, unless a supplemental budget is first approved by the board 
of education and the board of county commissioners. 

Collections of all taxes and other revenues accruing to a debt service fund shall 
be deposited promptly to the credit of such fund in the manner provided by law. 
Apportionments to local districts contained in the budget for the county debt serv- 
ice fund shall be paid and credited to the debt service funds of the local districts 
in such manner as may be practicable so as to provide for prompt payment of 
items of principal and interest therein, as the same fall due. 

Funds derived from payments on insurance losses shall be used jn the repair 
or replacement of buildings damaged or destroyed or, in the event the buildings 
are not replaced, shall be used to reduce the school indebtedness of the county 
or of the local district to which said payment has been made, or for other capital 
outlay purposes within said county or local district. GA tet ley Ry Ngee 2 ee ere 
LOB wcr OLS: 23.) 


Editor’s Note. — The 1959 amendment law was fundamentally just and was pre- 
added the exception clause at the end of served in the School Machinery Act of 
the first paragraph. 1939. Board of School Trustees v. Ben- 


Apportionment of County-Wide Taxes. ner, 222 N. C. 566, 24 S. E. (2d) 259 
—The principle upon which county-wide (1943). 
taxes were apportioned under the earlier 


524 


§ 115-87 Cu. 115. Epucation—Bupcrts § 115-88 

§ 115-87. Procedure in cases of disagreement or refusal of tax 
levying authorities to levy taxes.—In the event of a disagreement between 
the county or city boards of education and the tax levying authorities as to 
the amount of the current expense fund, the capital outlay fund, and the debt 
service fund, or any item of either fund, the chairman of the county or city board 
of education and the presiding officer of the tax levying authorities shall arrange 
for a joint meeting of said boards within one week of the disagreement. At 
such joint meeting, the budget or budgets over which there is disagreement shall 
be gone over carefully and judiciously item by item. If agreement cannot be 
reached in this manner, the board of education whose budget is in question 
and the tax levying authorities shall each have one vote on the question of the 
adoption of these amounts in the budget. A majority of the members of each 
board shall cast the vote for each board. 

In the event of a tie, the clerk of the superior court shall act as arbitrator 
upon the issues arising between such boards and he shall render his decision there- 
on within five days, but either the board of education or the tax levying authorities 
shall have the right to appeal to the superior court within ten days from the date 
of the decision of the clerk of the superior court, and it shall be the duty of the 
judge hearing the case on appeal to find the facts as to the amount of the cur- 
rent expense fund, the capital outlay fund, and the debt service fund, which find- 
ings shall be conclusive and he shail give judgment requiring the tax levying au- 
thorities to levy the tax which will provide the amount of the current expense 
fund, the capital outlay fund, and the debt service fund, which he finds necessary 
to maintain the schools in the administrative unit. In case of an appeal to the 
Supreme Court which would result in a delay beyond a reasonable limit for levy- 
ing the taxes for the year, the judge shall order the tax levying authorities to 
levy for the ensuing year a rate sufficient to pay the debt service fund, and to 
produce, together with what may be received from the nine months’ school fund 
and from other sources, an amount for the current expense fund and the pro- 
rated part of capital outlay fund equal to the amount of these funds for the 
previous year. Also, in case of an appeal, all papers and records relating to the 
case shall be considered a part of the record for consideration by the court. 

The tax levying authorities shall forthwith levy the taxes according to the 
judgment rendered and upon refusal to do so, the members of said authority 
shall be in contempt and may be punished accordingly. (1955, c. 13/Z,.att,. 0, 
s. 10.) 

Local Modification.—Madison: 
627. 


1957, c. county commissioners as to the budget 


confers upon the courts duties of a ju- 


Meeting Must Be Held. — Where the 
commissioners have refused to levy a tax 
to provide an additional salary for the 
county superintendent and the meeting 
called for by statute has not been held 
nor the clerk called upon to arbitrate the 
matter it is erroneous to grant a writ of 
mandamus to the superintendent to com- 
pel the commissioners to levy the tax. 
Rollins v. Rogers, 204 N. C. 308, 168 S. 
E. 206 (1933). 

Appeal to Court—Trial by Jury Not 
Required—The statute providing the pro- 
cedure in cases of disagreement between 
a board of education and the board of 


dicial nature, not requiring a trial by jury 
to determine the disputed matter upon an 
issue of fact, and the provisions of this 
section are not void as being repugnant to 
Art. I, § 19 of the State Constitution. | 
Board v. Board, 174 N. C. 469, 93 S. E. 
1001 (1917); Board v. Board, 182 N. C. 
571, 109 S. E. 630 (1921); In re Board of 
Education, 187 N. C. 710, 122 S. E. 766 


(1924). 
Applied, former statute, in Onslow 
County Board of Education vy. Onslow 


County Board of Com’rs, 240 N. C. 118, 
81 S. E. (2d) 256 (1954). 


§ 115-88. Jury trial as to amount needed to maintain schools.—The 


tax levying authorities or boards of education shall have the right to have the 
issues tried by a jury, as to the amount of the current expense fund and the capital 
outlay fund, which jury trial shall be set at the first succeeding term of the 
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superior court, and shall have precedence over all other business of the court. 
Provided, that if the judge holding the court shall certify to the Chief Justice 
of the Supreme Court, either before or during such term, that on account of the 
accumulation of other business, the public interest will be best served by not 
trying such action at said term, the Chief Justice shall immediately call a special 
term of the superior court for said county, to convene as early as possible, and 
assign a judge of the superior court or an emergency judge to hold the same, 
and the said action shall be tried at such term. ‘There shall be submitted to the 
jury for its determination the issue as to what amount is needed to maintain the 
schools, and they shall take into consideration the amount needed and the amount 
available from all sources as provided by law. ‘The final judgment rendered in 
such action shall be conclusive, and the tax levying authorities shall forthwith 
levy taxes in accordance with such judgment; otherwise those who refuse so to 
do shall be in contempt, and may be punishable accordingly: Provided, that in 
case of a mistrial or an appeal to the Supreme Court which would result in a 
delay beyond a reasonable limit for levying the taxes for the year, the judge shall 
order the tax levying authorities to levy for the ensuing year a rate sufficient to 
pay the debt service fund, and to produce, together with what may be received 
from the State public school fund and from other sources, an amount for the 
current expense fund equal to the amount of this fund for the previous year. 
Clore Sor ant.cOa1s ML) 

Applied, former statute, in Onslow County Board of Com’rs, 240 N. C. 118, 
County Board of Education v. Onslow 81 S. E. (2d) 256 (1954). 


§ 115-89. Operation of county and city school budget.—(a) Duty of 
County and City Boards of Education.—It shall be the duty of the county and 
city boards of education to pay all obligations incurred in the operation of the 
public schools promptly and when due, and to this end said boards of education 
shall inform the tax levying authorities from month to month of any anticipated 
expenditures which will exceed the current collection of taxes and such balance 
as may be on hand, if any, for the payment of said obligations in order that the 
tax levying authorities may make provisions for the funds to be available: Pro- 
vided, that if a county or city board of education shall wilfully create a debt that 
shall in any way cause the expense of the year to exceed the amount authorized 
in the budget, without the approval of the tax levying authorities, the indebtedness 
shall not be a valid obligation of the administrative unit and the members of the 
board responsible for making the debt may be held liable for the same. 

(b) Duty of Tax Levying Authorities——It shall be the duty of the tax levying 
authorities to provide, when and as needed, the funds to meet the monthly ex- 
penditures, including salaries and other necessary operating expenses, as set 
forth in a statement prepared by the county or city boards of education and which 
expenditures are in accordance with the approved budget. If the collection of 
taxes does not yield sufficient revenue for this purpose, it shall be the duty of the 
tax levying authorities to borrow against the amount approved in the budget and 
to issue short term notes for the amount so borrowed in accordance with the pro- 
visions of “The County Finance Act” and “The Local Government Act’. The in- 
terest on all such notes shall be provided by the tax levying authorities in addition 
to the amount approved in the budget, unless this item is specifically taken care 
of in the budget. (1955, c. 1372, art. 9, s. 12.) 


§ 115-90. How school funds are paid out.—The school funds shall be 
paid out as follows: 
(1) State School Funds.—All State school funds shall be released only on 
warrants drawn on the State Treasurer, signed by the chairman and 
the secretary of the county board of education for county administra- 
tive units, and by the chairman and the secretary of the city board of 
education for city administrative units. 


526 


OO 


§ 115-90 Cu. 115. Epucation—Buncrts § 115-90 


(2) County, City, and District School Funds. — All county, city, and dis- 
trict school funds, from whatever source provided, shall be paid out 
only on warrants signed by the chairman and the secretary of the 
county board of education for county units and the chairman and the 
secretary of the city board of education for city administrative units. 
In county administrative units such warrants shall be countersigned 
by such officer as the county government laws may require and in 
city administrative units such warrants shall be countersigned by the 
treasurer of the administrative unit: Provided, the countersigning of- 
ficer shall countersign warrants drawn as herein specified when such 
warrants are within the funds set up to the credit of, and are within 
the budget amounts appropriated for the particular administrative 
unit, and further, when each warrant is accompanied by an invoice, 
statement, voucher or other basic document which, upon examina- 
tion by the countersigning officer, satisfies such countersigning officer 
that issuance of such warrant is proper: Provided, further, that in 
county units before the chairman and secretary of the board of educa- 
tion shall draw a voucher on funds belonging to a local tax district, 
they shall have an order signed by the chairman of the committee of 
such district authorizing the expenditure of such funds. 


(3) When Signatures of Chairman and Secretary May Be Affixed by Ma- 
chine.—The signature of the chairman and the secretary of county and 
city boards of education required by this section on school warrants 
may be affixed to such warrants by signature machines. When such 
machines are used on warrants drawn on the State Treasurer, the 
same may be used only in accordance with such rules and regulations 
as may be prescribed by the State Board of Education with the ap- 
proval of the State Treasurer. The use of such signature machines 
shall not be employed in any county or city administrative unit until 
the governing board thereof has adopted a resolution authorizing the 
use of same and accepting the full responsibility for any nonauthorized 
or improper use of such machines. In all cases where such signature 
machines are used, the secretary to the county board of education and 
the surety on his bond, or the secretary to the city board of education 
and the surety on his bond, shall be liable for any illegal, improper, or 
unauthorized use of such machines. 

(4) Special Funds of Individual Schools—County and city boards of educa- 
tion shall, unless otherwise provided for by law, designate the bank, 
depository, or trust company authorized to do business in North Caro- 
lina, in which all special funds of each individual school shall be de- 
posited. Such funds shall be paid out only on checks signed by the 
principal of the school and the treasurer who has been selected by the 
respective boards of education: Provided, that the schools handling 
less than three hundred dollars ($300.00) in any school year may not 
be required, in the discretion of the boards of the respective units, to 
follow this procedure for depositing and disbursing funds. 

In all schools a complete record shall be kept by the treasurer and 
reports made of all the money received and disbursed by him in han- 
dling funds of the school: Provided, that nothing in this section shall 
prevent the depositing of all these special funds with the treasurer of 
the county or city administrative units and the disbursing of said 
funds upon the signatures of the chairman and secretary of the re- 
spective boards of education. 

(5) Records and Reports.—The State Superintendent of Public Instruction 
and the State Board of Education shall have full power and authority 
to make rules and regulations prescribing the manner in which rec- 
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ords shall be kept by all county and city administrative units as to the 
expenditure of the current expense funds, the capital outlay funds and 
the debt service funds derived from local sources, and for making re- 
ports thereof to the State Superintendent of Public Instruction. (1955, 
CS 1372h artiOMse 13e 950mm sos: 8.) 


Local Modification. — Moore: 1959, c. added all of the first proviso following the 


977, s. 2; Rowan, as to subdivision (2): words “administrative unit” in subdivision 
1955, c. 419. (2). 
Editor’s Note. — The 1959 amendment 
ARTICLE 10. 


The Treasurer: His Powers, Duties and Responsibilities in Disbursing 
School Funds. 


§ 115-91. Treasurer of school funds.—(a) County School Administra- 
tive Unit—The county treasurer of each county shall be the treasurer of all 
county school funds and school district funds of the county school administrative 
unit. He shall receive and disburse all such school funds and shall keep such 
funds separate and distinct from all other funds. 

Before entering upon the duties of his office, the county treasurer shall furnish 
bond in some surety company authorized to do business in North Carolina in 
an amount to be fixed by the board of county commissioners, which bond shall 
be a separate bond, not including liability for other funds, and shall be conditioned 
for the faithful performance of his duties as treasurer of the county school funds 
and district school funds of the county administrative unit, and for the payment 
to his successor in office of any unexpended balance of school moneys which may 
be in his hands. The board of county commissioners may from time to time, if 
necessary, require the county treasurer to increase the amount of his bond or 
furnish additional security. 

In all counties in which the office of county treasurer has been abolished as 
authorized by G. S. 155-3, or when by any other law a bank or trust company 
has been substituted therefor such bank or trust company shall act as treasurer 
and depository of all county school funds and district school funds: Provided, 
however, that such bank or trust company acting as treasurer of county school 
funds and district school funds shall not be: required to maintain the system of 
bookkeeping and accounting imposed upon the county treasurer by G. S. 155-7, 
but the duty and responsibility of keeping and maintaining the accounting system 
as to county and district schools shall be the duty and responsibility of the county 
accountant or county auditor serving as such under the provisions of G. S. 153- 
115; provided, further, that nothing contained in this section shall relieve the 
superintendent of any county administrative unit from maintaining such account- 
ing system and furnishing such reports as are now or may hereinafter be imposed 
upon him by law. 

(b) City School Administrative Unit—Unless otherwise provided by law, the 
board of education of a city administrative unit shall appoint a treasurer of all 
the school funds of such unit. The treasurer so appointed shall continue to fill 
such position at the will of the board of education of such unit. No person au- 
thorized to make the expenditures or draw vouchers therefor, or to approve the 
same, shall act as treasurer of such funds. 

Before entering upon the duties of his office, the treasurer of a city administra- 
tive unit shall file with the board of education a good and sufficient bond with 
surety by some surety company authorized to do business in North Carolina in 
an amount to be fixed by the board of education of such administrative unit, which 
shall be a separate bond, not including liability for any other funds, and shall 
be conditioned for the faithful performance of the duties of treasurer of the city 
administrative unit school funds and for the proper accounting for all such funds 
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as may come into his possession by virtue of his office as treasurer and for pay- 
ment to his successor in office of any unexpended balance of school moneys which 
may be in his hands. The board of education may from time to time, if neces- 
sary, require him to increase the amount of his bond, or furnish additional se- 
curity. 

The treasurer of city administrative unit school funds is hereby required to 
maintain and keep, with respect to said funds, like records and accounts and make 
such reports with respect to said funds as herein provided to be made, kept, and 
maintained by the treasurer of county and district school funds of county admin- 
istrative units. 

(c) Special Funds of Individual Schools—The county board of education of all 
county administrative units and the board of education of all city administrative 
units shall, by proper resolution duly recorded, appoint a treasurer of all special 
school funds for each school in the respective administrative unit. In all indi- 
vidual schools, a complete record shall be kept by the treasurer so appointed and 
reports made of all money received and from what source and of all money dis- 
bursed and for what purpose: Provided, however, that nothing in this subsec- 
tion (c) shall prevent the handling of these special school funds under subsection 
(a) or subsection (b) of this section. The treasurer of all special funds and the 
principal of each school shall make a monthly report and such other reports as 
may be required to the superintendent of the administrative unit wherein such 
individual school is located, showing the status of each special school fund, upon 
forms to be supplied for that purpose. (1955, c. 1372, art. 10, s. 1; 1957, ¢. 365.) 


Local Modification. — Guilford: 1955, c. 
671. 

Editor’s Note. — The 1957 amendment 
changed the second paragraph of subsec- 
tion (b) by deleting from the second sen- 
tence the words “The amount of the bond 
shall not be less than one-half the total 
amount of money received by him or his 
predecessor during the previous year, 


Fund.—Ordinarily the county treasurer is 
the proper custodian of all sinking fund 
securities, including school sinking funds 
and securities held for the retirement of 
term bonds where the county has assumed 
the payment of such bonds, but the Gen- 
eral Assembly may designate or change 
the custodian of sinking fund securities. 
Johnson v. Marrow, 228 N. C. 58, 44 S. E. 


and. 
Legislature May Change Custodian of 


(2d) 468 (1947). 


§ 115-92. Action against treasurer to recover funds.—If it shall ap- 
pear that any part of the public school funds received by the county treasurer, 
or person or depository acting as treasurer, or the treasurer of a city adminis- 
trative unit, has not been properly applied to the credit of the county or city 
board of education, as the case may be, such board or boards of education shall 
bring action on the bond of such official or depository to recover such part of 
the funds as has not been so applied to such board or boards of education. In 
the event such board does not bring appropriate action against the treasurer, 
or person or depository acting as treasurer, the tax levying authorities shall 
bring action in the name of the State for any breach of the bond of the treasurer 
of any school funds for any failure to account properly for the funds received 
by him. If the tax levying authorities shall fail to bring such action, it may be 
brought in the name of the State upon the relation of any taxpayer. (1955, c. 
Loe evuatin 10),° $:12.) 


§ 115-93. Annual reports of treasurer.—The treasurer of every county 
and city board of education shall report to the State Superintendent of Public 
Instruction on the first Monday of August of each year the entire amount of 
money received and disbursed by him during the preceding fiscal year. Such re- 
ports shall be made on blanks furnished by the State Superintendent and all in- 
formation called for on such blanks shall be furnished in detail and by item as 
may be requested on said report. 

On the same date that the treasurer reports to the State Superintendent, he 
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shall file a duplicate of such report in the office of the county or city board of 
education, as the case may be. Likewise, the treasurer of every county or city 
school fund shall make such other reports as the board of education may from 
time to time require. 

The treasurer of every school fund shall, when required by the county or city 
board of education, produce his books and vouchers for examination and shall 
also exhibit all moneys due the public school fund. (1955, c. 1372, art. 10, s. 3.) 


§ 115-94. Duties of treasurer on expiration of his term.—Each treas- 
urer of public school funds, in going out of office, shall deposit in the office of the 
board of education of the administrative unit of which he is treasurer his books 
in which are kept his school accounts and all records and blanks pertaining to 
his office. He shall at the time he goes out of office, file with the board of edu- 
cation and with his successsor, a report, itemized as required by law, covering 
the receipts and disbursements for that part of the fiscal school year from the 
thirtieth of June preceding to the time at which he turns over his office to his 
successor, and his successor shall include in his report to the State Superin- 
tendent of Public Instruction and to the superintendent of the administrative unit 
the receipts and disbursements for the current fiscal year as a whole. (1955, c. 
13/2)cattlO, ae045) 


§ 115-95. Penalty for failure to report and to perform other duties. 
—If any treasurer of the county or city administrative unit school fund shall fail 
to make reports required of him at the time and in the manner prescribed, or 
fail to perform any other duties required of him by law, he shall be guilty of a 
misdemeanor and be fined or imprisoned in the discretion of the court. (1955, 
Clos 2eartlOms mo) 


§ 115-96. Speculating in teachers’ salary vouchers. — If any clerk, 
sheriff, register of deeds, county treasurer or other county, city, town or State 
officer shall engage in the purchasing of the salary voucher of any of the school 
personnel at a less price than its full and true value or at any rate of discount 
thereon, or be interested in any speculation thereon, he shall be guilty of a mis- 
demeanor and upon conviction shall be fined or imprisoned and shall be liable to 
removal from office at the discretion of the court. (1955, c. 1372, art. 10, s. 6.) 


§ 115-97. Audit of school funds.—(a) Generally.—All school funds shall 
be audited and reports made for each fiscal year. 

(b) State School Funds.—The State Board of Education, in cooperation with 
the State Auditor, shall cause to be made an annual audit of the State school 
funds disbursed by county and city administrative units and such additional audits 
as may be deemed necessary. 

(c) County and City Administrative Units and District School Funds.— 
County and city boards of education shall cause to be made an annual audit of all 
county, city, and district school funds including the records and accounts of the 
boards of education and those of their respective treasurers, and the school boards 
shall provide for the payment of the cost thereof in the school budgets of the re- 
spective administrative units. 

The auditor’s report shall show: 

(1) Sources of revenue and purposes for which expenditures were made; 

(2) Comparison of approved school budget with the actual transactions ; 

(3) Statement of outstanding indebtedness, including county school bonds, 
amounts due the county or city board of education, and all unpaid ac- 
counts ; 

(4) Appraisal of all school property; and 

(5) Such other items as may be prescribed by the county or city boards of 
education and the Local Government Commission and which will aid 
in making a complete audit. 
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The annual audits shall be completed as near to the close of the year as 
practicable and copies of said audit shall be filed with the chairman of the board 
of education, the superintendent of schools, the county auditor, the State Board 
of Education, the director of the Local Government Commission and the State 
Superintendent of Public Instruction not later than October the first after the 
close of the fiscal year on June the thirtieth. By October the first after the close 
of the fiscal year, a summary statement of the report on the audit shall be pub- 
lished in some newspaper published in the county, or posted at the courthouse 
door if no newspaper is published in such county. 

(d) Special Funds of Individual Schools——County and city boards of educa- 
tion shall cause to be made, at the same time the audit of the county or city funds 
is made, an audit of the special school funds of each school in the respective admin- 
istrative units. Such annual audits shall be completed as near the close of the 
year as practicable and copies of each audit shall be filed with the chairman of 
the board of education and the superintendent of schools of the administrative 
unit in which the school is located and the State Board of Education not later than 
October the first after the close of the fiscal year on June the thirtieth. 

(e) Payment of Audit Cost——County and city boards of education shall include 
in the school budgets of the respective administrative units funds for the payment 
of the costs of the audits of county, city, district, and special funds of individual 
schools as required under subsections (c) and (d) of this section: Provided, that 
nothing in this section shall prevent the respective boards from prorating the cost 
of auditing of special funds to the special funds of each school. (1955, c. 1372, 
art. 10, s. 7.) 


§ 115-98. Fines, forfeitures and penalties. — It shall be the duty of 
every public officer, including clerks of the several courts and all justices of the 
peace, as well as all others in any way related or connected with the assessing, 
collecting and handling of any of those funds mentioned in the Constitution, 
article IX, section 5, which shall belong to and remain in the several counties 
and which shall be faithfully appropriated for establishing and maintaining the 
free public schools: 

(1) To keep in a proper record book supplied by the county an itemized, de- 
tailed statement of the respective amounts received by him in the way 
of fines, penalties, amercements and forfeitures. 

(2) To account for and pay to the county treasurer all of said funds received 
by him within thirty days after the receipt thereof, to the end that all 
of said funds may be faithfully appropriated by the county board of 
education for the purposes mentioned in the Constitution. 

(3) To enter immediately upon the docket or record book all of said funds 
which are assessed, and which shall not be remitted except for good 
and sufficient reasons, which reasons shall be stated on the docket and 
at all times be open to public inspection. 

(4) Any officer, including justices of the peace, violating any of the provi- 
sions of this section, shall be guilty of a misdemeanor and upon con- 
viction shall be punished by fine or imprisonment at the discretion of 
the court. "CL9SSmcmto7esuttelONs 6.) 

Local Modification. — Brunswick, as to 
former statute: 1955, c. 336. 


§ 115-99. Unclaimed fees of jurors and witnesses paid to school 
fund.—All moneys due jurors and witnesses which remain unclaimed in the 
hands of any clerk of the superior court or of the clerk of any inferior court for 
more than one year shall be paid over to the county treasurer by the clerk of 
said court, on the first day of January, of each year, for the use of the public 
schools. All such moneys shall be used as other public school revenue. (1955, 
Ceiosamrt.i0,'s,- 95) 
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§ 115-100. Miscellaneous funds.—It shall be the duty of the county su- 
perintendent of schools at least once a year and as directed by the county board 
of education to examine the records of the county to see that the proceeds from 
the poll taxes and the dog taxes where applicable are correctly accounted for 
to the school fund each year; he shall likewise examine the records of the several 
courts of the county, including justices of the peace, and their reports filed with 
the clerk of the superior court, to see that all fines, forfeitures, and penalties, and 
any other special funds accruing to the county school fund are correctly and 
promptly accounted for to the school fund; and if the superintendent shall find 
that any such taxes or fines are not correctly and promptly accounted for to the 
school fund, it shall be the duty of the superintendent to make a prompt report 
thereof to the solicitor of the superior court in the district. 


It shall be unlawful for any of the proceeds of fines, forfeitures, penalties and 
other funds accruing to the public school fund to be used for other than school 
purposes, and the official responsible for any diversion of such funds to other 
purposes shall be guilty of a misdemeanor and, upon conviction, shall be pun- 
ishable by fine or imprisonment, in the discretion of the court. ‘The clear pro- 
ceeds of such funds shall be accounted for by the officers collecting the same, and 
no deductions shall be made therefrom for fees or commissions. Any court 
officer, including justices of the peace, who shall wilfully fail or refuse to ac- 
count for all such funds coming into the hands of such officer, shall upon con- 
viction thereof, be guilty of a felony and punished as provided by law in cases 
ot embezzlement. (1955, c..1372, art, 10s. 10) 


ARTICLE 11. 
Loans from State Literary Fund. 


§ 115-101. Loans by State Board from State Literary Fund.—The 
State Literary Fund includes all funds derived from the sources enumerated in 
section four, article [X, of the Constitution, and all funds that may be hereafter 
so derived, together with any interest that may accrue thereon. This fund shall 
be separate and distinct from other funds of the State. 


The State Board of Education, under such rules and regulations as it may deem 
advisable, not inconsistent with the provisions of this article, may make loans 
from the State Literary Fund to the counties for the use of county and city boards 
of education under such rules and regulations as it may adopt and according to 
law for the purpose of aiding in the erection and equipment of school plants. No 
warrant for the expenditure of money for such purposes shall be issued except 
upon the order of the State Superintendent of Public Instruction with the ap- 
proval of the State Board of Education. (1955, c. 1372, art. 11, s. 1.) 


Cross Reference. — As to authority to Editor’s Note.—For act validating notes 
sell notes evidencing loans from State Lit- evidencing loans from Literary Fund, see 
erary Fund, see § 135-7.1. Session Laws 1945, c. 404. 


§ 115-102. Terms of loans.—Loans made under the provisions of this 
article shall be payable in ten installments, shall bear interest at a uniform rate 
determined by the State Board of Education not to exceed four per centum (4%), 
payable annually, and shall be evidenced by the note of the county, executed by 
the chairman, the clerk of the board of county commissioners, and the chairman 
and secretary of the county or city board of education, and deposited with the 
State Treasurer. The first installment of such loan, together with the interest 
on the whole amount then due, shall be paid by the county or city board on the 
tenth day of February after the tenth day of August subsequent to the making 
of such loan, and the remaining installments, together with the interest, shall be 
paid on the tenth day of February of each subsequent year until all shall have 
been paid:/ (19S3"c. al 372 art elie ee) 
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§ 115-103. How secured and paid. — At the January meeting of the 
board of education, before any installment shall be due on the next tenth day of 
February, the county or city board of education shall set apart out of the school 
funds an amount sufficient to pay such installment and interest to be due, and 
shall issue its order upon the treasurer of the county or city school fund therefor, 
who, prior to the tenth day of February, shall pay over to the State Treasurer 
the amount then due. Upon failure of any administrative unit to pay any in- 
stallment of principal or interest, or any part of either, when due, the State 
Treasurer, upon demand of the State Board of Education, shall bring action 
against the county or city board of education and board of county commissioners 
to compel the levy and collection of sufficient taxes to pay said installment of 
principal and accrued interest. The State Board of Education may accept pay- 
ment of any or all of said notes and the interest accrued thereon before maturity. 
(1935, cu1372partiellesonss) 


§ 115-104. Loans by county board to school districts.—The county 
board of education, from any sum borrowed under the provisions of this article, 
may make loans only to districts that shall have levied a local tax sufficient to 
repay the installments and interest on said loan for the purpose of building school- 
houses in the district, and the amount so loaned to any district shall be payable 
in ten annual installments, with interest thereon at the same rate the county board 
of education is paying, payable annually. Any amount loaned under the pro- 
visions of this law shall be a lien upon the total local tax funds produced in the 
district. Whenever the local taxes may not be sufficient to pay the installments 
and the interest, the county board of education must supply the remainder out 
of the current expense fund, and shall make provision for the same when the 
county budget is made and presented to the commissioners. 

All loans hereafter made to such districts shall be made upon the written peti- 
tion of a majority of the committee of the district asking for the loan and au- 
thorizing the county board to deduct a sufficient amount from the local taxes to 
meet the indebtedness to the county board of education. Otherwise, the county 
board of education shall have no lien upon the local taxes for the repayment 
of this loan: Provided, this lien shall not lie against taxes collected or hereafter 
levied to pay interest and principal on bonds issued by or on behalf of the district. 
§1955,.c. 1372; art. piesa) 


§ 115-105. State Board of Education authorized to accept funding 
or refunding bonds of counties for loans; approval by Local Govern- 
ment Commission.—In any case where a loan has heretofore been made from 
the State Literary Fund or from any special building fund of the State to a county 
and such county has heretofore or shall hereafter authorize the issuance of bonds 
for the purpose of funding or refunding interest on or the principal of all or a 
part of the notes evidencing such loan, the State Board of Education is hereby au- 
thorized to accept funding or refunding bonds or notes of such county in payment 
of interest on or the principal of the notes evidencing such loan: Provided, how- 
ever, that the issuance of such funding or refunding bonds shall have been ap- 
proved by the Local Government Commission. (1955, c. 1372, art. 11, s. 5.) 


§ 115-106. Issuance of bonds as part of general refunding plan.—In 
any case where the funding or refunding of interest on or the principal of such 
notes shall constitute a part of a refunding plan or program of the county, and the 
terms of such funding or refunding shall be accepted by a sufficient number of the 
holders of the county’s obligation to put same into effect, the State Board of Edu- 
cation may authorize the acceptance of such funding or refunding bonds or notes 
upon the same terms and conditions, both as to principal and interest, as have been 
agreed upon by a sufficient number of the other holders of the county’s obligations 
to put same into effect. (1955, c. 1372, art. 11, s. 6.) 
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§ 115-107. Validating certain funding and refunding notes of 
counties.—The notes of any county held by the State Board of Education which 
were heretofore issued in exchange for and for the purpose of refunding and re- 
tiring notes evidencing loans made from the State Literary Fund pursuant to 
article twenty-four of chapter one hundred and thirty-six of the Public Laws of 
one thousand nine hundred and twenty-three, or from special building funds 
pursuant to either chapter one hundred and forty-seven of the Public Laws of 
one thousand nine hundred and twenty-one, or article twenty-five of chapter 
one hundred and thirty-six of the Public Laws of one thousand nine hundred 
and twenty-three, or chapter two hundred and one of the Public Laws of one 
thousand nine hundred and twenty-five, or chapter one hundred and ninety-nine 
of the Public Laws of one thousand nine hundred and twenty-seven, are hereby 
declared to be valid existing indebtedness of said county incurred by said county 
for the maintenance of six-months school term as required by the Constitu- 
tion of North Carolina, notwithstanding any lack of authority for the issuance 
of said notes or error or omission or irregularity in the acts done or proceedings 
taken to provide for their issuance, and said notes held by the State Board of 
Education are hereby authorized to be refunded with bonds issued pursuant 
to the County Finance Act, being chapter eighty-one of the Public Laws of one 
thousand nine hundred and twenty-seven, as amended. (1955, c. 1372, art. 11, 


Sif) 


§ 115-108. Special appropriation from fund. — The State Board of 
Education may annually set aside and use out of the funds accruing in interest 
to the State Literary Fund, a sum not exceeding seventeen thousand five hundred 
dollars ($17,500.00) to be used for giving directions in the preparation of proper 
plans for the erection of school buildings in providing inspection of such build- 
ings as may be erected in whole, or in part, with money borrowed from said 
fund, and such other purposes as said Board may determine to secure the erection 
of a better type of school building and better administration of said fund. (1955, 
Cet3/2 att, aL leecmsa) 


§ 115-108.1. Loans not granted in accordance with G. 8S. 115- 
101.—The State Board of Education, under such rules and regulations as it 
may adopt, may make loans from the State Literary Fund to any county or city 
board of education, when the State Board of Education finds as a fact that it is 
not practicable for a loan to be granted in accordance with the provisions of G. 
S. 115-101, for the purpose of aiding in the erection and equipment of public 
school plants. Such a loan shall not constitute a credit obligation of the county. 
No warrant for the expenditure of money for a loan authorized under the provi- 
sions of this section shall be issued except upon the approval of the State Board 
of Education, and after a finding of fact by said Board that it is not practicable 
for a loan to be granted in accordance with the provisions of G. S. 115-101 and 
that a dire emergency exists in the administrative unit applying for such loan. 
Toans made under the provisions of this section shall be made in accordance with 
the terms specified in G. S. 115-102 and shall be evidenced by the note of the 
county or city board of education, executed by the chairman and the secretary 
of said board. The first installment of such loan, together with the interest then 
due, shall be paid by the county or city board of education on or before the tenth 
day of June in the fiscal year following the fiscal year in which the loan was 
made, and succeeding installments, together with accrued interest, shall be paid 
one each on or before the tenth day of June of each successive fiscal year until 
all amounts due on said loan shall have been paid. The provisions of G. S. 115- 
103 shall not apply to loans made pursuant to the provisions of this section. 
(1959, 0.1227 0. fA, Seen) 


§ 115-108.2. Pledge of nontax revenues to repayment of loans 
from State Literary Fund.—Any county or city board of education obtaining 
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a loan from the State Literary Fund under the provisions of G. S. 115-108.1 
may, with the approval of the board of county commissioners, pledge to the re- 
payment of such loan any available nontax revenues, including but not limited to, 
fines, penalties, and forfeitures. (1959, c. 764, s. ) 


ARTICLE 12, 
Assumption of School District Indebtedness by Counties. 


§ 115-109. Method of assumption; validation of proceedings,—The 
county board of education, with the approval of the board of commissioners, and 
when the assumption of such indebtedness is approved at an election as herein- 
after provided, if such election is required by the Constitution, may include in 
the debt service fund in the school budget all outstanding indebtedness for school 
purposes of every city, town, school district, school taxing district, township, city 
administrative unit or other political subdivision in the county (hereinafter col- 
lectively called “local districts”), lawfully incurred in erecting and equipping 
school buildings necessary for the school term. The election on the question of 
assuming such indebtedness shall be called and held in accordance with the provi- 
sions of article 9 of chapter 153 of the General Statutes, known as “The County 
Finance Act”, insofar as the same may be made applicable, and the returns of 
such election shall be canvassed and a statement of the result thereof prepared, 
filed and published as provided in the County Finance Act. No right of action 
or defense founded upon the invalidity of the election shall be asserted, nor shall 
the validity of the election be open to question in any court upon any ground 
whatever, except in an action or proceeding commenced within 30 days after the 
publication of such statement of result. When such indebtedness is taken over 
for payment by the county as a whole and the local districts are relieved of their 
annual payments, the county funds provided for such purpose shall be deducted 
from the debt service fund prior to the division of such fund among the schools 
of the county as provided in subsection (d) of § 115-80. 

The assumption, as herein provided, by any county, at any time prior to the 
twenty-eighth day of February, one thousand nine hundred fifty-one, of the in- 
debtedness of local districts for school purposes and all proceedings had in con- 
nection therewith are hereby in all respects ratified, approved, confirmed, and 
validated: Provided, that nothing herein shall prevent counties and local tax- 
ing districts from levying taxes to provide for the payment of their debt serv- 
ice requirements if they have not been otherwise provided for. (1955, c. 1372, 
ry al ARN I 


Section Considered in Pari Materia with 
Special School Bond Act. — Where this 
section and a _ special school bond act 
(Session Laws 1957, ch. 1078), deal with 
the same general subject, to wit: Assump- 
tion by counties of school district indebt- 
edness, these statutory provisions must 
be regarded as in pari materia. It is pre- 
sumed (1) that the earlier general act was 
known to the legislature when it enacted 
the later special act, and (2) that the later 
statute was enacted in the light of and in 
reference to the former general statute on 
the same subject. Strickland v. Franklin 
County, 248 N. C. 668, 104 S. E. (2d) 852 
(1958). 

When a provision in a special school 
bond act which directs that the board of 
county commissioners “may pay” the 
bonds from county funds is considered in 
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pari materia with this section, which es- 
tablished a statewide policy with reference 
to assumption of school district indebted- 
ness by counties, it must be treated as in- 
tended to fit into and be governed by the 
provisions of the earlier general statute. 
And when this provision is so considered 
in pari materia with the general statute, it 
may be given operative effect entirely 
within the purview of the general act and 
in complete harmony with the rest of the 
special act. Accordingly, the special act 
(Session Laws, 1957, ch. 1078) under 
which the bonds are to be issued is not 
unconstitutional or invalid per se nor is 
it unconstitutional or invalid under N. C. 
Const., art. 5, § 4, in respect to its applica- 
tion to the particular facts of the case. 
Strickland v. Franklin County, 248 N. C. 
668, 104 S. E. (2d) 852 (1958), 
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§ 115-110. Taxes levied and collected for bonds assumed to be 
paid into school debt service fund of county; discharge of sinking fund 
custodian.—In any county where the bonds of a local district have been as- 
sumed under the provisions of this article, all taxes levied and collected for 
the purpose of paying the principal of and interest on said bonds, or for creating 
a sinking fund for the retirement of said bonds, shall be deposited in the school 
debt service fund of the county. The custodian of all moneys and other assets 
of a sinking fund created for the retirement of said bonds is hereby authorized 
to turn over such moneys and assets to the county treasurer, the county sink- 
ing fund commissioner or other county officer charged with the custodianship 
of sinking funds, and such custodian shall thereby, be discharged from further 
responsibility for administration of and accounting for such sinking fund. (1955, 
Col Ai ante ead ool 


§ 115-111. Allocation to district bonds of taxes collected.—The 
collections of taxes levied for debt service on all taxable property of a county in 
which local district bonds have been assumed shall be proportionately allocated 
toveach assuciof-stch bonds (1955se. lo /A2eattl2s.'3)) 


ARTICLE 13. 
Refunding and Funding Bonds of School Districts. 


§ 115-112. “School district’? defined.—The term “school district,” as 
used in this article shall be deemed to include any special school taxing district, 
local tax district, special charter district, city administrative unit or other political 
subdivision of a county by which or on behalf of which bonds have been issued 
for erecting and equipping school buildings, or for refunding the same, and such 
bonds are outstanding. (1955, c. 1372, art. 13, s. 1.) 


§ 115-113. Continuance of district until bonds are paid.—Notwith- 
standing the provisions of any law which affect the continued existence of a school 
district or the levy of taxes therein for the payment of its bonds, such school 
district shall continue in existence with its boundaries unchanged from those es- 
tablished at the time of issuance of its bonds, unless such boundaries shall have 
been extended and thereby embrace additional territory subject to the levy of 
such taxes, until all of its outstanding bonds, together with the interest thereon, 
shallabegpaide(1955, chi372yarte 1S san 


§ 115-114. Funding and refunding of bonds authorized; issuance 
and sale or exchange; tax levy for repayment. — The board of commis- 
sioners of the county in which any such school district is located is hereby au- 
thorized to issue bonds at one time or from time to time for the purpose of re- 
funding or funding the principal or interest of any bonds of such school district 
then outstanding. Such refunding or funding bonds shall be issued in the name 
of the school district and they may be sold or delivered in exchange for or upon 
the extinguishment of the obligations or indebtedness refunded or funded. Ex- 
cept as otherwise provided in this article, such refunding and funding bonds 
shall be issued in accordance with the provisions of $$ 159-59 to 159-62 of the 
General Statutes and the Local Government Act, § 159-1 et seq. and acts 
amendatory thereof and supplemental thereto. The tax levying body or bodies 
authorized by law to levy taxes for the payment of the bonds, the principal or 
interest of which shall be refunded or funded, shall levy annually a special tax 
on all taxable property in such school district sufficient to pay the principal and 
interest of said refunding or funding bonds as the same become due. (1955, c. 
1la42 art: Asse . 


§ 115-115. Issuance of bonds by cities and towns; debt statement; 
tax levy for repayment.—In case the governing body of any city or town is 
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the body authorized by law to levy taxes for the payment of the bonds of such 
district, whether the territory embraced in such district lies wholly or partly 
within the corporate limits of such city or town, such governing body of such 
city or town is hereby authorized to issue bonds at the time or from time to 
time for the purpose of refunding or funding the principal or interest of any 
bonds then outstanding which were issued by or on behalf of such school district. 
Except as otherwise provided in this article, such refunding and funding bonds 
shall be issued in accordance with the provisions of the Municipal Finance Act, 
as amended, relating to the issuance of refunding and funding bonds under that 
act, and the provisions of the Local Government Act and acts amendatory there- 
of and supplemental thereto, except in the following respects : 

(1) The bonds shall be issued in the name and on behalf of the school dis- 
trict by the governing body of such city or town. 

(2) It shall not be necessary to include in the ordinance authorizing the bonds, 
or in the notice required to be published after the passage of the ordi- 
nance, any statement concerning the filing of a debt statement, and, as 
applied to said bonds, $$ 160-379 and 160-383 of the General Statutes 
(the Municipal Finance Act), as amended, shall be read and under- 
stood as if they contained no requirements in respect to such matters. 

(3) The governing body of such city or town shall annually levy and collect 
a tax ad valorem upon all the taxable property in such school district 
sufficient to pay the principal and interest of such refunding or fund- 
ing bonds as the same become due. (1955, c. 1372, art. 13, s. 4.) 


SUBCHAPTER V. SPECIAL LOCAL TAX ELECTIONS FOR 
SCHOOL PURPOSES. 


ARTICLE 14. 
School Areas Authorized to Vote Local Taxes. 


§ 115-116. Purposes for which elections may be called.—(a)~ To 
Vote a Supplemental Tax.—Elections may be called to ascertain the will of the 
voters as to whether there shall be levied and collected a special tax in the several 
administrative units, districts, and other school areas, including districts formed 
from contiguous counties, to supplement the current expense funds from State 
and county allotments and hereby operate schools of a higher standard by supple- 
menting any item of expenditure in the school budget. When supplementary 
funds are authorized by the carrying of such an election, such funds may be used 
to employ additional teachers, other than those allotted by the State, to teach 
any grades or subjects or for kindergarten instruction, and for making the con- 
tribution to the Teachers’ and State Employees’ Retirement System of North 
Carolina for such teachers, or for any object of expenditure: Provided that elec- 
tions may be called to ascertain the will of the voters of an entire county, as to 
whether there shall be levied and collected a special tax on all the taxable prop- 
erty within the county for the purposes enumerated in this subsection. In such 
event, the supplemental tax shall be apportioned among the administrative units 
of the county on a per capita enrollment basis which shall be determined by the 
State Board of Education and certified to each administrative unit involved. 

(b) To Increase a Supplemental Tax Rate—Elections may be called in any 
school area which has previously voted a supplemental tax of less than the maxi- 
mum for the purpose of increasing the rate of tax previously voted but not to ex- 
ceed the maximum. 

(c) To Enlarge City Administrative Units—Elections may be called in any 
district or districts, or other school area or areas, of a county administrative unit 
to ascertain the will of the voters in such district or districts or other school area 
or areas, as to whether an adjoining city administrative unit shall be enlarged 
by consolidating such district or districts, or other school area or areas, with such 
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city administrative unit, and whether after such enlargement of the city adminis- 
trative unit there shall be levied in such other district or districts, or other school 
area or areas, so consolidated with the city administrative unit the same school 
taxes as shall be levied in the other portion of the city administrative unit. 

(d) To Supplement and Equalize Educational Advantages.—Elections may be 
called in any area of a county administrative unit which is enclosed in one com- 
mon boundary line to ascertain the will of the voters as to whether there shall be 
levied and collected a special tax to supplement and equalize the standards on 
which the schools in such areas are operated, and at the same time repeal any 
special taxes heretofore voted by any part or parts of such area. 

(e) To Abolish a Special School Tax.—Elections may be called in any admin- 
istrative unit, district or other school area which has previously voted a supple- 
mental tax, to ascertain the will of the people as to whether such tax shall be 
abolished. 

(£) To Vote School Bonds.—Boards of county commissioners are authorized as 
provided by law to call elections to ascertain the will of the voters as to whether 
bonds for school purposes may be issued. 

(g) To Provide a Supplemental Tax on a County-Wide Basis after Petition 
for Consolidation of City or County Administrative Units——Elections may be 
called for an entire county on the question of a special tax to supplement the 
current expense funds from State and county allotments and thereby operate 
schools of a higher standard by supplementing any item of expenditure in the 
school budget, where the boards of education of all the city administrative units 
in said county have petitioned the county board of education for a consolidation 
with the county administrative unit, pursuant to the provisions of G. S. 115-74 
and prior to the approval of said petitions by the county and State boards of 
education. In which event, and provided the petitions so specify, if said election 
for a county-wide supplemental tax fails to carry, said petitions may be with- 
drawn and any existing supplemental tax theretofore voted in any of the city ad- 
ministrative units involved or in the county administrative unit, shall not be af- 
fected. If the vote for the county-wide supplemental tax carries, said tax shall 
not to be levied unless and until the consolidation of the units involved shall be 
completed according to the requirements of G. S. 115-74. (1955, c. 1372, art. 
Las le 957, (01 066 se Ml 27 ise gO 5O won S 73 mek ON) 


Local Modification. — Brunswick, as to 
subsection (a) as affecting Southport 
School District: 1959, c. 600; Lincoln, as 
to subsection (g): 1959, c. 480, s. 1; Meck- 
lenburg: 1959, c. 378, s. 22. 

Cross Reference. — As to constitutional 
provision requiring election, see Const. 
Art. VII, § 7, and the annotation thereto. 

Editor’s Note.—The first 1957 amend- 
ment added subsection (g), and the second 
1957 amendment rewrote subsection (c). 

The 1959 amendment added the proviso 
and the last sentence to subsection (a). 

Effect of Constitutional Provision — 
Contribution to Retirement Fund. — The 
statute under which a local unit desiring 
to supplement State support for the 
schools is required to submit the question 
to a popular vote is not in deference to 
Art. VII, § 7, of the Constitution. It is 
simply the legislative adoption of a simi- 
lar method of control over extravagant 
expenditure pro hac vice. It does not af- 
fect the status of the administrative unit 
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as an agency of the State, and when the 
burden is assumed § 135-8 not only con- 
fers authority, but is mandatory in its 
provisions that the local administrative 
unit make its contribution to the State Re- 
tirement Fund, and that the taxing au- 
thorities therein provided the necessary 
funds. Bridges v. Charlotte, 221 N. C. 472, 
20 S. E. (2d) 825 (1942). 

For other cases decided under former 
laws relating to local tax elections for 
schools, see Gill v. Board, 160 N. C. 176, 
76 S. E. 203 (1912); Chitty v. Parker, 172 
N. C. 126, 90 S. E. 17 (1916); Sparkman 
¥: Board) 8%, i Ni C..341..-12)° 5S 8 as 
(1924); Forester yv. North Wilkesboro, 
206 N. C, 347, 174 S. E. 112 (1934); Free- 
man v. Charlotte, 206 N. C. 913, 174 S. 
E. 453 (1934); Evans v. Mecklenburg 
County, 205 N. C. 860; 172 S. BE. 8e3 
(1934); Onslow County Board of Educa- 
tion v. Onslow County Board of Com’rs, 
240 N. C. 118, 81 S. E. (2d) 256 (1954). 

For other cases decided under former 
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laws relating to elections on the question 
of enlarging local tax districts, see Perry 
v. Commissioners, 183 N. C. 387, 112 S. 
E. 6 (1922); Hicks y, Board, 183. N. C. 
394, 112 S. E. 1 (1922); Barnes v. Board, 
184 N. C. 325, 114 S.’ E. 898 (1922); Board 
v. Bray Bros. Co., 184 N. C. 484, 115 S. 
Bear) (1922) > Vianney boarders) Nien C, 
168.9116 5. 1.4214 923) ee elott.y.- Board, 
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Board, 187 N. C. 431, 122 S. E. 19 (1924); 
Jonesavieboards A8taN,. C.57,122 S..E. 
290 (1924); Carr v. Little, 188 N. C. 100, 
123 S.. E. 625 (1924). 

Applied, former statute, in Onslow 
County Board of Education v. Onslow 
County Board of Com’rs, 240 N. C. 118, 
81 S. E. (2d) 256 (1954). 

Quoted in Jordan v. Board of Com’rs, 


187 N. C. 125, 121 S. E. 190 (1924); Bluev. 245 N. C. 290, 95 S. E. (2d) 884 (1957). 

§ 115-117. Maximum rate and frequency of elections.—In no event 
shall a tax for supplementing the current expense fund budget exceed fifty cents 
(50¢) on the one hundred dollars ($100.00) valuation of property, real and per- 
sonal: Provided, that in any school administrative unit, district, or other school 
area having a total population of not less than one hundred thousand (100,000) 
said local annual tax that may be levied shall not exceed sixty cents (60¢) on 
one hundred dollars ($100.00) valuation of said property. 

In the event that a majority of those who shall vote in any election called pur- 
suant to the provisions of this article do not vote in favor of the purpose for which 
such election is called, another election for the same purpose shall not be called 
for and held in the same unit, district, or area until the lapse of six months after 
such prior election; but the foregoing time limitation shall not apply to any elec- 
tion held in any unit, district, or other school area which is larger or smaller than 
the unit, district, or area in which such prior election shall have been held, or to 
any election held for a different purpose than such prior election. (1955, c. 1231; 
Clay Zrattey 1455425 195 /melex ls) 2: 1059..c. 573. iso10:) 

Editor’s Note.—Acts 1955, c. 1231 added The 1959 amendment inserted “admin- 
the proviso to the first paragraph. istrative unit, district, or other school 

The 1957 amendment rewrote the second area” in lieu of “district” near the begin- 
paragraph. ning of the proviso in the first paragraph. 


§ 115-118. Who may petition for election.—County and city boards 
of education may petition the board of county commissioners for an election in 
their respective administrative units or for any school area or areas therein. 

In county administrative units, for any of the purposes enumerated in G. S. 
115-116, the school committee of a district, or a majority of the committees in 
an area including a number of districts, or a majority of the qualified voters who 
have resided for the preceding.twelve months in a school area less than a district, 
and which area is adjacent to a city unit or a district to which it is desired to 
be annexed and which can be included in a common boundary with said unit or 
district, or the committee of a district formed from portions of two or more con- 
tiguous counties, may petition the county board of education for an election. (1955, 
er is/2art. 14, s%3:) 

Quoted in Jordan v. Board of Com’rs, 

245 N. C. 290, 95 S. E. (2d) 884 (1957). 


§ 115-119. Necessary information in petitions. — The petition for an 
election shall contain such of the following information as may be pertinent to 
the proposed election: 

(1) Purpose or purposes for calling the proposed election. 

(2) A legally-sufficient description of the area, by metes and bounds or 
otherwise, in which the election is requested. 

(3) The maximum rate of tax which is proposed to be levied. This para- 
graph shall not apply to a petition for an election to enlarge a city 
administrative unit. 

(4) If the petition is for an election to enlarge a city administrative unit, it 
shall state therein that, if a majority of those who shall vote in the 
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area proposed to be consolidated with the city administrative unit 
shall vote in favor of such enlargement, such area shall be consolidated 
with the city administrative unit, effective July first next following 
such election, and that there shall thereafter be levied in such area so 
consolidated with the city administrative unit the same school taxes 
as shall be levied in the other portions of the city administrative unit, 
including any tax to provide for the payment of school bonds there- 
tofore issued by or for such city administrative unit or for all or some 
part of the school area annexed to such city administrative unit, un- 
less payment of such bonds has otherwise been provided for. 

(5) If the petition for an election is to supplement and equalize educational 
advantages, and if any school district or districts in the area in which 
it is proposed to vote such a tax have heretofore voted a supplemen- 
tary tax, the petition and the notice of election shall state that in 
the event such election is carried, it will repeal all local taxes here- 
tofore voted in any district except those in effect for debt service in 
any district, unless such debt service obligation is assumed by the 
county or otherwise provided for. (1955, c. 1372, art. 14, s. A) 1957) 
ey 12/1 ss a3-5;) 


Local Modification. — Lincoln, as_ to pearing before “election.” The amend- 
subdivision (5): 1959, c. 480, s. 2. ment also added the second sentence to 
Editor’s Note. — The 1957 amendment — subdivision (3), and rewrote subdivi- 
inserted in subdivision (2) the words “le- sion (4). 
gally-sufficient” and “or otherwise” and Cited in Jordan v. Board of Com’rs, 245 


deleted the word “proposed” formerly ap- N. C. 290, 95 S. E. (2d) 884 (1957). 


§ 115-120. Boards of education must consider petitions. — The 
board of education to whom the petition requesting an election is addressed 
shall receive the petition and give it due consideration. If, in the discretion of 
the board of education, the petition for an election shall be approved, it shall be 
endorsed by the chairman and the secretary of the board and a record of the 
endorsement shall be made in the minutes of the board. Petitions for an election 
to enlarge a city administrative unit shall be subject to the approval and endorse- 
ment of both county and city boards of education which are therein affected. 

County and city boards of education shall have no discretion in granting an 
election to abolish a special school tax in any administrative unit, or district, or 
other school area, which has previously voted a supplemental tax, whenever a 
majority of the qualified voters residing in said unit, district or school area, shall 
petition for an election. When such a petition, showing the proper number of 
names of qualified voters, is presented to a board of education, it is hereby made 
mandatory that such petition shall be granted and the election held. If at the 
election a majority of those in the district who have voted thereon have voted 
“against local tax,” the tax shall be deemed revoked and shall not be levied: Pro- 
vided, that in Alexander, Anson, Beaufort, Buncombe, Carteret, Catawba, Chat- 
ham, Chowan, Cleveland, Craven, Currituck, Davidson, Duplin, Franklin, Gates, 
Greene, Henderson, Hoke, Hyde, Iredell, Jackson, Johnston, Lenoir, Martin, 
Mecklenburg, Moore, Nash, Onslow, Pamlico, Pitt, Randolph, Richmond, Robe- 
son, Rockingham, Transylvania, Vance, Wake, Warren and Wilkes counties, pe- 
tition of twenty-five per cent (25%) of the number of voters in the election creat- 
ing said special tax district, said petition to be signed by qualified voters resid- 
ing in such special tax district, shall be sufficient. 


The provisions of this section as to abolishing local tax districts shall not be 
applied when such local tax district is in debt in any sum whatever, or has obli- 
gated or committed its resources in any contractual manner: Provided, that no 
election for revoking a local tax in any local tax district shall be ordered and held 
in the district within less than one year from the date of the election at which 
the tax was voted and the district established, nor at any time within less than one 
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year after the date of the last election on the question of revoking the tax in the 
district; and no petition seeking to revoke a school tax shall be approved by a 


board of education more often than once a year. 


If the petition for an election in an area containing a number of districts is 
signed by the school committeeman of at least a majority of the school districts 
within a proposed special school taxing area, the board of education in such ad- 
ministrative unit shall endorse such petition and the election shall be held. (1955, 


Ca13/2, att. 14. 8) 52 19578c11 00.) 


Editor’s Note.— The 1957 amendment 
deleted the former proviso at the end of 
the first paragraph to the effect that when 
petition is endorsed by city board of edu- 
cation and signed by majority of voters in 
affected area the election shall be called. 

When Petition Need Not Be Considered 
by Both County and City Board—Former 
Law.—It is necessary to have the petition 
of the annexation of an area to an ad- 
joining city administrative unit approved 
by both the county and the city board 
of education in order to authorize the 
county board of commissioners to call the 
election as requested in the petition, ex- 
cept that, under the proviso deleted from 
the first paragraph of this section by the 
1957 amendment, where a petition was 
signed by a majority of the qualified 
voters who had resided for the preceding 
twelve months in a school area, less than 
a district, and which area was adjacent to 
a city unit or district to which it was de- 
sired to be annexed and which could be 
included in a common boundary with said 
unit or district, it was only necessary that 
the city board of education endorse the 
petition. Jordan v. Board of Com’rs, 245 
N. C. 290, 95 S. E. (2d) 884 (1957). 


Time for Holding Subsequent Election 
Revoking Local Tax.—Requiring that “no 
election for revoking a special [now local] 
tax in any special [now local] tax district 
shall be ordered and held,” within less 
than two [now one] years from the date 
at which the tax was voted and the dis- 
trict established, ‘nor at any time within 
less than two [now one] years after the 
date of the last election on the question 
[of revoking the tax] in the district,” in- 
validates any election on the question of 
taxation held within two years [now one] 
after the last election, the second proposi- 
tion being independent from the first as 
to “revoking” a special tax in the district, 
otherwise the second provision would be 
identical with the first, and meaningless. 
Weesner v. Davidson County, 182 N. C. 
604, 109 S. E. 863 (1921). 

The two [now one] years period in 
which no election may be had should be 
computed from the last valid election on 
the subject. Weesner v. Davidson County, 
182 N. C. 604, 109 S. E. 863 (1921), ap- 
proved in Adcock v. Fuquay Springs, 194 
N. C._423, 140 S. E. 24 (1927). 


§ 115-121. Action of board of county commissioners or governing 


body of municipality.—Petitions requesting special school elections and bear- 
ing the approval of the board of education of the unit shall be presented to the 
board of county commissioners, and it shall be the duty of said board of county 
commissioners to call an election and fix the date for the same: Provided, that 
the board of education requesting the election may, for any reason deemed suf- 
ficient by said board which shall be specified and recorded in the minutes of the 
board, withdraw the petition before the close of the registration books, and if the 
petition be so withdrawn, the election shall not be held unless by some other pro- 
vision of law the holding of such election is mandatory. In the case of a city 
administrative unit in any incorporated city or town and formed from portions 
of contiguous counties, said petition shall be presented to the governing body of 
the city or town situated within, coterminous with, or embracing such city ad- 
ministrative unit, and the election shall be ordered by said governing body, and 
said governing body shall perform all the duties pertaining to said election per- 
formed by the board of county commissioners in elections held under this article. 


(19595 0. 1372, art, 14.75) 6; 1959s 72} 


Editor’s Note. — The 1959 amendment 
added the last sentence. 

Duty of County Commissioners Minis- 
terial. — The county commissioners have 
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no discretion to order or not order an elec- 
tion. After the board of education has ap- 
proved the petition, the duty of the com- 
missioners is ministerial only and may be 
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enforced by mandamus. Board v. Board, Quoted in Jordan v. Board of Com’rs, 
189 N. C. 650, 127 S. E. 692 (1925). 245 N. C. 290, 95 S. E. (2d) 884 (1957). 


§ 115-122. Rules governing elections.—In all elections held under this 
article, the board of county commissioners shall designate the polling place or 
places, appoint the registrars and judges of election, canvass and judicially de- 
termine the results of said election when the returns have been filed with them 
by the officers holding the election, and record such determination on their rec- 
ords. 


If the purpose of the election is to enlarge a city administrative unit, the notice 
of election shall include the following: A statement of the purpose of the elec- 
tion; a legal description of the area within which the election is to be held; and 
a statement that if a majority of those who shall vote in the area proposed to be 
consolidated with the city administrative unit shall vote in favor of such enlarge- 
ment such area shall be consolidated with the city administrative unit, effective 
July first next following such election, and there shall thereafter be levied in such 
area so consolidated with the city administrative unit the same school taxes as 
shall be levied in the other portions of the city administrative unit, including any 
tax levy to provide for the payment of school bonds theretofore issued by or for 
such city administrative unit or for all or some part of the school area annexed 
to such city administrative unit, unless payment of such bonds has otherwise been 
provided for. 


If the election is to be held for any other purpose permitted by this article, 
the notice of election shall include the following: A statement of the purpose 
of the election; a legal description of the area within which the election is to be 
held; and, if any additional tax is proposed to be levied, the maximum rate of 
tax proposed to be levied, which shall not exceed the maximum prescribed by 
this article, and the purpose of the tax. 


The notice of the election shall be given by publication at least once a week 
for at least three weeks in some newspaper published in, or having a general 
circulation in, the area in which the election is to be held. The first publication 
of such notice shall be made not less than thirty days before the election. 


New registration of the qualified voters of the territory shall be ordered, unless 
the territory embraces an entire county or other organized political subdivision 
with current registration books; and in all cases a new registration may be ordered 
in the discretion of the board of county commissioners. Notice of said new reg- 
istration shall be deemed to be sufficiently given by publication once in some 
newspaper published or circulated in said district at least twenty days before the 
close of the registration books. This notice of registration may be considered 
one of the three notices required of the election. Such published notice of regis- 
tration shall state the days on which the books will be open for registration of 
voters and the place or places at which the books will be open on Saturdays. 
The books of such new registration shall close on the second Saturday before 
the election. The Saturday before the election shall be challenge day, and except 
as otherwise provided in this article, such election shall be held in accordance with 
the law governing general elections. 


The ballots to be used in said election shall include, among other matter writ- 
ten or printed thereon, the words “For Local Tax” and “Against Local Tax” for 
all elections called under this article except those called under subsection (c) of 
G. S. 115-116, in which case the ballots shall have written or printed thereon the 
words “For Enlargement of the (here insert name of city) City Administrative 
Unit and school tax of the same rate” and “Against Enlargement of the (here in- 
sert name of city) City Administrative Unit and school tax of the same rate.” 


_ All other details of said election shall be fixed by the board of county commis- 
stoners ordering the election, and the expense of holding and conducting the 
election shall be provided by the board of education of the administrative unit 
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in which the election is held: Provided, that where territory is proposed to be 
added to a city administrative unit, the expense shall be borne by such unit. 

In all cases where an election is called and held under the provisions of this 
article, and a majority of the qualified voters voting at such election voted in 
favor of the tax or of propositions submitted, and the results of such election 
have been officially determined and recorded in the minutes of the board of 
county commissioners, the validity of such election, and of the registration for 
such election, shall not be open to question except in an action or proceeding com- 
menced within thirty days after the determination of the results of such election. 


(1995,.Col3/2 drt tease ie 1957, 0/21271, «55-6, Ba) 


Cross Reference—As to time registra- 
tion books must be kept open, see § 163- 
31. 

Editor’s Note. — The 1957 amendment 
rewrote the former second paragraph to 
appear as the present second, third and 
fourth paragraphs. It also rewrote the 
paragraph relating to ballots. 

Notice in Newspaper.—It is not neces- 
sary that the newspaper, in which the no- 


district, it is sufficient if the paper is cir- 
culated in the district where the election 
is to be held. See Miller v. Duke School 
Dist., 184 N.C. 197, 113° S. E. 786 (1922). 

And failure to give the notice has been 
held immaterial where such failure did not 
affect the result of the election. See 
Younts v. Com., 151 N. C. 582, 66 S. E. 
575 (1909); Gregg v. Board, 162 N. C. 
479, 78 S. E. 301 (1913). 


tice of election is given be published in the 


§ 115-122.1. Effective date; levy of taxes.—(a) If, in any election 
authorized by this article, a majority of the voters voting in such election vote in 
favor of the enlargement of a city administrative unit, such enlargement shall 
become effective July first next following such election; and thereafter there shall 
be levied and collected in the area consolidated with the city administrative unit 
the same school taxes as shall be levied in the other portions of the city adminis- 
trative unit. 

(b) If, in any election authorized by this article, a majority of the voters vot- 
ing in such election vote in favor of a supplemental tax, or in favor of the increase 
of a supplemental tax, or in favor of a tax to supplement and equalize educational 
advantages, the tax so authorized shall be levied and collected beginning with the 
fiscal year commencing July first next following such election. BELA yes 742% 


s. 8.) 


§ 115-122.2. Conveyance of school property upon enlargement of 
city administrative unit.—Before any election is called to enlarge a city ad- 
ministrative unit, if any school property is located in the area proposed to be 
consolidated with the city administrative unit, the board of education of such 
city administrative unit and the board of education of the county administrative 
unit concerned shall agree with each other as to the school property to be con- 
veyed and transferred to the board of education of the city administrative unit 
if a majority of the voters voting in the election vote in favor of such enlarge- 
ment. And, if such enlargement is authorized by such election, the board of 
education of the county administrative unit shall, within ten days after July first 
next following such election, convey and transfer to the board of education of 
the city administrative unit the property so agreed to be conveyed and trans- 


topped. §¢:1957} ci 12/1 iehss) 


§ 115-123. Elections in districts created from portions of contigu- 
ous counties.—Districts already created and those that may be created from 
portions of two or more contiguous counties, may hold elections under this article 
to be incorporated or to vote a special local tax therein for the purposes enu- 
merated in G. S. 115-116. 

Elections for either purpose must be initiated by petitions from the portion of 
each county included in the district, or the proposed district. In districts already 
created, the majority of the committeemen must sign the petition. In proposed 
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districts, the petition must be signed by fifteen per cent (15%) of the qualified 
voters who shall have resided in such area for the preceding twelve months. 
When the petitions shall have been approved by each of the boards of education 
of such contiguous counties, they shall then be presented by each of said boards 
of education to their respective boards of county commissioners. 

The boards of commissioners of each of the contiguous counties, in compliance 
with the provisions of this article relating to the conduct of local tax elections, 
shall then call and hold an election in that portion of the proposed district lying 
in its county. Election returns shall be made from each portion of the proposed 
district to the board of commissioners ordering the election in that portion, and 
the returns shall be canvassed and recorded as required in this article for local 
tax districts. 

If a majority of the voters who vote thereon in each of the counties shall 
vote in favor of the tax, or for incorporation, the election shall be determined to 
have carried in the whole district, and shall be so recorded in the records of the 
board of county commissioners in each county in which the district is located. 


If the proposition submitted to the voters in the election is a question of in- 
corporating the district, the ballots for this election shall have printed thereon 
the words “For incorporation” and ‘Against incorporation.” If the election 
for incorporation is carried, the district is thereby incorporated and shall possess 
all the authority of incorporated districts. 


In case the election carried in each portion of the proposed district, the several 
county boards of education concerned shall each pass a formal order consolidating 
the territory into one joint local tax district, which shall be and become a body 
corporate by ithe lame and -style-Of ss asek a on. coe. Joint Local Tax School 
DistrichcOl ti) bel ers es tad toe cee Counties”. The county board of educa- 
tion having the largest school census and the largest area in the part of the 
joint local tax district lying in its county shall determine the location of the school- 
house; but if the largest census and largest area do not both lie in the same 
county, then the county boards shall jointly select the site for the building ; and 
in case of a disagreement they shall submit the question to a board of arbitration 
consisting of three members, one member to be named by each board of educa- 
tion if three counties are concerned, or if there are but two counties, then each 
board shall choose one member and the two so named shall select the third mem- 
ber. The decision of this board of arbitration shall be binding on all county boards 
of education concerned. 


The school committee shall consist of five members, three of whom shall be 
appointed by the board of education of the county in which the building is to be 
situated and two to be appointed by the other county or counties, but the terms 
of office shall be so arranged that not more than two members will retire in any 
one year. The committee shall officially exercise such corporate powers as are 
conferred by this section. This committee shall have all the powers and duties 
of committees of local tax districts, and in addition thereto it shall adopt a cor- 
porate seal and have the power to sue and be sued in its corporate name. The 
committee shall have the power to determine the rate of local taxes to be levied 
in said joint district, not exceeding the rate authorized by the voters of the dis- 
trict, and when the committee shall have so determined the rate of local taxes 
to be levied in said joint district and shall have certified same to the boards of 
commissioners of the several counties from which said joint district is created, 
the said boards of county commissioners, and each of them, shall levy said rate 
of local taxes within the portion of said joint district lying within their respec- 
tive counties; and the taxes so levied shall be collected in the several counties 
as other taxes are collected therein, and shall be paid over by the officers collect- 
ing the same to the treasurer or other fiscal agent of the county in which the 
schoolhouse is located, or is to be located, to be by him placed to the credit of 
the joint district. 
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The committee shall have as full authority to call and hold elections for the 
voting of bonds of the district as is conferred upon boards of education and 
boards of commissioners. In calling the election for a bond issue, no petition 
of the county board of education shall be necessary; but the election shall be 
called and held by the school committee of the incorporated local tax school dis- 
trict under as ample authority as is conferred upon both county boards of educa- 
tion and boards of commissioners. When bonds of the district have been voted 
under authority of this section, they shall be issued subject to the limitations of 
the Local Government Act and County Fiscal Control Act in the corporate name 
of the district, signed by the chairman and secretary of the school committee, 
sold by the school committee, and the proceeds thereof deposited with the treas- 
urer of the county board of education of the county in which the school build- 
ing is, or is to be, located, to be placed to the credit of the joint district, and the 
taxes for the payment of principal and interest shall be levied and collected as 
provided hereinabove for the levy and collection of local taxes: Provided, that 
certified copies of the bond orders and resolutions shall be recorded on the minutes 
of the board of commissioners of each county constituting a part of the joint 
school district. 

The building of all schoolhouses in such joint local tax districts shall be ef- 
fected by the county board of education of the county in which the building is 
to be located under authority of law governing the erection of school buildings 
by county boards of education. It shall be lawful for the boards of education in the 
other county or counties to contribute to the cost of the building in proportion to 
the number of children shown by the official census to be resident within that part 
of the joint district lying within each county respectively. If the building is to be 
erected from moneys borrowed from the State Literary Fund or from county tax- 
ation, then each county board of education shall contribute to its construction 
in the proportion set out above and pay over its contribution to the treasurer of 
the county board having control of the erection of the building: Provided, it shall 
be lawful for the county board that controls the erection of the building to borrow 
from the State and lend to the district the full amount of the cost of the building 
in cases where the entire amount, or part of the amount, is to be repaid by the 
district from district funds. 


All district funds of a joint local tax district shall be kept distinct from all 
other funds, placed to the credit of the district, and expended as other local tax 
or district bond funds are lawfully disbursed. 


The county board of education and county superintendent of schools of the 
county in which the schoolhouse is located shall have as full and ample control 
over the joint school and the district as it has in the case of other local tax dis- 
tricts, subject only to the limitations of this section. 


The committee of the joint school district shall prepare a budget annually in 
accordance with the law governing budgets in which the committee will indicate 
objects and items of expenditure which are proposed to be made from the collec- 
tion of the special tax of the district. This budget shall show the proportionate 
part of the expense to be contributed by each county, which part shall be ascer- 
tained on the basis of the proportions of the total district school census living 
in each respective county. When this budget is completed by the committee of 
the joint district, a copy of it shall be filed with the county board of education 
of each county, and it shall be the duty of each board of education, if it approves 
the district budget, to incorporate it in the county budget to be submitted to 
the board of commissioners of each county. Each of the several county boards 
of education is hereby directed to pay over its proportionate part of the district 
budget, when and as collected, to the treasurer of the board of education of the 
county in which the school plant is located for the purposes for which it has been 
levied and collected. 

All districts formed from portions of contiguous counties before the ratifica- 
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tion of this article are hereby authorized and empowered to exercise all the 


powers and privileges conferred by this article. (1955, c. 1372, art. 14, s. 8.) 


§ 115-124. Levy and collection of taxes.—In cases where administra- 
tive units or districts have voted, or may hereafter vote, a tax in order to operate 
schools of a higher standard than that provided by State support, county and 
city boards of education, at the same time the other budgets are filed, shall 
file a supplemental budget therefor and request that a sufficient levy be made 
by the tax levying authorities, not in excess of the rate voted by the people in 
such unit or district. The tax levying authorities may approve or disapprove 
this supplemental budget in whole or in part, and shall levy such taxes as neces- 
sary to provide for the approved budget for supplemental purposes, not exceed- 
ing the amount of the tax levy authorized by the vote of the people. The ex- 
penditure of the proceeds of said levy shall be in accordance with the aforesaid 
supplemental budget as approved by the tax levying authorities, except where 
such levy is voted in a district, in which case the written consent of the chair- 
man of the district committee shall also be obtained before any of said proceeds 
are expended: Provided, that the tax levying authorities may fix a charge against 
any administrative unit or district for collection of such levies not exceeding one 
per cent (1%) thereof. The superintendent of schools, the county accountant 
or auditor, the officer in charge of tax records, and the county treasurer shall keep 
records in their respective offices, showing the valuation of all property in the 
unit, district, or area; the rate of tax authorized annually to be levied, and the 
amount annually derived from the local tax. It shall be illegal for any part of 
the local tax fund to be used for any purpose other than those purposes authorized 
by the election in the unit, or district. (1955, c. 1372, art. 14, s. 9.) 


SUBCHAPTER VI. SCHOOL PROPERTY. 


ARTICLE 15. 
School Sites and Property. 


§ 115-125. Acquisition of sites.—County and city boards of education 
may acquire suitable sites for schoolhouses or other school facilities either within 
or without the administrative unit; but no school may be operated by an admin- 
istrative unit outside its own boundaries, although other school facilities such as 
repair shops, may be operated outside the boundaries of the administrative unit. 
Whenever any such board is unable to acquire or enlarge a suitable site for a 
school, school building, school bus garage or for a parking area for school buses 
or for other school facilities by gift or purchase, condemnation proceedings to 
acquire same may be instituted by such board under the provisions of article 2, 
chapter 40 of the General Statutes, and the determination of the county or city 
board of education of the land necessary for such purposes shall be conclusive; 
provided that not more than a total of thirty (30) acres shall be acquired by 
condemnation for any one site for a schoolhouse or other school facility as afore- 
said; provided, however, that any school administrative unit located within a 
county having a population of 150,000 or more may acquire by condemnation a 
total of not more than forty (40) acres for any one school site. C1955, ‘c. 1335 
co S72 start 15 36) 1881957 er o83°) 








Editor’s Note. — The 1957 amendment 
rewrote this section. 

Constitutionality—This section does not 
violate the requirements of just compen- 
sation and due process provided by the 
14th Amendment to the United States 
Constitution. Doby v. Brown, 135 F. 
Supp. 584 (1955), aff’d in 232 F. (2d) 
504 (1956). 


Intent of 1957 Amendment.—The legis- 
lative intent, in enacting Session Laws 
1957, c. 683, was to rewrite Session Laws 
1955, c. 1372, art. 15, s. 1. Topping vy. 
State Board of Education, 249 N. C. 291, 
106 S. E. (2d) 502 (1959). 

Condemnation proceedings for a school 
site must be considered as instituted under 
the provisions of § 40-2 pursuant to au- 
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thority conferred by this section. Topping 
v. State Board of Education, 249 N. C. 
291, 106 S. E. (2d) 502 (1959). 

The word “site” is broad enough to em- 
brace such land, not exceeding the statu- 
tory limit, as may reasonably be required 
for the suitable and convenient use of the 
particular building; and land taken for a 
playground in conjunction with a school 
may be as essential as land taken for the 
schoolhouse itself. 24 R. C. L. 582. See 
Board v. Forrest, 190 N. C. 753, 130 S. E. 
621 (1925), which presents an able review 
of the history of this section. 

Discretion of School Authorities—The 
question of changing the location of a 
schoolhouse, as well as the selection of a 
site for a new one, is vested in the sound 
discretion of the school authorities, and 
their action cannot be restrained by the 
courts, unless it is in violation of some 
provision of the law, or the authorities 
have been influenced by improper motives, 
or there has been a manifest abuse of dis- 
cretion on their part. Atkins v. McAden, 
229 N. C, 752, 51 S. E. (2d) 484 (1949); 
Wayne County Board of Education v. 
Lewis, 231 N. C. 661, 58 S. E. (2d) 725 
(1950); Feezor v. Siceloff, 232 N. C. 563, 
61 S. E. (2d) 714 (1950). See Kistler v. 
Randolph County Board of Ed., 233 N. 
C. 400, 64 S. E. (2d) 403 (1951). 

While school authorities have the dis- 
cretionary power to select sites for new 
schools and to change the location of 
existing schools, their action in this re- 
gard may be enjoined when it is without 
authority of law, or when the selection of 
a proposed site is so clearly unreasonable 
as to amount to a manifest abuse of their 
discretion. Brown vy. Candler, 236 N. C. 
576, 73 S. E. (2d) 550 (1952). 

The advisability of taking the property 
for public school use is a matter committed 
to the sound discretion of the petitioner, 
with the exercise of which neither the 
respondents nor the courts can interfere. 
Burlington City Board of Education v. 
Allen, 243 N. C. 520, 91 S. E. (2d) 180 
(1956). 

Facts Not Showing Abuse of Discretion. 
—The facts that the site for a high school 
selected by the school authorities in a 
mountainous section of the State may be 
approached only by a crooked highway 
and over a narrow bridge, and that there 
may be other satisfactory sites for such 
school, does not compel or support the 
conclusion that the school authorities 
abused their discretion in selecting the 
site. Brown v. Candler, 236 N. C. 576, 
73 S. E. (2d) 550 (1952). 
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High School and Elementary School on 
Adjoining Sites—A high school and an 
elementary school may be located on ad- 
joining sites. However, neither site may 
contain more than ten (now thirty) acres 
of land, if any part thereof must be ob-— 
tained by condemnation. Wayne County: 
Board of Education v. Lewis, 231 N. C. 
661, 58 S. E. (2d) 725 (1950). 

Where the county board of education: 
selects a site for an elementary school con- 
tiguous to its high school site, it may con- 
demn for such elementary school site: 
lands not in excess of ten (now thirty y 
acres, since the board has the discretionary 
power to locate the schools on adjoining 
sites. Wayne County Board of Education 
v. Lewis, 231 N. C. 661, 58 S. E. (2d) 725 
(1950). 

Selection of Site on Grounds of County 
Home.—Section 153-9 does not preclude 
school authorities from selecting, without 
advertising, a part of the grounds of a 
county home for the site of a high school 
when its use would not interfere with the 
use of the remainder of the site for a 
county home. Brown v. Candler, 236 N. C. 
576, 73 S. E. (2d) 550 (1952). 

There is no limitation on the acreage 
which may be purchased or donated for a 
school site. The limitation applies only 
where the site, or any part thereof, must 
be obtained by condemnation. In such 
cases, the land owned, donated or pur- 
chased, together with the adjacent lands 
to be condemned, shall not exceed ten 
(now thirty) acres. Wayne County Board 
of Education v. Lewis, 231 N. C. 661, 58 
S. E. (2d) 725 (1950). 

Service by Publication on Resident De- 
fendant.—The statutes relating to service 
of process by publication (G. S. 1-98 
through 1-108, as amended by chapter 919, 
Session Laws of 1953) apply to a resident 
defendant in a proceeding to condemn a 
school site, no less than to such defendant 
in any other special proceeding. Brown 
v. Doby, 242 N. C. 462, 87 S. E. (2d) 9212 
(1955). 

Former Procedure. — As to procedure 
for condemnation of land for a school site 
under this section as it stood before the 
1957 amendment, see Burlington City 
Board of Education vy. Allen, 243 N. C. 
520, 91 S. E. (2d) 180 (1956). 

For case involving title to school prop- 
erty and decided under former statute, see 
Board of Education v. Town of Waynes- 
ville, 242 N. C. 558, 89 S. BE. (2d) 239 
(1955). 

Cited in Eller v. Board of Education, 
242 N.’C. 584, 89-S. E. (2d) 144 (1955). 
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§ 115-126. Sale, exchange or lease of school property.—(a) When 
in the opinion of any county board of education, or of any board of education for 
any city administrative unit, the use of any building, building site, or other real 
property owned or held by such board is unnecessary or undesirable for public 
school purposes, the board may sell such property at public auction. Such sale 
shall be held on the property to be sold or at the courthouse door in the county 
in which such property is located, and shall be advertised and otherwise con- 
ducted as is prescribed by statute for judicial sales of real property. The sale 
shall then remain open for ten days to permit the making of an upset bid. The 
resale of such property following such upset bid, and the procedure therefor shall 
be as prescribed by statute for judicial sales of real property. If the time for 
making an upset bid shall expire without such bid having been made, the board 
may confirm the sale if it deems the highest bid to be an adequate price. Upon 
confirmation of the sale by the board, the chairman and the secretary of the board 
shall execute a deed to the purchaser of the property upon his compliance with 
his bid. Confirmation of the sale by the clerk of the superior court shall not be 
required. The proceeds of the sale shall be paid to the treasurer of the school 
fund of such county or city administrative unit, and shall be used either to re- 
duce the bonded indebtedness of such administrative unit or for capital outlay 
purposes. 

(b) When in the opinion of any county board of education, or of any board of 
education for any city administrative unit, the use of any property, other than 
real property, owned or held by such board is unnecessary or undesirable for 
public school purposes, the board may sell such property either through the facil- 
ities of the North Carolina Division of Purchase and Contract or at public auc- 
tion. If sold at public auction such sale shall be held at such place within such 
county or city administrative unit as shall be designated by the board, and shall 
be advertised and otherwise conducted as is prescribed by statute for the sale 
of personal property under a power of sale contained in a chattel mortgage. Title 
to the property so sold shall not pass by reason of such sale until the sale has 
been confirmed by the board and the purchaser has complied with the terms of 
his bid. The proceeds of such sale shall be paid to the treasurer of the school 
fund of such county or city administrative unit. 


(c) If in the opinion of the board the highest bid at any sale or resale of real or 
personal property sold pursuant to the provisions of this section is not adequate, 
such bid may be rejected and the property may again be advertised for sale as 
provided in this section, or may be sold by the board at a private sale for a price 
in excess of the highest bid at such public sale: Provided such private sale is 
consummated within a period of one year from the date of the initial public of- 
fering. 

Any sale of real property at private sale made prior to May 1, 1959 is hereby 
validated, provided the real property so sold was first advertised for sale at pub- 
lic auction as provided by this section and the price received therefor was in 
excess of the highest bid received at such public offering. 


(d) In the acquisition by it of any property for public school purposes any 
county board of education, or any board of education for any city administrative 
unit, may exchange therefor, as full or partial payment therefor, any property 
owned or held by it, without compliance with the provisions of this section: Pro- 
vided, that for at least ten days before any exchange of real property shall be 
consummated, the terms of such proposed exchange shall be filed in the office 
of the superintendent of schools of such administrative unit and in the office of 
the clerk of the superior court in the county in which such property is located, and 
a notice thereof published one or more times in a newspaper having a general 
circulation in the administrative unit at least ten days before the consummation 
of said exchange. 


(e) When in the opinion of any county board of education, or of the board 
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of education for any city administrative unit, the use of any property owned or 
held by it is unnecessary or undesirable for public school purposes, but the sale 
of such property is not practicable or in the public interest, such board may in 
its discretion enter into an agreement with any other person, firm or corporation 
for the lease of such property to such person, firm or corporation for a term not 
in excess of one year, upon such terms and conditions as the board shall deem 
advisable and in the public interest. 

(f{) In addition to the foregoing, county and city boards of education are hereby 
authorized and empowered, in their sound discretion, to dedicate portions of any 
lands owned by such boards as rights-of-way for public streets, roads or side- 
walks, with or without compensation except the benefits accruing by virtue of 


the location or improvement of such public streets, roads or sidewalks, 


(1955, 


ce. 1372,:art,-15; $s) 221959 mGn 324 «'\c,573;,25. 113) 


Local Modification. — Burke: 1959, c. 
1037; Franklin: 1959, c. 213; Transyl- 
vania: 1953, c. 723. 

Editor’s Note. — The first 1959 amend- 
ment added subsection (f). The second 
1959 amendment made subsection (c) ap- 
plicable to real property as well as to per- 
sonal property, inserted the proviso to the 
frst paragraph and added the second para- 
graph. 

Lease of Surplus Lands.—A city school 
administrative unit contemplated by § 115- 
4 is a governmental agency separate and 
distinct from the city, and such adminis- 
trative unit, having acquired more land 
than presently needed for school purposes, 
has legislative authority to lease the sur- 
plus, under. this section, either for a pub- 
lic or a private purpose, so long as it exer- 
cises its discretion in good faith. Where 
the lease stipulates that use shall be for a 
public or semipublic purpose, the law will 
presume the parties intended and contem- 
plated use of the property without unlaw- 
ful discrimination because of race, color, 


State v. Cooke, 248 N. C. 485, 103 S. E. 
(2d) 846 (1958). 

Delegation of Authority.— Where a 
chartered school district acquired property 
by foreclosure of a loan made from its 
sinking fund, the property thus acquired 
being in no way connected with the opera- 
tion of its schools, and the trustees of the 
district instructed the property committee 
to consider any offers for the property in 
excess of a stipulated sum, and delegated 
“power to act” in the matter, and where 
the chairman thereafter entered into a 
contract for the sale of the property for 
a price in excess of the minimum amount 
stipulated by the trustees, upon a suit by 
a taxpayer of the district to restrain con- 
veyance to the purchaser in the contract, 
it was held that the trustees of the dis- 
trict were without power to delegate au- 
thority to sell the school property, and the 
district vias not bound by the contract en- 
tered into and a decree restraining the ex- 
ecution of the contract was proper. Bowles 
v. Fayetteville Graded Schools, 211 N. C. 


religion or other illegal classification. 36, 188 S. E. 615 (1936). 


§ 115-127. Deeds to property.—All deeds to school property shall, after 
registration be delivered to the superintendent of the administrative unit in which 


the property is located and he shall provide a safe place for preserving all such 
Reese nd I90, Cal o/2, abiimhogssmoe) 


§ 115-128. Vehicles owned by boards of education exempt from 
taxation; registration.—All school buses, trucks, automobiles and other 
motor vehicles owned by county and city boards of education and used for trans- 
porting pupils to and from school or used by other school personnel in the prose- 
cution of their work, shall be exempt from taxation, but all such vehicles shall be 
duly registered in the Department of Motor Vehicles as provided in G. S. 20-84. 
C125 aye 3/2, arts 5,tsr4.) 


§ 115-129. Provisions for school buildings and equipment.—It shall 
be the duty of the boards of education of the several administrative school units 
of the State to make provisions for the nine months’ school term by providing 
adequate school buildings equipped with suitable school furniture and apparatus. 
The needs and the cost of such buildings, equipment, and apparatus, shall be pre- 
sented each year when the school budget is submitted to the respective tax levying 
authorities. The boards of commissioners shall be given a reasonable time to 
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provide the funds which they, upon investigation, shall find to be necessary for 
providing their respective units with buildings suitably equipped, and it shall 
be the duty of the several boards of county commissioners to provide funds for 


the-samey,(19554c"1372hartalaseae 

Expense a County-Wide Charge.—It is 
the duty of the county commissioners, 
upon information being furnished by the 
county boards of education, to provide the 
funds necessary for suitable buildings and 
proper equipment, and such expenses are 
a county-wide charge. Reeves v. Board of 
Education, 204° N. C.°74, 167 S. sey 454 
(1933). 

All Expenditures Must Be Authorized. 
—All expenditures for the construction, 
repair and equipment of school buildings 
in a county must be authorized by the 
board of county commissioners, acting in 
good faith, pursuant to statutory and con- 
stitutional authority. Atkins v. McAden, 
229 N.C) 752, 51S. E. (2d) 484 (1949). 

County Commissioners to Determine 
What Expenditures Shall Be Made—The 
board of commissioners of the county, and 
not the board of education is charged with 
the duty to determine what expenditures 
shall be made for the erection, repair and 
equipment of school buildings in the 
county. Johnson v. Marrow, 228 N. C. 58, 
44 S$. E. (2d) 468 (1947). 


The county board of education surveys 
annually the needs of the county school 
system in respect to school plant facilities 
and equipment and by resolution presents 
plan to the board of commissioners. Then, 
and only then, it becomes the duty of the 
board of commissioners to determine what 
expenditures, if any, proposed for such 
purposes by the board of education, are 
necessary. When it determines that funds 
are necessary for any one or all of the 
proposed projects, then it must furnish the 
funds necessary to provide the facilities 
incorporated in the approved projects. 
Parker v. Anson County, 237 N. C. 78, 74 
S. E. (2d) 338 (1953). 

The right of the board of commissioners 
to determine what expenditures shall be 
made arises when a proposal for the ex- 
penditure of funds for school facilities is 
made by the board of education. Having 
determined that question and having’ pro- 
vided the funds it deems necessary, its 
jurisdiction ends and the authority to ex- 
ecute the plan of enlargement or improve- 
ment reverts to the board of education. 
Parker v. Anson County, 237 N. C. 78, 74 
S. E. (2d) 338 (1953). 

But They Cannot Interfere with Au- 
thority of Board of Education.—The con- 
trol of the board of county commissioners 


over the expenditure of funds for the erec- 
tion, repair and equipment of school build- 
ings will not be construed so as to inter- 
fere with the exclusive control of the 
schools vested in the county board of ed- 
ucation or the trustees of an administra- 
tive unit. Atkins v. McAden, 229 N. C. 
752, 51 S. E. (2d) 484 (1949); Parker v. 
Anson County,, 237 N:"C. 78) 74,5." Ts, 
(2d) 338 (1953). 

Any change in plan must be initiated by 
the board of education. Then the board of 
commissioners, acting in good faith, may, 
in proper cases, after finding the facts re- 
quired by statute, determine whether the 
reallocation of funds or the change in 
plans is or is not necessary and approve 
or disapprove the expenditure of the funds 
theretofore furnished by it for the execu- 
tion of the amended plan. Parker v. Anson 
County, 237 N. C. 78, 74 S. E. (2d) 338 
(1953). 

Where the county commissioners at- 
tempted to change the purpose for which 
school bonds were issued, such action of 
the commissioners was held to constitute 
a clear invasion of the prerogatives of the 


board of education. Parker v. Anson 
County, 237 N. C. 78, 74 S. E. (2d) 338 
(1953). 

Commissioners May Reallocate Pro- 


ceeds of Bond Issue—A bond order is- 
sued under § 153-78 set out in detail the 
estimates and projects for which the funds 
were proposed to be used in discharge of 
the constitutional requirement of a_ six 
months’ school term within the municipal 
administrative unit. It was held that § 
153-107 did not preclude the board of 
county commissioners, upon its finding, 
after investigation, of changed conditions, 
from reallocating the proceeds of bonds to 
different projects upon further finding, 
after investigation, that such reallocation 
of the funds was necessary to effectuate 
the purpose of the bond issue. Atkins v. 
McAden, 229 N. C. 752, 51 S. E. (2d) 484 
(1949). 

But May Not Change Purpose for 
Which Bonds Were Issued.—Where the 
county commissioners attempted to change 
the purpose for which school bonds were 
issued, such action of the commissioners 
was held to constitute a clear invasion of 
the prerogatives of the board of education. 
Parker v. Anson County, 237 N. C. 78, 
74S. E. (2d) 338 (1953). 


550 








§ 115-130 Cu, 115. Epucation—Scuoor, SITEs § 115-131 


§ 115-130. Erection and repair of schoolhouses.—The building of all 
new schoolhouses and the repairing of all old schoolhouses shall be under the 
control and direction of, and by contract with, the board of education in which 
such building and repairing is done. Boards of education shall not invest any 
money in any new building that is not built in accordance with plans approved 
by the State Superintendent as to structural and functional soundness, safety 
and sanitation, nor contract for more money than is made available for its erec- 
tion. All contracts for buildings shall be in writing and all buildings shall be in- 
spected, received, and approved by the county or city superintendent and the 
architect before full payment is made therefor: Provided, that this section shall 
not prohibit boards of education from repairing and altering buildings with the 
help of janitors and other regular employees of said board. 


In the case of any school buildings erected, repaired, or equipped with any 
money loaned or granted by the State to any administrative unit, the State Board 
of Education, under such rules as it may deem advisable, may retain any amount 
not to exceed fifteen per cent (15%) of said loan or grant, until such completed 
buildings, erected or repaired, in whole or in part, from such loan or grant funds 
shall have been approved by a designated agent of the State Board of Education. 

Upon such approval by the State Board of Education, the State Treasurer is 
authorized to pay the balance of the loan or grant to the treasurer of the school 
administrative unit for which said loan or grant was made, C1055.°C. 13/22 art, 


15 se6:) 

Cross Reference. — As to penalty for 
school officials to have pecuniary interest 
in school supplies, see §§ 14-236, 14-237. 

Power Discretionary. — The building of 
a school is a matter vested by the statute 
in the sound discretion of the county 
board of education and not to be re- 
strained by the courts, unless in violation 
of some provision of law, see Pickler v. 
County Board, 149 N. C. 221, 62 S. E. 902 
(1908), or unless the committee is in- 
fluenced by improper motives, or there is 
misconduct on their part. See Smith v. 
School Trustees, 141 N. C. 160, 53 S. E. 
524 (1906); Venable v. School Committee, 
149 N. C. 120, 62 S. E. 902 (1908). 

Whether a change should be made in 
the location of a school, as well as the se- 
lection of a site for a new one, is vested in 
the sound discretion of the school author- 
ities, and their action cannot be restrained 
by the courts unless in violation of some 
provision of law, or the authorities have 
been influenced by improper motives, or 
there has been a manifest abuse of discre- 
tion on their part. Feezor v. Siceloff, 232 
N. C. 563, 61 S. E. (2d) 714 (1950). 

Money Available for Erection of Build- 
ing.—Where a county board of education 
consolidated five existing high schools into 
one county-wide high school with the ap- 


§ 115-131. Board cannot erect 


proval of the State Board of Education, 
and plans for the new school buildiag 
were approved by the State Superintend- 
ent of Public Instruction, and _ public 
moneys for the erection of the building 
were allocated to the county board of ed- 
ucation, equity would not enjoin the 
county board of education from entering 
into a contract for the construction of the 
building on the ground that the county 
board of commissioners had refused to 
provide funds for the construction of the 
building, and that the proposed contract 
would offend this section, which provides 
that a county board of education has no 
authority to contract for the construction 
of a new schoolhouse costing more than 
the “money... available for its erec- 
tion.” Edwards v. Yancey County Board 
of Ed. 235 N. C, 345, 70 S. E. (2d) 170 
(1952). 

Providing Electric Lights—Under the 
general statutory authority the erection 
of electric transmission lines to supply 
school buildings’ with electric lighting is 
given to the board of education of a 
county. But contracts for such work need 
not be in writing, nor need they be ap- 
proved by the State Superintendent. Con- 
rad v. Board, 190 N. C. 389, 130 S. E. 53 
(1925). 


or repair building unless site is 


owned by board.—County and city boards of education shall make no contract 
for the erection or repair of any school building unless the site upon which it is 
located is owned in fee simple by the said board: Provided, that the board of 
education of a county or city administrative unit, with the approval of the board 
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of county commissioners is authorized to appropriate funds to aid in the establish- 
ment of a school facility and the operation thereof in an adjoining county or 
city administrative unit when a written agreement between the boards of educa- 
tion of the administrative units involved has been reached and the same recorded 


in the minutes of said boards, whereby children from the unit making such appro- 
priations shall be entitled to attend the school so established. 


In all cases where title to property has been vested in the trustees of a special 
charter district which has been abolished and has not been reorganized, title to 
such property shall be vested in the county or city board of education of the 
county embracing such former special charter district. (1955 Vent a7 Z Saree. 


sie 8 

Not Applicable to Electric Light Wires. 
—Former § 115-88, similar to this section, 
did not apply to the erection of electric 


light wires. It applied only to sites for 


school buildings; it did not extend to or 
include the rights of way. Conrad v. 
Board, 190 N. C. 389, 130 S. E. 53 (1925). 


§ 115-132. Duty of board to provide equipment for school build- 
ings.—It shall be the duty of county and city boards of education and tax levying 
authorities to provide suitable supplies for the school buildings under their juris- 
diction. These shall include, in addition to the necessary instructional supplies, 


proper window shades, blackboards, reference books, 
and equipment for teaching the sciences. 


library equipment, maps, 


Likewise, it shall be the duty of said boards of education and boards of county 
commissioners to provide every school with a good supply of water, approved 
by the State Board of Health, and where such school cannot be connected to 
water-carried sewerage facilities, there shall be provided sanitary privies for the 
boys and for the girls according to specifications of the State Board of Health. 
Such water supply and sanitary privies shall be considered an essential and neces- 
sary part of the equipment of each public school and may be paid for in the same 
manner as desks and other essential equipment of the school are paid for. (1955, 


Cpl o/ cr ALG eS est) 


Cross Reference. — As to penalty for 
school officials to have pecuniary interest 
in school supplies, see §§ 14-236, 14-237. 

A county board will not be enjoined 
from constructing a new school building 
on the grounds that it has failed to make 
plans for water and sewer service for the 
school, where it appears from the com- 
plaint that at the time the suit was insti- 
tuted the construction of the proposed 
building had progressed only to the stage 
where bids had been accepted, since pre- 
sumably the defendants at the proper time 
will comply with this section and make 
provision for a proper supply of water. 
Lamb vy. Randolph County Board of Ed., 
235 N. C. 377, 70 S. E. (2d) 201 (1952). 


Specific or special legislative authority 
is given the county to issue without a vote 
bonds for sanitary improvements for its 
schoolhouses necessary for it to maintain, 
as an administrative unit of the State, the 
constitutional school term in the county. 
Taylor v. Board of Education, 206 N. C. 
263, 173 S. E. 608 (1934). 

The authority of a county to issue with- 
out a vote bonds for sanitary improve- 
ments for its schoolhouses necessary to 
maintain the constitutional school term 
was not affected by the School Machinery 
Act of 1933. Taylor v. Board of Educa- 
tion, 206 N. C. 263, 173 S. E. 608 (1934). 


§ 115-133. Duties of boards of education to keep buildings in re- 
pair and determine use of school property.—It shall be the duty of county 
and city boards of education and tax levying authorities, in order to safeguard 
the investment made in public schools, to keep all school buildings in good re- 
pair to the end that all public school property shall be taken care of and be at 
all times in proper condition for use. It shali be the duty of all committeemen, 
principals, teachers, and janitors to report to their respective boards of educa- 
tion immediately any unsanitary condition, damage to school property, or needed 


repair. All principals, 
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safekeeping of the buildings during the school session and all breakage and dam- 
age shall be repaired by those responsible for same, and where any principal or 
teacher shall permit damage to the public school buildings by lack of proper dis- 
cipline of pupils, such principal or teacher shall be held responsible for such 
damage: Provided, principals and teachers shall not be held responsible for 
damage that they could not have prevented by reasonable supervision in the per- 
formance of their duties. 

Boards of education shall promulgate rules and regulations by which school 
buildings may be used for other than school purposes, to the end that the com- 
munity may be encouraged to use school buildings for civic or community meet- 
ings of all kinds which may be beneficial to the members of the community and 
at the same time preserve and properly care for public school buildings. (1955, 
Crd372artelS wan Oe 19575, 0. 684.) 

Editor’s Note. — The 1957 amendment 
made the promulgation of rules and regu- 
lations mandatory. 


§ 115-133.1. Duties of boards of education and tax levying au- 
thorities to insure public school buildings and equipment.—(a) The 
board of every administrative unit in the public school system of this State, in 
order to safeguard the investment made in public schools, shall 


(1) Insure and keep insured to the extent of not less than seventy-five per 
cent (75%) of the current insurable value as determined by the in- 
surer and the insured of each of its insurable buildings against fire, 
lightning and the perils embraced in extended coverage; and 

(2) Insure and keep insured adequately the equipment and contents of said 
building. 

(b) The tax levying authority for each administrative unit shall appropriate 
funds necéssary for compliance with the provisions of subsection (a). 

(c) Wilful failure to comply with the provisions of (a) and (b) above, is de- 
clared a misdemeanor punishable by a fine of not more than fifty dollars ($50.00) 
or imprisonment for not more than 30 days. Every twenty-four hours without 
such insurance constitutes a separate offense. (1957, c. 1040.) 


ARTICLE 16. 
State Insurance of Public School Property. 


§ 115-134. Authority and rules for organization of system. — The 
State Board of Education is hereby authorized, directed and empowered to estab- 
lish a division to manage and operate a system of insurance for public school 
property. The Board shall adopt such rules and regulations as, in its discretion, 
may be necessary to provide all details inherent in the insurance of public school 
property. The Board shall employ a director, safety inspectors, engineers and . 
other personnel with suitable training and experience, which in its opinion is 
necessary to insure and protect effectively public school property, and it shall 
fix their compensation with the approval of the Personnel Department. (1955, 
glar2s art: 16, ise) 


§ 115-135. Public School Insurance Fund; decrease of premiums 
when fund reaches five per cent (5%) of total insurance in force.— 
There shall be set up in the books of the State Treasurer a fund to be known and 
designated as the “Public School Insurance Fund,” which fund hereafter in this 
article is referred to as “‘the fund.” In order to provide adequate reserves against 
losses which may be incurred on account of the risks insured against as provided 
in this article and to provide payment for such losses as may be incurred there- 
in, there is hereby appropriated to “the fund” the sum of two million dollars 
($2,000,000.00), which shall be paid from and charged to the State Literary 
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Fund as setup and defined in this chapter. When the reserves in “the fund” 
shall be increased by the payment of premiums by the governing boards of county 
and city administrative school units, or otherwise, to the extent of one million 
dollars ($1,000,000.00), there shall be transferred from “the fund” back to the 
State Literary Fund the sum of one million dollars ($1,000,000.00) and when 
“the fund” shall again be increased to the extent of another one million dollars 
($1,000,000.00), there shall be transferred therefrom back to the State Literary 
Fund an additional sum of one million dollars ($1,000,000.00) in full reimburse- 
ment of the sum of two million dollars ($2,000,000.00), which is authorized to 
be transferred from the State Literary Fund by the provisions hereof. All funds 
paid over to the State Treasurer for premiums on insurance by the governing 
boards of county and city school administrative units and all money received from 
interest or from loans and deposits and from any other source connected with 
the insurance of the property hereinafter referred to shall be held by the State 
Treasurer in “the fund” for the purpose of paying all fire, lightning, windstorm, 
hail and explosion losses for which the said fund shall be liable and the expenses 
necessary for the proper conduct of the insurance of said property, together with 
such premiums for reinsurance of such part of said insurance as the State Board 
of Education may deem necessary to reinsure, as provided for in this article. 
Such part of the money in “the fund” as may not be needed for the payment of 
current demands thereon shall be invested by the State Treasurer in such securi- 
ties as constitute permissible investments for State sinking funds, and all of the 
earnings thereon shall be paid into “the fund.” The State Treasurer shall an- 
nually report to the State Board of Education and to the General Assembly the 
status of “the fund” and a detailed statement of the investments therein and 
earnings therefrom. 

When the fund herein provided for reaches the sum of five per cent (5%) of 
the total insurance in force, then annually thereafter the State Board of Educa- 
tion shall proportionately decrease the premiums on insurance to an amount 
which will be sufficient to maintain “the fund” at five per cent (5%) of the total 
insurance in force, and in the event in the judgment of the State Board of Edu- 
cation the income from the investments of “the fund” are sufficient to maintain 
the same at five per cent (5%) of the total insurance in force, no premiums shall 
be charged for the ensuing year, provided that no building or property insured 
shall cease to pay premiums until five annual payments of premiums have been 
made whether or not through such payments the fund shall be increased beyond 
five per cent (5%) of the total insurance in force. unless such building or prop- 
erty shall cease to be insurable within the meaning of this article within such 
five-year period. (1955, c. 1372, art. 16, s. Ze) 


§ 115-136. Insurance of property by school governing boards; no- 
tice of election to insure and information to be furnished; outstanding 
policies.—All county and city boards of education may insure all property 
within their units against the direct loss or damage by fire, lightning, windstorm, 
hail or explosions resulting by reason of defects in equipment in public school 
buildings and other public school properties in “the fund” hereinbefore set up 
and provided for. Any property covered by an insurance policy in effect on the 
date when the property of a unit is insured in “the fund” shall be insured by 
“the fund” as of the expiration of the policy. Each school governing board shail 
give notice of its election to insure in “the fund” at least thirty days prior to such 
insurance becoming effective and shall furnish to the State Board of Education 
a full and complete list of all outstanding fire insurance policies, giving in com- 
plete detail the name of the insurers, the amount of the insurance and expira- 
tions thereof. While the said insurance policies remain in effect, “the fund” 
shall act as co-insurer of the properties covered by such insurance to the same 
extent and in the same manner as is provided for co-insurance under the provi- 
sions of the standard form of fire insurance as provided by law, and in the event 
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of loss shall have the same rights and duties as required by participating insur- 
ance companies: (1955,c#1372, arts.16, 8.3 3.1957, cn 686;.s~ 3 
Editor’s Note. — The 1957 amendment 
substituted the word “law” for the word 
“Jand” in line fifteen. 


§ 115-137. Inspections of insured public school properties. — The 
State Board of Education shall provide for periodic inspections of all public 
school properties in the State of North Carolina insured under the provisions 
hereof, the said inspections for safety of buildings and particularly school build- 
ings, against the loss or damage from fire and explosions. The inspections shall 
be the basis for offering such engineering advice as may be thought to be neces- 
sary to safeguard the children in the public schools from death and injury from 
school fires or explosions and to protect said school properties from loss, and 
the local school authorities shall be required so far as possible, and reasonable, 
to carry out and put into effect such recommendations in respect thereto as may 
be made by the State Board of Education. (1955, c. 1372, art. 16, s. 4.) 


§ 115-138. Information to be furnished prior to insuring in fund; 
providing for payment of premiums.—County and city boards of education 
shall at least thirty days before insuring in “the fund,” furnish to the State Board 
of Education a complete and detailed list of all school buildings and contents 
thereof and other insurable school property, together with an estimate of the 
present value of the said property. Valuation for purposes of insuring in “the 
fund” shall be reached by agreement in accordance with the procedure herein- 
after set up for adjustment of losses. County and city boards of education and 
the tax levying authorities shall be required to provide for the payment of pre- 
miums for insurance on the school properties of each unit, respectively, to the 
extent of not less than seventy-five per cent (75%) of the current insurable 
value of the said properties, including the insurance in fire insurance companies 
and the insurance provided by “the fund” as set out herein. (1955, c. 1372, art. 
So See 


§ 115-139. Determination and adjustment of premium rates; cer- 
tificate as to insurance carried; no lapsation; notice as to premiums 
required, and payment thereof.—The State Board of Education shall de- 
termine the annual premium rate to be charged for insurance of school prop- 
erties as herein provided, which said rate shall not, however, be in excess of the 
rates fixed by law for insurance of such properties in effect on May 31, 1948, 
and such rates shall be adjusted from time to time so as to provide insurance 
against damage or loss resulting from fires, lightning, windstorm, hail or explo- 
sions resulting from defects in equipment in public school buildings and prop- 
erties for the local school units at the lowest cost possible in keeping with the 
payment of cost of administration of this article, and the creation of adequate. 
reserves to pay losses which may be incurred. The State Board of Education 
shall furnish to each county and city administrative unit annually and, at such 
times as changes may require, a certificate showing the amount of insurance 
carried on each item of insurable property. The said insurance shall not lapse 
but shall remain in force until the county or city board of education requests that 
said insurance be cancelled or until such property becomes uninsurable in the 
‘manner set out in G. S. 115-141. From time to time the local school authorities 
shall be notified as to the amount of the premiums required to be paid for said 
insurance and the amounts thereof shall be provided for in the annual budget of 
such schools. The tax levying authorities shall provide by taxation or otherwise 
a sum sufficient to pay the required premiums thereon. 

The local school authorities shall within thirty (30) days from notice thereof 
“pay to the State Board of Education the premiums on such insurance, and in the 
event that there are no funds on hand at such time with which to make said pay- 
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ment, the same shall be paid out of the first funds available to such school board. 
Delayed payments shall bear interest at the rate of six per cent (6%) per annum. 
(1D 257101 3/2,6ott 16,2540.) 


§ 115-140. Adjustment of losses; determination and report of ap- 
praisers; payment of amounts to treasurers of local units; disburse- 
ment of funds.—In the event of loss or damage by fire, lightning, windstorm, 
hail, or explosions resulting from defects in equipment in public school buildings 
and properties for the local school units, “the fund” shall pay the loss in the 
same proportion as the amount of insurance carried bore to the valuation of the 
property at the time it was insured, but not exceeding the amount which it would 
cost to repair or replace the property with material of like quality within a rea- 
sonable time after such loss, not in excess of the amount of insurance provided 
for said property, and not in excess of the amount of such loss which “the fund” 
is required to pay in participation with fire insurance companies having policies 
of insurance in force on said properties at the time of the loss or damage, and 
“the fund” shall not be liable for a greater proportion of any loss than the amount 
of insurance thereon shall bear to the whole insurance covering the property 
against the peril involved. 

In the event of loss or damage by fire, lightning, windstorm, hail, or explosions 
resulting from defects in equipment in public school buildings and properties of 
the local school units, to the property insured, when an agreement as to the ex- 
tent of such loss or damage cannot be arrived at between the State Board of 
Education and the local officials having charge of the said property, the amount 
of such loss or damage shall be determined by three appraisers; one to be named 
by the State Board of Education, one by the local governing board having charge 
of the property, and the two so appointed shall select a third—all of whom shall 
be disinterested persons, and qualified from experience to appraise and value 
such property: Provided, however, if the appraisers appointed by the State 
Board of Education and the local governing board shall fail for fifteen days to 
agree upon the third appraiser, then, on request of the State Board of Educa- 
tion or the local governing board having charge of the property, such third ap- 
praiser shall be selected by the resident judge of the superior court of the judicial 
district in which the property is located. The appraisers so named shall file 
their written report with the State Board of Education and with the local gov- 
erning board having such property in charge. The costs of the appraisal shall 
be paid by “the fund.” Upon the determination of the loss by the appraisers, 
the State Board of Education shall pay the amount of such loss or damage to 
school property in the control of the county administrative unit to the county 
treasurer, and pay the amount of loss or damage to property of a city adminis- 
trative unit to the treasurer of said unit upon proper warrant of the State Board 
of Education. Said funds shall be paid out by the treasurer of said units, as 
provided by this chapter for the disbursement of the funds of such unit. (1955, 
Culo/2ssarte, Grebe, } 


§ 115-141. Maintenance of inspection and engineering service; 
cancellation of insurance.—The State Board of Education is authorized and 
empowered to maintain an inspection and engineering service deemed by it ap- 
propriate and necessary to reduce the hazards of fire in public school buildings 
insured in “the fund” as hereinbefore provided, and to expend for such purpose 
not in excess of ten per cent (10%) of the annual premiums collected from the 
local school authorities. The State Board of Education is hereby authorized and 
empowered to cancel any insurance on any school property when, in its opinion, 
because of dilapidation and depreciation such property is no longer insurable. 
Before cancellation, the local school board shall be given at least thirty (30) days’ 
notice, and in the event said property can be restored to insurable condition, the 
State Board of Education may make such orders with respect to the continuance 
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of such coverage as may be deemed proper: Provided, that the findings and re- 
sults of the inspection of local school property by the agents of the Board shall 
be reported to county and city boards of education and to the board of county 
commissioners of such units as carry insurance with the State thirty (30) days 
before budget making time in order that all school property shall be properly 
taken care of and made safe from fire hazards. (1955, c. 1372, art. 16, s. 8.) 


SUBCHAPTER VII. EMPLOYEES. 


ARTICLE 17. 
Principals’ and Teachers’ Employment and Contracts. 


115-142. Contracts of principals and teachers terminated at end 
of 1954-1955 term; employment thereafter. — (a) The contracts of all 
principals and teachers now employed in the public schools of North Carolina 
are hereby terminated as of the end of the school term 1954-1955. County and 
city superintendents shall give each principal and teacher notice by mail of the 
termination of his contract, but the failure to give such notice shall not have the 
effect of continuing in force the contract of any principal or teacher beyond the 
end of the 1954-1955 school term. 

(b) Any teacher or principal desiring election as teacher or principal in a 
particular administrative unit shall file his or her application in writing with the 
county or city superintendent of such unit. The application shall state the name 
and number of the certificate held, when the certificate expires, experience in 
teaching, if any, and the administrative unit in which the applicant last taught. 
It shall be the duty of all county and city boards of education to cause written con- 
tracts on forms to be furnished by the State Superintendent of Public Instruc- 
tion to be executed by all teachers and principals before any salary vouchers shall 
be paid. The contracts of teachers and principals shall be made for the next 
succeeding school year or for the unexpired part of a current school year. No 
county or city board of education shall enter into a contract for the employment 
of more teachers, including vocational teachers, than are allotted to that particular 
administrative unit by the State Board of Education unless provision has been 
made for the payment of the salaries of such teachers from local funds. All 
contracts shall be subject to the condition that when the position for which any 
principal or teacher is employed is terminated the contract is likewise terminated. 
(1955, c. 664.) 

When Contract Binding—As to when former law, see Hampton vy. Board of 
teachers’ contracts became binding ob- Education, 195 N. C. 213, 141 S. E. 744 
ligations of county commissioners under (1928). 


§ 115-143. Health certificate required for teachers and other 
school personnel.—Any person serving as county superintendent, city superin- 
tendent, supervisor, district principal, building principal, teacher, or any other 
employee in the public schools of the State, shall file in the office of the county 
or city superintendent each year, before assuming his or her duties, a certificate 
from the county physician, local health director, or other reputable physician, 
certifying that the said person does not have tuberculosis in the communicable 
form, or other communicable disease, or any disease, physical or mental, which 
would impair the ability of the said person to perform effectively his or her duties. 

The examining physician shall make the aforesaid certificate on an examina- 
tion form supplied by the State Superintendent of Public Instruction. The cer- 
tificate shall be issued only after a physical examination has been made at the 
time of the certification, and such examination shall be in accordance with rules 
and regulations adopted by the State Superintendent of Public Instruction, with 
approval of the State Health Director, and such rules and regulations may include 
the requirement of an X-ray chest examination. 
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It shall be the duty of the county or city superintendent of the school in 
which the person is employed to enforce the provisions of this section. 

Any person violating any of the provisions of this section shall be guilty of a 
misdemeanor and subject to a fine or imprisonment in the discretion of the court. 


(1959)'c. 1372,cart vi 7iisad 11957) crel So gmeeet 2, 14.) 


Editor’s Note. — The 1957 amendment agraph, and substituted “State Health: 
substituted “local health director’ for Director” for “State Health Officer” in: 
“health officer” in line five of the first par- line six of the second paragraph. 


§ 115-144. Resignation of supervisor, principal or teacher.—Aiter 
entering into a written contract, any teacher, principal, or supervisor desiring to 
resign or abrogate his contract must give not less than thirty days’ notice in writ- 
ing to the county or city superintendent by whom employed. In the event the 
resignation is submitted within less than thirty days prior to the opening of school, 
or if there is evidence that the contract has been wilfully breached, the employing 
authorities shall have authority to request the State Superintendent of Public 
Instruction, in his discretion, to revoke the employee’s certificate for a period of 
one: years i(/1955, "6413725 artl ees. i2:) 


§ 115-145. Removal of principals and teachers. — The county and 
city boards of education and district committees, with the approval of the super- 
intendent, may dismiss a principal or teacher for immoral or disreputable conduct 
or for failure to comply with the provisions of the contract. The superintendent 
of schools, with the approval of the committee or the board of education, has au- 
thority and it is his duty to dismiss a principal or teacher who has proven him- 
self incompetent, or who wilfully refuses to discharge the duties of a public 
school principal or teacher, or who may be persistently neglectful of such duties. 
However, no principal or teacher shall be dismissed until charges have been: 
filed in writing in the office of the superintendent and such principal or teacher 
given at least five days’ notice in which time he shall have the opportunity to ap-- 
pear before the board of education or the district committee before whom the 
matter is being investigated. After a full and fair hearing the action of the board 
of education or the committee shall be final: Provided, the principal or teacher: 
shall have the right to appeal to the county board of education if the action was 
taken by a district committee, and thereafter to the courts, or directly to the 
courts if the action was taken by a county or city board of education. 

In cases where principals or teachers have been dismissed by boards of educa- 
tion for immoral or disreputable conduct and where such conduct in the opiniom 
of the superintendent of schools warrant it, he shall notify the State Superin- 
tendent of Public Instruction who shall have authority to revoke such principal’s. 
3 rae fy certificate, if he deems such action justifiable. (1955, c. 13/2 arte 
SA 


As to former statute, see Iredell County Dismissal of Teacher Not Legally Ap- 
Board of Education vy. Dickson, 235 N. C.  pointed.—Spruill vy. Davenport, 178 N. C. 
359, 70 S. E. (2d) 14 (1952). 364, 100 S. E. 527 (1919). 


§ 115-146. Duties of teachers generally; principals and teachers 
may use reasonable force in exercising lawful authority.—It shall be the 
duty of all teachers to maintain good order and discipline in their respective 
schools; to encourage temperance, morality, industry, and neatness; to promote 
the health of all pupils, especially of children in the first three grades, by provid- 
ing frequent periods of recreation, to supervise the play activities during recess, 
and to encourage wholesome exercises for all children; to teach as thoroughly as. 
they are able all branches which they are required to teach; to provide for singing 
in the school, and so far as possible to give instruction in the public school music ; 
and to enter actively into the plans of the superintendent for the professional 
growth of the teachers. Teachers shall cooperate with the principal in ascertain- 
ing the cause of nonattendance of pupils that he may report all violators of the 


558 





§ 115-147 Cu. 115. Epucation—EMPLOYMENT § 115-149 


compulsory attendance law to the attendance officer in accordance with rules 
promulgated by the State Board of Education. 

Principals and teachers in the public schools of this State may use reasonable 
force in the exercise of lawful authority to restrain or correct pupils and main- 
tain order. No county or city board of education or district committee shall 
promulgate or continue in effect a rule, regulation or bylaw which prohibits the 
use of such force as is specified in this section. (1955, c. 1372, art. 17, s. 4; 
1959, c. 1016.) 

Editor’s Note. — The 1959 amendment 
added the second paragraph. 


§ 115-147. Power to suspend or dismiss pupils.—A district principal, 
or a building principal, shall have authority to suspend or dismiss any pupil who 
wilfully and persistently violates the rules of the school or who may be guilty of 
immoral or disreputable conduct, or who may be a menace to the school: Pro- 
vided, any suspension or dismissal in excess of ten school days and any suspen- 
sion or dismissal denying a pupil the right to attend school during the last ten 
school days of the school year shall be subject to the approval of the county or 
city superintendent. Every suspension or dismissal for cause shall be reported 
at once to the superintendent and to the attendance officer, who shall investigate 
the cause and deal with the offender in accordance with rules governing the at- 
tendance of children in school. (1955, c. 1372, art. 17, s. 5; 1959, c. 573, s. 12.) 

Editor’s Note. — The 1959 amendment 
rewrote this section. 


§ 115-148. Duty to make reports to superintendent; making false 
reports or records.—Every principal or teacher of a public school shall make 
such reports as are required by the boards of education, and the superintendent 
shall not approve the vouchers for the pay of principals or teachers until the 
required monthly and annual reports are made: Provided, that the superintend- 
ents may require teachers to make reports to the principals and principals to 
make reports to the superintendent: Provided further, that any superintendent, 
principal, teacher or other school employee of the public schools, who knowingly 
and wilfully makes or procures another to make any false report or records, requi- 
sitions, or pay rolls, respecting daily attendance of pupils in the public schools, 
pay roll data sheets, or other reports required to be made to any board or of- 
ficer in the performance of their duties, shall be guilty of a misdemeanor and 
upon conviction shall be fined or imprisoned in the discretion of the court and 
the certificate of such person to teach in the public schools of North Carolina 
shall be revoked by the State Superintendent of Public Instruction. 

When the governing board of any county or city administrative school unit 
shall have information that inaccurate school attendance records are being kept, 
the board concerned shall immediately investigate such inaccuracies and take nec- 
essary action to establish and maintain correct records and report its findings 
and action to the State Board of Education. 

When it shall be found by the State Board of Education that inaccurate at- 
tendance records have been filed with the State Board of Education which re- 
sulted in an excess allotment of funds for teachers’ salaries in any school unit in 
any school year, the school unit concerned may be required to refund to the 
State Board the amount allotted to said unit in excess of the amount an accurate 
attendance record would have justified. (1955, c. 1372, art. 17, s. 6; 1959, c. 
1294.) 

Editor’s Note. — The 1959 amendment 
added the second and third paragraphs. 


§ 115-149. Care of school building. —It shall be the duty of every 
teacher and principal in charge of school buildings to instruct the children in 
the proper care of public property, and it is their duty to exercise due care in the 
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protection of school property against damage, either by defacement of the walls 
and doors or any breakage on the part of the pupils, and if they shall fail to 
exercise a reasonable care in the protection of property during the day, they 
may be held financially responsible for all such damage, and if the damage is due 
to carelessness or negligence on the part of the teachers or principal, the superin- 
tendent may hold those in charge of the building responsible for the damage, and 
if it is not repaired before the close of a term, a sufficient amount may be de- 
ducted from their final vouchers to repair the damage for which they are re- 
sponsible. 

If any child in school shall carelessly or wilfully damage school property, the 
teacher or principal shall report the damage to the parent, and if the parent re- 
fuses to pay the cost of repairing the same, the teacher or principal shall report 
the offense to the superintendent of schools. 

It shall be the duty of all principals to report immediately to their respective 
superintendents any unsanitary condition, damage to school property or needed 
repair. ( L955) C2137 arte 17 ae Tes 


§ 115-150. Authority and duty of principal generally.—The principal 
of a district is the executive school officer of a district, and the principal of a 
school is the executive officer of that school. The principal shall have authority 
to grade and classify pupils and exercise discipline over the pupils of the district 
or schools. The principal of a district shall make all reports to the county super- 
intendent and the principal of a school shall make reports to the district prin- 
cipal, and in their capacity as principals, they shall give suggestions to teachers 
for the improvement of instruction. And it shall be the duty of each teacher, 
including teachers of vocational agriculture, vocational home economics, trades 
and industries, in a district or in a school to cooperate with the principal in every 
way possible to promote good teaching in the school and a progressive community 
spirit among its patrons. 

It shall be the duty of the principal to conduct a fire drill during the first week 
after the opening of school and thereafter at least one fire drill each school month, 
in each building in his charge, where children are assembled. Fire drills shall 
include all pupils and school employees, and the use of various ways of egress to 
simulate evacuation of said buildings under various conditions, and such other 
regulations as shall be prescribed for fire safety by the Insurance Commissioner, 
the Superintendent of Public Instruction and the State Board of Education. A 
copy of such regulations shall be kept posted’ on the bulletin board in each build- 
ing. 

It shall be the duty of each principal to inspect each of the buildings in his 
charge at least twice each month during the regular school session. This inspec- 
tion shall include cafeterias, gymnasiums, boiler rooms, storage rooms, audito- 
riums and stage area as well as all class rooms. This inspection shall be for the 
purpose of keeping the buildings safe from the accumulation of trash and other 
fire hazards. 

It shall be the duty of the principal to file a written report once each month 
during the regular school session with his local school committee, and two copies 
of this report with the superintendent of his administrative unit, one copy of 
which shall be transmitted by the superintendent to the chairman of the county 
or city board of education. This report shall state the date the last fire drill was 
held, the time consumed in evacuating each building, that the inspection has been 
made as prescribed by law and such other information as is deemed necessary 
for fire safety by the Insurance Commissioner, the Superintendent of Public In- 
struction and the State Board of Education. (1955 ;.¢342, cartel 7 ae. 8; 1957, 
c. 843; 1959, c. 573, s. 13.) 


Editor’s Note. — The 1957 amendment cipals of the public schools with regard 
added the last three Paragraphs so as to to fire safety. 
place certain responsibility upon the prin- The 1959 amendment inserted “simu- 
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late” in lieu of “assimilate” in the fifth line the failure of a principal to perform the 
of the second paragraph and repealed the duties imposed by this section. 
former last paragraph which pertained to 


§ 115-150.1. Duty of principal regarding fire hazards.—The princi- 
pal of every public school in the State shall have the following duties regarding 
fire hazards during periods when he is in control of a school: 

(1) Every principal shall make certain that all corridors, halls, and tower 
stairways which are used for exits shall always be kept clear and that 
nothing shall be permitted to be stored or kept in corridors or halls, 
or in, on or under stairways that could in any way interfere with 
the orderly exodus of occupants. The principal shall make certain 
that all doors used for exits shall be kept in good working condition. 
During the occupancy of the building or any portion thereof by the 
public or for school purposes, the principal shall make certain that 
all doors necessary for prompt and orderly exodus of the occupants 
are kept unlocked. 

(2) Every principal shall make certain that no electrical wiring shall be in- 
stalled within any school building or structure or upon the premises 
and that no alteration or addition shall be made in any existing wir- 
ing, except with the authorization of the superintendent. Any such 
work shall be performed by a licensed electrical contractor, or by a 
maintenance electrician regularly employed by the board of education 
and approved by the Commissioner of Insurance. 

(3) Every principal shall make certain that combustible materials necessary 
to the curriculum and for the operation of the school shall be stored 
in a safe and orderly manner. 

(4) Every principal shall make certain that all supplies, such as oily rags, 
mops, etc., which may cause spontaneous combustion, shall be stored 
in an orderly manner in a well-ventilated place. 

(5) Every principal shall make certain that all trash and rubbish shall be 
removed from the school building daily. No trash or rubbish shall 
be permitted to accumulate in a school attic, basement or other place 
on the premises. 

(6) Every principal shall cooperate in every way with the authorized build- 
ing inspector, electrical inspector, county fire marshal or other desig- 
nated person making the inspections required by G. S. 115-150.2. 


It shall further be the duty of the principal to bring to the attention of the 
local superintendent of schools the failure of the building inspector, electrical in- 
spector, county fire marshal, or other person to make the inspections required by 
G. S. 115-150.2. It shall further be the duty of the principal to call to the at- 
tention of the superintendent of schools all recommendations growing out of the 
inspections, in order that the proper authorities can take steps to bring about the 
necessary corrections. (1957, c. 844; 1959, c. 573, s. 14.) 

Editor’s Note. — Chapter 573, Session in school facilities, and substituted this 
Laws 1959, repealed former § 115-150.1, and the two following sections therefor. 
which related to reduction of fire hazards 


§ 115-150.2. Inspection of schools for fire hazards; reports; rules 
and regulations; removal or correction of hazard.—Every public school 
building in the State shall be inspected every four months in accordance with the 
following plan: Provided, that the periodic inspections herein required shall be 
at least 90 days apart: 

(1) Each school building shall be inspected to make certain that none of 
the fire hazards enumerated in subdivisions (1), (3), (4) and (5) 
of G. S. 115-150.1 exist, and to insure that all heating, mechanical, 
electrical, gas, and other equipment and appliances are properly in- 
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stalled and maintained in a safe and serviceable manner as prescribed 
by the North Carolina Building Code. Following each inspection, the 
person or persons making the inspection shall furnish to the principal 
of the school a written report of conditions found during inspection, 
upon forms furnished by the Commissioner of Insurance, and the 
person or persons making the inspection shall also furnish a copy of 
the report to the superintendent of schools; the superintendent shall 
keep such copy on file for a period of three years. In addition to the 
periodic inspections herein required, any alterations or additions to 
existing school buildings or to school building utilities or appliances 
shall be inspected immediately following completion. 


(2) The board of county commissioners of each county shall designate the 
person or persons to make the inspections and reports required by 
subdivision (1) of this section. The board may designate any city 
or county building inspector, any city or county fire prevention 
bureau, any city or county electrical inspector, the county fire mar- 
shal, or any other qualified person or persons, but no person shall 
make any electrical inspection unless he shall be qualified as required 
by G. S. 160-122. Nothing in G. S. 115-1501 to 115-150.3 shall be 
construed as prohibiting two or more counties from designating the 
pame person or persons to make the inspections and reports required 
by subdivision (1) of this section. The board of county commis- 
sioners shall compensate or provide for the compensation of the per- 
son or persons designated to make all such inspections and reports. 
The board of county commissioners may make appropriations in the 
general fund of the county to meet the costs of such inspections, or 
in the alternative the board may add appropriations to the school 
current expense fund to meet the costs thereof: Provided, that if 
appropriations are added to the school current expense fund, such 
appropriations shall be in addition to and not in substitution of exist- 
ing school current expense appropriations, 


(3) It shall be the duty of the State Commissioner of Insurance, the State 
Superintendent of Public Instruction, and the State Board of Educa- 
tion to prescribe any additional rules and regulations which they may 
deem necessary in connection with such inspections and reports for | 
the reduction of fire hazards and protection of life and property in 
public schools. 

(4) It shall be the duty of each principal to make certain that all fire haz- . 
ards, called to his attention in the course of the inspections and re- 
ports required by subdivision (1) of this section, are immediately 
removed or corrected, if such removal or correction can be accom- 
plished by the principal. If such removal or correction cannot be ac- 
complished by the principal, it shall be the duty of the principal to 
bring the matter to the attention of the superintendent. 

(5) It shall be the duty of each superintendent of schools to make certain 
that all fire hazards, called to his attention in the course of the in- 
spections and reports required by subdivision (1) of this section and 
not removed or corrected by the principals as required by subdivision 
(4) of this section, are removed or corrected, if such removal or cor- 
rection can be brought about within the current appropriations ayail- 
able to the superintendent. Where any removal or correction of a 
hazard will require the expenditure of funds in excess of current ap- 
propriations, it shall be the duty of the, superintendent to bring the 
matter to the attention of the appropriate board of education, and the 
board of education in turn shall bring the same to the attention of 
the board of county commissioners, in order that immediate steps be 
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taken, within the framework of existing law, to remove or correct 


the hazard. (1957, c. 844; 1959, c. 573, s. 14.) 


§ 115-150.3. Liability for failure to perform duties imposed by 
sections 115-150 to 115-150.2.— Any person wilfully failing to perform 
any of the duties imposed by G. S$. 115-150, 115-150.1 or 115-150.2, shall be 
guilty of a misdemeanor and shall be fined not more than five hundred dollars 


($500.00) in the discretion of the court. (1957, c. 844; 1959, c. 573, s. 14.) 


§ 115-151. Salary increments for experience to teachers, princi- 
pals and superintendents in armed and auxiliary forces. — The State 
Board of Education, in fixing the State standard salary schedule of teachers, 
principals and superintendents as authorized by law, shall provide that teachers, 
principals and superintendents who entered the armed or auxiliary forces of the 
United States after September sixteenth, one thousand nine hundred and forty, 
and who left their positions for such service, shall be allowed experience incre- 
ments for the period of such service as though the same had not been interrupted 
thereby, in the event such persons return to the positions of teachers, principals, 
or superintendents in the public schools of the State after having been honorably 
discharged from the armed or auxiliary forces of the United States. (1955, c. 
1372, att 17,:5..9,) 

ARTICLE 18. 


Certification and Salaries of Employees; Workmen’s 
Compensation. 


§ 115-152. Certificate prerequisite to employment.—aAll teachers, 
supervisors and other professional personnel employed in the public schools of 
the State, or in schools receiving public funds, shall be required to hold certif- 
icates in accordance with the law, and no contract for employment shall be valid 
until the certificate is secured: Provided, that nothing herein shall prevent the 
employment of temporary personnel under such rules as the State Board ‘of 
Education may prescribe: Provided, further, that no person shall be employed to 
teach who is under eighteen years of age. (1955, c. 1372, art. 18, s. 1.) 


§ 115-153. Certifying and regulating the grade and salary of 
teachers.—The State Board of Education shall have entire control of certificat- 
ing all applicants for teaching, supervisory, and professional positions in all 
public elementary and high schools of North Carolina; and it shall prescribe 
the rules and regulations for the renewal and extension of all certificates, and 
shall determine and fix the salary for each grade and type of certificate which 
it authorizes. 4( 1955) '¢. 13724 artiel8, s. 2:) 


§ 115-154. Local approval of certificate required.—No certificate 
issued by the board shall be valid until approved and signed by the superintendent 
of the administrative unit in which the holder of said certificate resides, or con- 
tracts to teach, and the certificate when so approved shall be of State-wide valid- 
ity. Should any superintendent refuse to approve and sign any such certificate, 
he shall notify the State Board of Education and state in writing the reasons 
for such refusal. The said Board shall have the right, upon appeal by the holder 
of said certificate, to review and investigate and finally determine the matter. 


0) CONS Raa Bey OAR Uk me TR 9 


§ 115-155. Employment of persons without certificate unlawful; 
salaries not paid.—lIt shall be unlawful for any board of education or school 
committee to employ or to keep in service any teacher, supervisor, or other pro- 
fessional school personnel who does not hold a certificate in compliance with the 
provisions of law or in accordance with the regulations of the State Board of 
Education governing emergency substituted personnel. 


563 


§ 115-156 Cu. 115, Epucation—ComPENSATION § 115-157 


The county or city superintendent, or other official, is forbidden to approve 
any voucher for salary for any personnel employed in violation of the provisions 
of this section and the treasurer of the county or of the city schools is hereby 
forbidden to pay out of the school funds the salary of any such person. (1955, 
c, 13/2, dttmisose4) 


§ 115-156. Colleges to aid as to certificates.—Each and every college 
or university of the State is hereby authorized to aid public school teachers or 
prospective teachers in securing, raising, or renewing their certificates, in accord- 
ance with the rules and regulations of the State Board of Education. (1955, 
Cl G/ 2, 3r el oso) 


§ 115-157. Pay of school officials and other employees. — ‘Teachers 
and principals shall be paid promptly when their salaries are due, provided they 
have been properly elected, have executed their contracts, and deposited a copy 
of the same with their respective boards of education, and have taught a school 
month of twenty days, or for a less number of days when their employment is 
terminating. All such teachers and principals employed by any administrative 
unit or any school district, who are to be paid from local’ funds, shall be paid 
promptly as provided by law and as State allotted teachers and principals are 

aid. 
: Public school employees paid from State funds shall be paid as follows: 

Salary vouchers for the payment of all State allotted teachers, principals, 
and others employed for the school term shall be issued each month to such per- 
sons as are entitled to same. The salaries of superintendents and others em- 
ployed on an annual basis shall be paid per calendar month: Provided, that 
teachers may be paid in twelve equal monthly installments in such administrative 
units as shall request the same of the State Board of Education on or before 
October first of each school year. Before such request shall be filed, it shall be 
approved by the board of education, the superintendent, and a majority of the 
teachers in said administrative unit. The payment of the annual salary in twelve 
installments instead of nine shall not increase or decrease said annual salary nor 
in any other way alter the contract made between the teacher and the said ad- 
ministrative unit; nor shall such payment apply to any teacher who is employed 
for a period of less than nine months. Classified principals in the public schools 
of the State shall be employed for a term of ten (10) months and shall be paid 
on the basis of ten (10) months’ service. 


The State Board of Education is authorized to prescribe what portion of said 
extra month shall apply to services rendered before the opening of the school 
term and after the closing of the school year and to fix and regulate the duties 
of principals during said extra month. 

The State Board of Education may, in its discretion and under such rules 
and regulations as it may prescribe, provide for the payment of the salaries of 
regular State allotted teachers in ten (10) equal monthly payments. It shall 
also provide for the salaries of vocational teachers in such monthly payments as 
may be desirable and in accordance with rules and regulations prescribed for the 
operation of the vocational program and in accordance with federal laws and 
regulations relating to such funds. 

In any administrative unit which shall request the same of the State Board 
of Education on or before August 1 of each school year, teachers may be paid 
in nine equal payments on the basis of service for nine school months, such pay- 
ments to be made on the same fixed date in each calendar month during the 
school term as determined by the county or city board of education: Provided, 
that the county or city board of education shall sustain any loss by reason of an 
Overpayment to any teacher or principal. Principals shall be paid during the 
school term on the same date as the teachers are paid. 

All of the foregoing provisions of this section shall be subject to the require- 
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ments that if the Old Age and Survivors Insurance Program of the Federal 
Social Security Act is coordinated with the Teachers and State Employees Re- 
tirement System pursuant to enactments of the General Assembly of 1955, then 
and in that event at least fifty dollars ($50.00) or other minimum amount re- 
quired by Federal Social Security Laws, of the compensation of every teacher, 
principal or other school employee covered by the Teachers and State Employees 
Retirement System or otherwise eligible for Federal Social Security coverage, 
shall be paid in each of the four quarters of the calendar year. (1955, c. 1372, 
art. 18, s. 6.) 

Approval of Vouchers. — Mandamus is _ not be signed they are matters to be heard 
the proper action to compel a superintend- by the court, but the signing by the su- 
ent to approve a teacher’s voucher. The  perintendent is a mere ministerial duty. 
claim is not a money demand. If there Ducker v. Venable, 126 N. C. 447, 35 S. E. 
are any reasons why the vouchers should 818 (1900). 


§ 115-158. Authority of superintendent to issue salary vouchers. 
—The authority for a superintendent to issue vouchers for the salary of all 
school employees, whether paid from State or local funds, shall be a monthly 
payroll, prepared on forms furnished by the State Board of Education and 
containing all information required by the controller of the State Board of Edu- 
cation. ‘This monthly payroll shall be signed by the principal of the school in 
city administrative units, and in county administrative units by the principal 
and the chairman of the local committee. If any voucher so drawn is chargeable 
against district funds, the amount so charged and the district to which said 
amount is charged shall be specified on the voucher. 

No deductions shall be made from salaries of teachers of vocational agricul- 
ture and home economics whose salaries are paid in part from State and federal 
vocational funds while in attendance upon community, county and State meet- 
ings called for the specific purpose of promoting the agricultural interests of 
North Carolina, when such attendance is approved by the superintendent of the 
administrative unit and the State Director of Vocational Education. (1955, ¢. 
13/2,.att.218, 82 7..) 


§ 115-159. Cashing vouchers and payment of sums due on death of 
school employees.—In the event of the death of any superintendent, teacher, 
principal, or other school employee, before cashing any voucher which has been 
issued for services rendered or to whom payment is due for services rendered, 
when there is no administration upon the estate of such person, such voucher 
may be cashed by the clerk of the superior court of the county in which such 
deceased person resided, or a voucher due for such services may be made payable 
to such clerk, who will be authorized to pay out such sums in the following man- 
ner: 

(1) For satisfaction of widow’s year’s allowance, if such is claimed. 
(2) For funeral expense and medical and doctor’s bills for the last illness of 
the deceased, and any taxes due the State or local government. 

If any surplus remains, the clerk of the superior court shall appoint 
and pay the surplus to an administrator. The clerk shall receive no 
commission for making such payment to the administrator and the 
administrator shall receive no commission for receiving such surplus 


fromthe: cleric? (1955 5o%1372) art. 18, ss. 8:) 


§ 115-160. Workmen’s Compensation Act applicable to school em- 
ployees. — The provisions of the Workmen’s Compensation Act shall be ap- 
plicable to all school employees, and the State Board of Education shall make 
such arrangements as are necessary to carry out the provisions of the Work- 
men’s Compensation Act as are applicable to such employees as are paid from 
State school funds. Liability of the State for compensation shall be confined to 
school employees paid by the State from State school funds for injuries or death 
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caused by accident arising out of and in the course of their employment in con- 
nection with the State operated nine months’ school term. The State shall be 
liable for said compensation on the basis of the average weekly wage of such 
employees as defined in the Workmen’s Compensation Act, whether all of said 
compensation for the nine months’ school term is paid from State funds or in 
part supplemented by local funds. The State shall also be liable for workmen’s 
compensation for all school employees employed in connection with the teaching 
of vocational agriculture, home economics, trades and industries, and other vo- 
cational subjects, supported in part by State and federal funds, which liability 
shall cover the entire period of service of such employees. The county and city 
administrative units shall be liable for workmen’s compensation for school em- 
ployees, including lunchroom employees, whose salaries or wages are paid by 
such local units from local or special funds. Such local units are authorized and 
empowered to provide insurance to cover such compensation liability and to in- 
clude the cost of such insurance in their annual budgets. 

The provisions of this section shall not apply to any person, firm or corpora- 
tion making voluntary contributions to schools for any purpose, and such per- 
son, firm or corporation shall not be liable for the payment of any sum of money 


under this subchapter. (1955, c. 1372, art. 18, sA9a9 


The expression “arising out of and in 
the course of their employment,” as used 
in this section, carries the same meaning 
and calls for the same interpretation and 
application as does the similar expression 
appearing in the text of the Workmen’s 
Compensation Act, § 97-2, subdivision (6). 
Sweatt v. Rutherford County Board of 
Education, 237 N. C. 653, 75 S. E. (2d) 738 
(1953). 

Murder of high school principal by stu- 
dent held not to arise out of school em- 
ployment. Sweatt v. Rutherford County 
Board of Education, 237 N. C. 653, 75 S. 
JE. (2d) 738 (1953). 

-Maintenance Work Paid for by Munici- 
pai Board.—The findings of fact of the In- 
dustrial Commission, supported by  evi- 
dence, were to the effect that claimant em- 
ployee was employed as janitor of a school 


for 8 months out of the year, his salary 
for this work being paid in part by the 
State School Commission, and was also 
employed in school maintenance work out- 
side of his regular working hours as jani- 
tor and during the remaining four months 
of the year, his compensation for mainte- 
nance work being paid exclusively by the 
municipal board of education, and that he 
was injured in the course of his employ- 
ment in maintenance work after regular 
hours in a school of which he was not 
custodian. It was held that the findings 
support the conclusion of law that he 
was injured during his employment by the 
municipal board of education and that the 
municipal board and its carrier are solely 
liable for compensation for his injury. 
Casey v. Board of Education, 219 N. C. 
739, 14 S. E. (2d) 853 (1941). 


ARTICLE 18A. 


Payroll Savings Plan for Purchase of United States Bonds. 


§ 115-160.1. Authority of administrative school unit to establish 
plan.—The State Board of Education may authorize any county or city adminis- 
trative school unit within the State to establish a voluntary payroll deduction plan 
for the purchase of United States Savings Bonds by the employees of such county 
or city administrative unit, and to set up the necessary machinery for carrying 


out the purposes of this article. 


(1957, c. 751, s. 1.) 


§ 115-160.2. Agreement between employee and board of educa- 
tion.—Any employee of any county or city administrative school unit within the 
State may enter into a written agreement with the county or city board of educa- 
tion by which he is employed and which has adopted such payroll savings plan 


to authorize deductions from his salary 


of certain designated sums to be invested 


in United States Savings Bonds of the kind and type specified in such agreement. 


(2957 prey S lac ios 
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§ 115-160.3. Payroll deductions and investment in United States 
Savings Bonds. — Upon execution of such agreement by an employee of any 
county or city administrative school unit the county or city board of education 
employing such person is authorized and empowered to deduct the sum specified 
in said agreement from the weekly or monthly salary of such employee and to 
show deductions on all payrolls in a manner similar to that in which withholding 
tax and retirement are shown. Such sums shall be deposited monthly with a 
depository authorized by the United States Treasury Department. The sums so 
deposited shall be held by the depository until sufficient moneys have accumulated 
to the credit of each individual sufficient to purchase a bond, and such sums shall 
be invested in United States Savings Bonds for and on behalf of such employee, 
and the bonds shall be delivered to the employee as soon as practicable. Pro- 
vided that no coercion shall be exercised to require any person to participate in 
stich plan? (1935/7 sea oi, Sto: ) 


§ 115-160.4. Cancellation of agreement; refund to employee. — 
Such agreement may be cancelled by the employee executing the same by giving 
written notice to the county or city superintendent of schools who is ex officio sec- 
retary to the county or city board of education, not later than the 15th day of the 
month in which he desires such agreement to be terminated; and the county or 
city board of education may cancel any agreement herein provided for upon giv- 
ing ten (10) days’ written notice to the affected employee. Upon the termina- 
tion of the agreement, the depository is hereby authorized and directed to refund 
any amount of money held for such employee. (1957, c. 751, s. 4.) 


SUBCHAPTER VIITAPUPILS: 


ARTICLE 19, 
Census, Admissions and Attendance. 


§ 115-161. Continuous school census. — The State Board of Educa- 
tion shall adopt such rules and regulations as may be necessary for taking a com- 
plete census of the school population and for installing and keeping in the 
office of the county and city superintendent in each school administrative unit 
of the State a continuous census of the school population. The cost of taking 
and keeping the census shall be included in the budget and shall be paid out of 
the current expense fund. If any parent, guardian, or other person having the 
custody of a child, refuses to give any properly authorized census taker the neces- 
sary information to enable such person to obtain an accurate and correct census, 
or shall knowingly and wilfully make any false statement relative to the age 
or the mental or physical condition of any child, he shall be deemed guilty of a 
misdemeanor and upon conviction shall be fined not to exceed twenty-five dol- 
lars ($25.00) or imprisoned not to exceed thirty days, in the discretion of the 
Bom (1955; ch 1372 arias le 


§ 115-162. Age requirement and time of enrollment. — Children to 
be entitled to enrollment in the public schools for the school year 1955-1956, and 
each year thereafter, must have passed the sixth anniversary of their birth be- 
fore October first of the year in which they enroll, and must enroll during the 
first month of the school year: Provided, that if a particular child has already 
been attending school in another state in accordance with the laws or regulations 
of the school authorities of such state before moving to and becoming a resident 
of North Carolina, such child will be eligible for enrollment in the schools of 
this State regardless of whether such child has passed the sixth anniversary of 
his birth before October first. The State Board of Education is hereby authorized 
and empowered, in its discretion, to change the above dates of October first. The 
principal of any public school shall have the authority to require the parents of 
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any child presented for admission for the first time to such school to furnish a 
certified copy of the birth certificate of such child, which shall be furnished with- 
out charge by the register of deeds of the county having on file the record of the 
birth of such child, or other satisfactory evidence of date of birth. (15sec 
1S/2,:attwl9,isie2.,) 


§ 115-163. Pupils residing in school district shall have advantages 
of public schools.—All pupils residing in a school district or attendance area, 
and who have not been removed from school for cause, shall be entitled to all 
the privileges and advantages of the public schools of such district or attendance 
area in such school buildings to which they are assigned by county and city 
boards of education: Provided, that wherever pupils from nontax units, dis- 
tricts, or attendance areas, are assigned to a school in a tax unit, district, or at- 
tendance area, the assignment shall be for only the current school year, unless 
satisfactory agreements are reached between all units, districts, or attendance 
areas concerned: Provided, further, that pupils residing in one administrative 
unit may be assigned either with or without the payment of tuition to a school 
located in another administrative unit upon such terms and conditions as may be 
agreed in writing between the boards of education of the administrative units 
involved and entered upon the official records of such boards: Provided, further, 
that the assignment of pupils living in one administrative unit or district to a 
school located in another administrative unit or district, either with or without 
the payment of tuition, shall have no effect upon the right of the administrative 
unit or district to which said pupils are assigned to levy and collect any supple- 
mental tax heretofore or hereafter voted in such administrative unit or district: 
Provided, further, the boards of education of adjacent administrative units may 
operate schools in adjacent units upon written agreements between the respective 
boards of education and approval by the county commissioners and the State 
Board of Education. 

Unless otherwise assigned by the county or city board of education, the fol- 
lowing pupils are entitled to attend the schools in the district or attendance area 
in which they reside: 

(1) All pupils of the district or attendance area who have not completed the 
prescribed course for graduation in the high school. 

(2) All pupils whose parents have recently moved into the unit, district, or 
attendance area for the purpose of making their legal residence in the 
same. 

(3) Any pupil or pupils living with either father, mother or guardian who 
has made his or her permanent home within the district. (1955, c. 
1372, art. 19, s. 3.) 

State Board No Longer Has Authority assign children from one administrative 
to Assign Children from One Unit to An- unit or district to another for the school 
other.—By virtue of the comprehensive re- term. In re Assignment of School Chil- 
writing of this chapter by ch. 1372, Sess. dren, 242 N. C. 500}«87. S.GEOK2ed) hard 
Laws of 1955, the State Board no longer (1955). 
has the authority formerly vested in it to 


§ 115-164. Children at orphanages permitted to attend public 
schools.—Children living in and cared for and supported by an institution es- 
tablished or incorporated for the purpose of rearing and caring for orphan chil- 
dren shall be considered legal residents of the administrative unit in which the 
institution is located, and a part or all of said orphan children shall be permitted 
to attend the public school or schools of their administrative unit: Provided, that 
the provisions of this section shall be permissive only, and shall not be manda- 
tory.) (1955, ¢13/2, ath doe 4.) 

Failure of Purpose of Trust.—A trust of an orphan asylum to be chosen by the 
fund created by will for the purpose of ed- board of trustees from time to time did 
ucating through high school a girl inmate not fall into the residuary clause for fail- 
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ure of the purpose of the trust on the made the payment for the education of the 
ground that the State educated orphan children in orphan asylums permissive 
children through high school without only. Humphrey v. Board of Trustees, 
charge under the provisions of a statute 203 N. C. 201, 165 S. E. 547 (1932). 
similar to this section, since the statute 


§ 115-165. Children not entitled to attend public schools.—A child 
afflicted by mental or physical incapacity, or by such nervous disorders as to 
make it either impossible for such child to profit by instruction given in the pub- 
lic schools or impracticable for the teacher to properly instruct the normal pupils 
of the school, shall not be permitted to enroll or attend the public schools of 
the State. 

In case such child is presented for enrollment in the public schools, it shall 
be the duty of the principal of the school to report the case to the county superin- 
tendent of public welfare, and it shall be his duty to report all such cases to the 
State Board of Public Welfare. Whereupon said Board shall make, or cause 
to be made by qualified psychologists or medical authorities, an examination to 
ascertain the mental and physical incapacity of said child and report the same 
to the county or city superintendent of schools concerned. Such examination 
shall determine whether said child can profit mentally by attending the public 
schools and whether his physical capacities are such that he can attend school 
without disturbing the orderly procedure of a normal classroom and the report 
shall so state. Upon receipt of said report the county or city superintendent of 
schools is hereby authorized to exclude said child from the public schools. In 
all such cases in which a child is excluded from schools, a complete record of the 
transaction shall be filed in the office of the county or city superintendent and 
shall be available to the parties concerned. If the parent or guardian of such 
a child persists in forcing his attendance after such report has determined that 
he should not attend the public schools, he shall be guilty of a misdemeanor and 
upon conviction shall be punished in the discretion of the court. (1955, c. 1372, 
art. AY: 1s, .5.) 

ARTICLE 20. 


General Compulsory Attendance Law. 


§ 115-166. Parent or guardian required to keep child in school; 
exceptions. — Every parent, guardian or other person in this State having 
charge or control of a child between the ages of seven and sixteen years shall 
cause such child to attend school continuously for a period equal to the time 
which the public school to which the child is assigned and in which he is enrolled 
shall be in session; provided, this requirement shall not apply with respect to 
any child when the board of education of the administrative unit in which the 
child resides finds that: 

(1) Such child is now assigned against the wishes of his parent or guardian, 
or person standing in loco parentis to such child, to a public school 
attended by a child of another race and it is not reasonable and prac- 
ticable to reassign such child to a public school not attended by a child 
of another race; and 

(2) It is not reasonable and practicable for such child to attend a private 
nonsectarian school, as defined in article 35 of this chapter. 

The principal, superintendent, or teacher who is in charge of such school shall 
have the right to excuse a child temporarily from attendance on account of sick- 
ness, distance of residence from bus route or school, or other unavoidable cause 
which does not constitute truancy as defined by the State Board of Education. 
The term “school” as used herein is defined to embrace all public schools and 
such private schools as have tutors or teachers and curricula that are approved 
by the county or city superintendent of schools or the State Board of Education. 

All private schools receiving and instructing children of a compulsory school 
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age shall be required to keep such records of attendance and render such reports 


of the attendance of such children and 


maintain such minimum curriculum 


standards as are required of public schools; and attendance upon such schools, if 
the school or tutor refuses or neglects to keep such records or to render such re- 
ports, shall not be accepted in lieu of attendance upon the public school of the 
district to which the child shall be assigned: Provided, that instruction in a 
private school or by private tutor shall not be regarded as meeting the require- 
ments of the law unless the courses of instruction run concurrently with the 
term of the public school in the district and extend for at least as long a term. 
GI95S eals/ 2anrte 20 cemee 1956, Txoess:, c).5:) 


Editor’s Note. — The 1956 amendment 
added the proviso, which includes subdivi- 
sions (1) and (2), to the first paragraph. 

For article on North Carolina school 
legislation, 1956, see 35 N. C. Law Rev. 1. 

Sufficiency of Indictment—For a con- 
viction of failure to keep children in 
school it is necessary for the indictment 
to allege, and the State offer evidence 
tending to show, not only that the parent 
or guardian of the children within the de- 
scribed age had failed or refused to send 
them to the public school within the dis- 
trict, but also that such child or children 
had not been sent to attend school periodi- 
cally for a period equal to the time which 
the public school in the district in which 
they reside shall be in session. State v. 
Johnson, 188 N. C. 591, 125 S. E. 183 
(1924). 

Failure to Charge as to Other than Dis- 
trict School. Where the indictment does 
not sufficiently allege the failure of the 
parent or guardian to send the child to an- 
other than the public school in the district, 
as required by statute, an amendment 
may be allowed to cure the defect. State 
v. Johnson, 188 N. C. 591, 125 S. E. 183 
(1924). 


Same — Private Schools. — An indict- 
ment charging a parent with unlawful and 
willfully failing to cause his children, be- 
tween the ages of 8 and 14 years, to at- 
tend the public schools of the district of 
his and the children’s residence, as_ re- 
quired by the statute, is defective in not 
observing the distinction that the parent, 
having the custody of his children, may 
have them attend private schools for the 
required period, and no conviction may be 
had under the charge set out in the in- 
dictment. State v. Lewis, 194 N. C. 620, 
140 S. E. 434 (1927). 

Same—Burden Not on Parent.—Where 
the indictment is defective in failing to 
charge that a parent or guardian had also 
failed to send the child or children to an- 
other than the district school, etc., under 
the provisions of the statute, and the State 
offers no evidence in respect to it, it is not 
required that the parent or guardian offer 
evidence to show that he had complied 
with the proviso of the statute; and an in- 
struction of the court to the jury placing 
the burden upon the defendant to so show, 
is reversible error. State vy. Johnson, 188 
N. C. 591, 125 S. E. 183 (1924). 


§ 115-167. State Board of Education to make rules and regula- 
tions; method of enforcement. — It shall be the duty of the State Board of 
Education to formulate such rules and regulations as may be necessary for the 
proper enforcement of the provisions of this article. The Board shall prescribe 
what shall constitute truancy, what causes may constitute legitimate excuses for 
temporary nonattendance due to physical or mental inability to attend, and under 
what circumstances teachers, principals, or superintendents may excuse pupils for 
nonattendance due to immediate demands of the farm or the home in certain sea- 


sons of the year in the several sections of the State. 


It shall be the duty of all 


school officials to carry out such instructions from the State Board of Education, 


and any school official failing to carry 


out such instructions shall be guilty of a 


misdemeanor: Provided, that the compulsory attendance law herein prescribed 
shall not be in force in any city or county that has a higher compulsory attendance 


feature than that provided herein. 


P1955, C0 L372 earth 20s 2.) 
§ 115-168. Attendance officer; reports; 


prosecutions. — The State 


Superintendent of Public Instruction shall prepare such rules and procedure and 
furnish such blanks for teachers and other school officials as may be necessary for 
Teporting each case of truancy or lack of attendance to the attendance officer of 
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the respective administrative units. Such rules shall provide, among other 
things, for a notification in writing to the person responsible for the nonattend- 
ance of any child, that the case is to be reported to the attendance officer of the ad- 
ministrative unit unless the law is complied with immediately. County or city 
boards of education may employ special attendance officers to be paid from funds 
provided in the current expense fund budget of such administrative unit and such 
officers shall have full authority to report and swear to the necessary criminal 
warrants for violations of this article: Provided, that in any unit where a special 
attendance officer is employed, the duties of attendance officer or truant officer as 
provided by law shall, insofar as they relate to such unit, be transferred from 
the county superintendent of public welfare to the special attendance officer of 
said unit. “(1955 se013/2nart, 20, §.°3211957,-c. 600.) 


Local Modification. — Graham: 1957, c. “report and swear to the necessary crim- 
261. inal warrants for” for the words “prose- 
Editor’s Note. — The 1957 amendment cute for.” 


substituted in the last sentence the words 


§ 115-169. Violation of law; penalty.—Any parent, guardian or other 
person violating the provisions of this article shall be guilty of a misdemeanor, 
and upon conviction shall be liable to a fine of not less than five dollars ($5.00) 
nor more than twenty-five dollars ($25.00), and upon failure to pay such fine, the 
said parent, guardian or other person shall be imprisoned not exceeding thirty 
days in the county jail. (1955, c. 1372, art. 20, s. 4.) 

Local Modification. — Jackson: 1959, c. 
94, 


§ 115-170. Investigation and prosecution by welfare superintend- 
ent or attendance officer.—The county superintendent of public welfare, or 
school attendance officer, or truant officer provided for by law, shall investigate 
and prosecute all violators of the provisions of this article. The reports of unlaw- 
ful absence required to be made by teachers and principals to the attendance offi- 
cer shall, in his hands, in case of any prosecution, constitute prima facie evidence 
of the violation of this article and the burden of proof shall be upon the defendant 
to show the lawful attendance of the child or children upon an authorized school. 


(1955, c. 1372, art. 20, s. 5.) 


§ 115-171. Investigation as to indigency of child. —If affidavit shall 
be made by the parent of a child or by any other person that any child between 
the ages of seven and sixteen years is not able to attend school by reason of nec- 
essity to work or labor for the support of itself or the support of the family, then 
the attendance officer shall diligently inquire into the matter and bring it to the 
attention of some court allowed by law to act as a juvenile court, and said court 
shall proceed to find whether as a matter of fact such parents, or persons standing 
in loco parentis, are unable to send said child to school for the term of compul- 
sory attendance for the reasons given. If the court shall find, after careful inves- 
tigation, that the parents have made or are making bona fide effort to comply 
with the compulsory attendance law, and by reason of illness, lack of earning ca- 
pacity, or any other cause which the court may deem valid and sufficient, are un- 
able to send said child to school, then the court shall find and state what help is 
needed for the family to enable the attendance law to be complied with. The court 
shall transmit its findings to the superintendent of public welfare of the county or 
city in which the case may arise for such welfare officer’s consideration and action. 


Ble D1 3/ 4) alte Uses al 


§ 115-172. Deaf and blind children to attend school; age limits; 
minimum attendance. — Every deaf and every blind child of sound mind in 
North Carolina who shall be qualified for admission into a State school for the 
deaf or the blind shall attend a school for the deaf or the blind for a term of nine 
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months each year between the ages of six and eighteen years. Parents, guard- 
ians, or custodians of every such blind or deaf child between the ages of six and 
eighteen years shall send, or cause to be sent, such child to some school for the 
instruction of the blind or deaf as herein provided : Provided, that the board of di- 
rectors of any school for the blind or deaf may exempt any such child from at- 
tendance at any session or during any year, and may discharge from their cus- 
tody any such blind or deaf child whenever such discharge seems necessary or 
proper. Whenever a blind or deaf child shall reach the age of eighteen years and 
still unable to become self-supporting because of his defects, such child shall con- 
tinue in said school until he reaches the age of twenty-one, unless he becomes self- 
supporting sooner. (1955, c. 1372, art. 20, s. 73) 


§ 115-173. Parents, etc., failing to send deaf child to school guilty 
of misdemeanor; proviso.—The parents, guardians, or custodians of any deaf 
children between the ages of six and eighteen years failing to send such deaf child 
or children to some school for instruction, as provided herein, shall be guilty of a 
misdemeanor, and upon conviction shall be fined or imprisoned, at the discretion 
of the court, for each year said deaf child is kept out of school, between the ages 
herein provided: Provided, that this section shall not apply to or be enforced 
against the parent, guardian, or custodian of any deaf child until such time as the 
superintendent of any school for the instruction of the deaf, by and with the ap- 
proval of the executive committee of such institution, shall in his and their dis- 
cretion serve written notice on such parent, guardian, or custodian, directing that 
such child be sent to the institution whereof they have charge. (1955, c. 1372, 
art. 20, s. 8.) 


§ 115-174. Parents, etc., failing to send blind child to school guilty 
of misdemeanor; provisos. — The parents, guardians, or custodians of any 
blind child or children between the ages of six and eighteen years failing to send 
such child or children to some school for the instruction of the blind shall be 
guilty of a misdemeanor, and upon conviction shall be fined or imprisoned, at the 
discretion of the court, for each year that such child or children shall be kept out 
of school between the ages specified: Provided, 

(1) That this section not be enforced against the parents, guardians, or 
custodians of any blind child until such time as the authorities of some 
school for the instruction of the blind shall serve written notice on 
such parents, guardians, or custodians directing that such child be 
sent to the school whereof they have charge; and 

(2) That the authorities of the State School for the Blind and the Deaf shall 
not be compelled to retain in their custody or under their instruction 
any incorrigible person or persons of confirmed immoral habits. 


CLEDO Cul aacwart a () <6. 9.) 


§ 115-175. Superintendent to report defective children.—It shall be 
the duty of the county and city superintendents to report through proper legal 
channels, the names and addresses of parents, guardians, or custodians of deaf, 
mute, blind and feebleminded children to the principal of the institution provided 
for each. (1955, c. [3/25 Cu ee. ae. 10.) 


ARTICLE 2]. 


Assignment and Enrollment of Pupils. 


§ 115-176. Authority to provide for assignment and enrollment of 
pupils; rules and regulations.—Each county and ‘city board of education is 
hereby authorized and directed to provide for the assignment to a public school 
of each child residing within the administrative unit who is qualified under the 
laws of this State for admission to a public school. Except as otherwise pro- 
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vided in this article, the authority of each board of education in the matter of 
assignment of children to the public schools shall be full and complete, and its 
decision as to the assignment of any child to any school shall be final. A child 
residing in one administrative unit may be assigned either with or without the 
payment of tuition to a public school located in another administrative unit upon 
such terms and conditions as may be agreed in writing between the boards of 
education of the administrative units involved and entered upon the official rec- 
ords of such boards. No child shall be enrolled in or permitted to attend any 
public school other than the public school to which the child has been assigned 
by the appropriate board of education. In exercising the authority conferred by 
this section, each county and city board of education shall make assignments of 
pupils to public schools so as to provide for the orderly and efficient adminis- 
tration of the public schools, and provide for the effective instruction, health, 
safety, and general welfare of the pupils. Each board of education may adopt 
such reasonable rules and regulations as in the opinion of the board are necessary 


in the administration of this article. 


Sri) 


Editor’s Note. — The 1956 amendment 
rewrote this section, making it applicable 
to the assignment of pupils and to rules 
and regulations. 

For comment on this article, see 33 N. 
C. Law Rev. 552. For article on North 
Carolina school legislation, 1956, see 35 N. 
C. Law Rev. 1. 

Constitutionality. — The standards set 
forth in § 115-177 as it stood before the 
1956 amendment thereto, which standards 
were the same as those now set forth in 
the next to the last sentence of this sec- 
tion, were not on their face insufficient to 
sustain the exercise of the administrative 
power conferred. Carson yv. Warlick, 238 
F. (2d) 724 (1956). 

History of Article—See In re Applica- 
tion for Reassignment, 247 N. C. 413, 101 
S. E. (2d) 359 (1958). 

Authority for Assignment and Enroll- 
ment of Pupils Is Vested Solely in Local 
Boards. — While State officials are given 
broad general powers over the public 
school system, specific authority for the 
assignment and enrollment of pupils in all 
city and county administrative units 
throughout the State is vested solely in 
county and city boards of education. 
There is no provision giving the State offi- 
cials any authority or control whatever 
over local school officials relating to the 
enrollment and assignment of pupils in the 
public schools. Jeffers v. Whitley, 165 F. 
Supp. 951 (1958). 

State officials are not indispensable and 
necessary parties to an action to compel 
desegregation of schools in a county. Jef- 
fers v. Whitley, 165 F. Supp. 951 (1958). 

Members of the State Board of Educa- 


§ 115-177. Methods of giving 


C1955) CY 3662's.F 1291956) lex! Sess. Pelt. 


tion and the State Superintendent of Pub- 
lic Instruction are neither necessary nor 
proper parties in actions involving the as- 
signment and enrollment of pupils under 
this and the following sections. Coving- 
ton v. Edwards, 165 F. Supp. 957 (1958). 

Administrative Remedy Must Be Ex- 
hausted.—The administrative remedy pro- 
vided by this article for persons who feel 
that they have not been assigned to the 
schools that they are entitled to attend 
must be exhausted before the federal 
courts will give relief. Carson v. Board 
of Education, 227 F. (2d) 789 (1955); 
Carson v. Warlick, 238 F. (2d) 724 (1956); 
Holt v. Raleigh City Board of Education, 
164 F. Supp. 853 (1958); Jeffers v. Whit- 
ley, 165 F. Supp. 951 (1958); Covington v. 
Edwards, 264 F. (2d) 780 (1959). 

A contention that even if the Assign- 
ment and Enrollment of Pupils Act is 
constitutional it need not be complied with 
in the instant case because the provisions 
of the act were being unconstitutionally 
applied was completely untenable in view 
of the fact that there was no allegation 
that any of the plaintiffs ever sought to 
comply with the provisions of the act. Not 
until each of the plaintiffs had applied to 
the county board of education as individ- 
uals, and not as a class, for reassignment, 
and had failed to be given the relief 
sought, should the court be asked to in- 
terfere in school administration. Coving- 
ton v. Edwards, 165 F. Supp. 957 (1958). 

Quoted in Joyner v. McDowell County 
Board of Education, 244 N. C. 164, 92 S. 
E. (2d) 724 (1956). 

Cited in Holt v. Raleigh City Board of 
Education, 265 F. (2d) 95 (1959). 


notice in making assignments of 


pupils.—In exercising the authority conferred by § 115-176, each county or city 
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board of education may, in making assignments of pupils, give individual written 
notice of assignment, on each pupil’s report card or by written notice by any other 
feasible means, to the parent or guardian of each child or the person standing in 
loco parentis to the child, or may give notice of assignment of groups or cate- 
gories of pupils by publication at least two times in some newspaper having gen- 
eral circulation in the administrative unit. (1955, ‘¢. 3661502211956 5H Sesee 
7 YSN) 

Editor’s Note. — The 1956 amendment 
rewrote this section which formerly re- 
lated to exercise of authority for efficient 
administration and instruction, ete. 


Cited in Holt v. Raleigh City Board of 
Education, 164 F. Supp. 853 (1958); Jef- 
fers v. Whitley, 165 F. Supp. 951 (1958). 


§ 115-178. Application for reassignment; notice of disapproval; 
hearing before board. — The parent or guardian of any child, or the person 
standing in loco parentis to any child, who is dissatisfied with the assignment 
made by a board of education may, within ten (10) days after notification of the 
assignment, or the last publication thereof, apply in writing to the board of edu- 
cation for the reassignment of the child to a different public school. Application 
for reassignment shall be made on forms prescribed by the board of education 
pursuant to rules and regulations adopted by the board of education. If the 
application for reassignment is disapproved, the board of education shall give 
notice to the applicant by registered mail, and the applicant may within five (5) 
days after receipt of such notice apply to the board for a hearing, and shall be 


entitled to a prompt and fair hearing on the question of reassignment of such 


child to a different school. 


A majority of the board shall be a quorum for the 


purpose of holding such hearing and passing upon application for reassignment, 
and the decision of a majority of the members present at the hearing shall be 


the decision of the board. 


If, at the hearing, the board shall find that the child 


is entitled to be reassigned to such school, or if the board shall find that the 
reassignment of the child to such school will be for the best interests of the child, 
and will not interfere with the proper administration of the school, or with the 
Proper instruction of the pupils there enrolled, and will not endanger the health 
or safety of the children there enrolled, the board shall direct that the child be 


reassigned to and admitted to such school. 


The board shall render prompt de- 


cision upon the hearing, and notice of the decision shall be given to the applicant 


by registered mail. 


Editor’s Note. — The 1956 amendment 
rewrote this section which formerly re- 
lated to hearing before board upon denial 
of application for enrollment. 

The combination of investigatory and 
quasi-judicial powers is established prac- 
tice generally approved by the courts and 
subject to judicial review in case of abuse. 
In the operation of the public schools, 
such an arrangement is well-nigh essential 
and the North Carolina statute implies 
that both functions shall be exercised by 
the boards of education. Holt v. Raleigh 
City Board of Education, 265 F. (2d) 95 
(1959), affirming 164 F. Supp. 853 (1958). 

The provisions of this section place the 
authority in the county boards of educa- 
tion to make the assignment and enroll- 
ment of pupils and contain no direction 
for the participation of the State Board of 
Education in these matters. A motion to 
amend the complaint to join these offi- 
cials as additional defendants was denied 
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in the instant case. Covington vy. Edwards, 
264 F. (2d) 780 (1959). 

Right of Parent to Apply for Enroll- 
ment of Child in School—The provisions 
of this section authorize the parent to 
apply to the appropriate public school 
official for the enrollment of his child or 
children by name in any public school 
within the county or city administrative 
unit in which such child or children re- 
side. But such parent is not authorized 
to apply for admission of any child or 
children other than his own unless he is 
the guardian of such child or children or 
stands in loco parentis to such child or 
children. Joyner v. McDowell County 
Board of Education, 244 N. C. 164, 92 S. 
FE. (2d) 795 (1956). 

Right to Apply for Reassignment Is 
Limited to Parent, Guardian or Person in 
Loco Parentis.— The language of this 
section is clear with respect to the right 
to apply for a reassignment. That right 
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is limited to the parent, guardian, or per- 
son standing in loco parentis to the child 
seeking reassignment. Notice of the 
board’s decision must be given applicant 
or his parent. No notice is required to be 
given to the parents of other children; 
they are not parties to the hearing; they 
are not entitled to notice of the board’s 
decision. In re Application for Reassign- 
ment, 247 N. C. 413, 101 S. E. (2d) 359 
(1958). 

Separate Suit for Each Child Is Not Re- 
quired.— The dismissal of a suit by several 
parents of school children on the ground 
that they had not exhausted their admin- 
istrative remedies does not mean that 
there must be a separate suit for each 
child on whose behalf it is claimed that an 
application for reassignment has been 
improperly denied. There can be no objec- 
tion to the joining of a number of appli- 
cants in the same suit as has been done in 
other cases. The county board of educa- 
tion, however, is entitled, to consider each 
application on its individual merits, and if 
this is done without unnecessary delay 
and with scrupulous observance of indi- 
vidual constitutional rights, there will be 
no just cause for complaint. Covington v. 
Edwards, 264 F. (2d) 780 (1959). 
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Failure of Parents and Child to Appear 
before Board for Interrogation—A board 
of education, requested to transfer a child 
from one school to another, was clearly 
within its right before making its initial 
decision in requesting the child and his 
parents to appear for interrogation, and 
they on their part were clearly delinquent 
in refusing to attend and to furnish all 
relevant information in their possession. 
They were not justified in deferring their 
appearance until the “formal hearing” pro- 
vided by this section for a review of an 
adverse decision, or on failing, even at 
that stage, to appear in person and sub- 
mit to examination by members of the 
board. Thus they were not entitled to ap- 
peal for relief to the federal court, not hav- 
ing exhausted the remedies afforded them 
by the statutes of the State. Holt v. Ra- 
leigh City Board of Education, 265 F. 
(2d) 95 (1959), affirming 164 F. Supp. 853 
(1958). 

Quoted in Carson v. 
(2d) 724 (1956). 

Cited in Jeffers v. Whitley, 165 F. Supp. 
951 (1958). 


Warlick, 238 F. 


§ 115-179. Appeal from decision of board.—Any person aggrieved by 


the final order of the county or city board of education may at any time within ten 
(10) days from the date of such order appeal therefrom to the superior court of 
the county in which such administrative school unit or some part thereof is lo- 
cated. Upon such appeal, the matter shall be heard de novo in the superior court 
before a jury in the same manner as civil actions are tried and disposed of therein. 
The record on appeal to the superior court shall consist of a true copy of the ap- 
plication and decision of the board, duly certified by the secretary of such board. 
If the decision of the court be that the order of the county or city board of educa- 
tion shall be set aside, then the court shall enter its order so providing and ad- 
judging that such child is entitled to attend the school as claimed by the appellant, 
or such other school as the court may find such child is entitled to attend, and in 
such case such child shall be admitted to such school by the county or city board 
of education concerned. From the judgment of the superior court an appeal may 
be taken by an interested party or by the board to the Supreme Court in the 
same manner as other appeals are taken from judgments of such court in civil 
actions. (1955, c. 366, s. 4.) 


Appeal Must Be Prosecuted in Behalf of McDowell County Board of Education, 


Child by Interested Parent.—An appeal to 
the superior court from the denial of an 
application made by any parent, guardian 
or person standing in loco parentis to 
any child or children for the admission 
of such child or children to a particular 
school, must be prosecuted in behalf of 
the child or children by the interested 
parent, guardian or person standing in 
loco parentis to such child or children re- 
spectively and not collectively. Joyner v. 


575 


244 N. C. 164, 92 S. E. (2d) 795 (1956); 
In re Application for Reassignment, 247 
N. C. 413, 101 S. E. (2d) 359 (1958). 

The “person aggrieved” as used in this 
section means the person who makes ap- 
plication for the particular child for reas- 
signment. In re Application for Reassign- 
ment, 247 N. C. 413, 101 S. E. (2d) 359 
(1958). 

Parents of Other Children Attending 
Schools to Which Reassignments Are 
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Made May Not Appeal.—_Where a munici- 
pal board of education grants the appli- 
cations for reassignment of certain pupils, 
appeal from its decision may be taken as 
to each child only by the child’s parent, 
guardian or person standing in loco pa- 
rentis, and the parents of other children at- 
tending the schools to which the reassign- 
ments are made are not the parties ag- 
grieved by such reassignments within the 
purview of this section, and have no stand- 
ing in court to contest the assignments. 
Moreover, each reassignment must be 
challenged separately; reassignments can- 
not be challenged en masse. In re Applica- 
tion for Reassignment, 247 N. C. 413, 101 
S. E. (2d) 359 (1958). 

Application for Mandamus Requiring 
Integration of Negro Pupils Not Author- 
ized—An application for mandamus, re- 
quiring the immediate integration of all 
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Negro pupils residing in the administra- 
tive unit, is neither contemplated nor au- 
thorized by this section. Joyner v. Mc- 
Dowell County Board of Education, 244 
N. C. 164, 92 S. E. (2d) 795 (1956). 

Right to Pursue Remedies for Denial of 
Constitutional Rights in Federal Courts— 
The appeals to the courts which this 
article provides are judicial, not adminis- 
trative, remedies, and after administrative 
remedies before the school boards have 
been exhausted, judicial remedies for 
denial of constitutional rights may be 
pursued at once in the federal courts 
without pursuing State court remedies. 
Carson v. Warlick, 238 F. (2d) 724 (1956); 
Holt v. Raleigh City Board of Education, 
164 F. Supp. 853 (1958); Covington v. Ed- 
wards, 264 F. (2d) 780 (1959). 

Cited in Jeffers v. Whitley, 165 F. Supp. 
951 (1958). 


SUBCHAPTER IX. SCHOOL TRANSPORTATION. 


ARTICLE 22. 
School Buses. 


§ 115-180. Authority of county and city boards of education. — 
Each county board of education, and each city board of education is hereby au- 
thorized, but is not required, to acquire, own and operate school buses for the 
transportation of pupils enrolled in the public schools of such county or city ad- 
ministrative unit and of persons employed in the operation of such schools with- 
in the limitations set forth in this subchapter. Each such board may operate such 
buses to and from such of the schools within the county or city administrative unit, 
and in such number, as the board shall from time to time find practicable and ap- 
propriate for the safe, orderly and efficient transportation of such pupils and em- 
ployees to such schools. (1955, c. 1372, art. 21, s. 1.) 


§ 115-181. Authority and duties of State Board of Education.—(a) 
The State Board of Education shall have no authority over or control of the trans- 
portation of pupils and employees upon any school bus owned and operated by 
any county or city board of education, except as provided in this subchapter. 

(b) The State Board of Education shall be under no duty to supply transporta- 
tion to any pupil or employee enrolled or employed in any school. Neither the 
State nor the State Board of Education shall in any manner be liable for the fail- 
ure or refusal of any county or city board of education to furnish transportation, 
by school bus or otherwise, to any pupil or employee of any school, or for any 
neglect or action of any county or city board of education, or any employee of any 
such board, in the operation or maintenance of any school bus. 

(c) The State Board of Education shall, as soon as may be practicable, allocate 
and assign all school buses and service vehicles now owned by the State to re- 
spective county and city boards of education in accordance with the present need 
of each such board for school bus transportation. Such need shall be determined 
by the State Board of Education from its records showing the number of State- 
owned buses and service vehicles presently being operated by such county or city 
administrative unit. Upon such assignment and allocation of such school buses 
and service vehicles the State Board of Education shall cause the title to each 
such bus or service vehicle to be transferred to the county board of education, or 
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to the city board of education to which such bus or service vehicle has been so 
assigned and allocated. 

(d) The State Board of Education shall from time to time adopt such rules and 
regulations with reference to the construction, equipment, color, and maintenance 
of school buses, the number of pupils who may be permitted to ride at the same 
time upon any bus, and the age and qualifications of drivers of school buses as it 
shall deem to be desirable for the purpose of promoting safety in the operation of 
school buses. No school bus shall be operated for the transportation of pupils 
unless such bus is constructed and maintained as prescribed in such regulations 
and is equipped with adequate heating facilities, a standard signaling device for 
giving due notice that the bus is about to make a turn, an alternating flashing 
stop light on the front of the bus, an alternating flashing stop light on the rear of 
the bus, and such other warning devices, fire protective equipment and first aid 
supplies as may be prescribed for installation upon such buses by the regulation of 
the State Board of Education. 

(e) The State Board of Education shall, when requested so to do by any county 
or city board of education, but not otherwise, advise such county or city board 
with reference to the establishment and amendment of school bus routes, the ac- 
quisition and maintenance of school buses, or any other question which may arise 
in connection with the organization and operation of the school bus transportation 
system of such county or city board. 


(f) The State Board of Education shall allocate to the respective county and 
city boards of education all funds appropriated from time to time by the General 
Assembly for the purpose of providing transportation to the pupils enrolled in the 
public schools within this State. All such funds shall be allocated by the State 
Board of Education in accordance with the number of pupils to be transported, 
the length of bus routes, road conditions and all other circumstances affecting the 
cost of the transportation of pupils by school bus to the end that the funds so ap- 
propriated may be allocated on a fair and equitable basis, according to the needs 
of the respective county and city administrative units and so as to provide the 
most efficient use of such funds. Such allocation shall be made by the State 
Board of Education at the beginning of each fiscal year, except that the State 
Board may reserve for future allocation from time to time within such fiscal year 
as the need therefor shall be found to exist, a reasonable amount not to exceed 
ten per cent (10%) of the total funds available for transportation in such fiscal 
year from such appropriation. 


(g) Upon such allocation by the State Board of Education, all funds so appro- 
priated by the General Assembly shall be paid over to the respective county and 
city boards of education in accordance with such allocation in equal monthly install- 
ments throughout the regular school year: Provided, however, that upon the re- 
quest of a county or city board of education, the State Board of Education may, 
in its discretion, pay over to the county or city board all or any part of any or 
all monthly installments prior to the time when the same would otherwise be 
payable. The respective county and city boards shall use such funds for the pur- 
poses of replacing, maintaining, insuring, and operating public school buses and 
service vehicles in accordance with the provisions of this subchapter, and for no 
other purpose, but in the making of expenditures for such purposes shall be sub- 
ject to no control by the State Board of Education. (1955, c. 1372, art. 21, s. 2.) 


§ 115-182. Assignment of school buses to schools. — The superin- 
tendent of the schools of each county or city administrative unit which shall elect 
to operate a school bus transportation system, shall, prior to the commencement 
of each regular school year and subject to the approval of the county or city board 
of education, allocate and assign to the respective public schools within the juris- 
diction of such county or city administrative unit the school buses which the 
county or city board shall own and direct to be operated during such school year. 
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From time to time during such school year, subject to the directions of the county 
or city board of education, the superintendent may revise such allocation and as- 
signment of school buses in accordance with the changing transportation needs 
and conditions at the respective schools of such county or city administrative 
unit, and may, pursuant to such revision, assign an additional bus or buses to a 
school or withdraw a bus or buses from a school in such county or city adminis- 
trative unit. (1955, c. 1372, art. 21, iSi03:) 


§ 115-183. Use and operation of school buses. — Public school buses 
may be used for the following purposes only, and it shall be the duty of the super- 
intendent of the school of each county and city administrative unit to supervise 
the use of all school buses operated by such county or city administrative unit so 
as to assure and require compliance with this section: 


(1) A school bus may be used for the transportation of pupils enrolled in and 
employees in the operation of the school to which such bus is assigned 
by the superintendent of the schools of the county or city administra- 
tive unit. Except as otherwise herein provided, such transportation 
shall be limited to transportation to and from such school for the regu- 
larly organized school day, and from and to the points designated by 
the principal of the school to which such bus is assigned, for the re- 
ceiving and discharging of passengers. No pupil or employee shall be so 
transported upon any bus other than the bus to which’ such pupil or 
employee has been assigned pursuant to the provisions of this sub- 
chapter. 

(2) In the case of illness or injury requiring immediate medical attention of 
any pupil or employee while such pupil or employee is present at the 
school in which such pupil is enrolled or such employee is employed, 
the principal of such school may, in his discretion, permit such pupil or 
employee to be transported by a school bus to a doctor or hospital for 
medical treatment, and may, in his discretion, permit such other person 
as he may select to accompany such pupil. 

(3) The board of education of any county or city administrative unit may op- 
erate the school buses of such unit one day prior to the opening of the 
regular school term for the transportation of pupils and employees to 
and from the school to which such pupils are assigned or in which they 
are enrolled and such employees are employed, for the purposes of the 
registration of students, the organization of classes, the distribution of 
textbooks, and such other purposes as will, in the opinion of the super- 
intendent of the schools of such unit, promote the efficient organization 
and operation of such public schools. 


(4) A county school board or the school board of a city administrative unit, 
which elects to operate a school bus transportation system, shall not be 
required to provide transportation for any employee other than the 
driver of the bus, nor shall such board be required to provide transporta- 
tion for any pupil living within one and one-half miles of the school in 
which such pupil is enrolled. 


(5) The county or city board of education, under rules and regulations to 
be adopted by such board, may permit the use and operation of school 
buses for the transportation of pupils and teachers on necessary field 
trips to and from demonstration projects carried on in connection with 
courses in agriculture, home economics, and other vocational subjects ; 
for the transportation of pupils and teachers to health clinics ; and to 
concerts given by the North Carolina Symphony Orchestra; provided 
that under no circumstance shall the round-trip mileage for any one 
trip exceed 50 miles nor on any such trip shall a county or city-owned 
bus be taken out of the State of North Carolina, Under rules and regu- 
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lations to be adopted by the board of education, school buses owned by 
said board may also be used for the evacuation of pupils and other 
school employees when such an evacuation is jointly authorized and 
directed by State and county or city civil defense directors; provided, 
the State Board of Education shall not be liable for operating costs nor 
for any compensation claims or tort claims incurred as a result of such 
an evacuation; provided further when buses are used for such civil de- 
fense purposes, the local civil defense agency in the area in which such 
evacuation tests are conducted shall be liable for operating costs and 
shall provide liability insurance for the full protection of the pupils 
and all school employees taking part in such evacuation tests and for 
all other compensation claims or tort claims incurred as a result of such 
evacuation, (1955, c. 1372, art. 21, s. 4; 1957, c. 1103.) 
Cross Reference. — As to maximum Editor’s Note. — The 1957 amendment 
speed school buses allowed to travel, see rewrote subdivision (5). 
§ 20-218. 


§ 115-184. Assignment of pupils to school buses.—(a) ‘The principal 
of a school, to which any school bus has been assigned by the superintendent of 
the schools of the county or city administrative unit embracing such school, shall 
assign to such bus or buses the pupils and employees who may be transported to 
and from such school upon such bus or buses. No pupil or employee shall be 
permitted to ride upon any school bus to which such pupil or employee has not 
been so assigned by the principal, except by the express direction of the principal. 

(b) In the event that the superintendent of the schools of any county or city ad- 
ministrative unit shall assign a school bus to be used in the transportation of 
pupils to two or more schools, the superintendent shall designate the number of 
pupils to be transported to and from each such school by such bus, and the prin- 
cipals of the respective schools shall assign pupils to such buses in accordance 
with such designation. 

(c) Any pupil enrolled in any school, or the parent or guardian of any such 
pupil, or the person standing in loco parentis to such pupil, may apply to the prin- 
cipal of such school for transportation to and from such school by school bus for 
the regularly organized school day. The principal thereupon shall assign such 
pupil to a school bus serving the bus route upon which such pupil lives, if any, 
and if such pupil is entitled to ride upon such bus in accordance with the provi- 
sions of this subchapter and the regulations of the State Board of Education here- 
in provided for. Such assignment shall be made by the principal so as to provide 
for the orderly, safe and efficient transportation of pupils to such school and so 
as to promote the orderly and efficient administration of the school and the health, 
safety and general welfare of the pupils to be so transported. Assignments of 
pupils and employees to school buses may be changed by the principal of the 
school as he may from time to time find proper for the safe and efficient trans- 
portation of such pupils and employees. 

(d) The parent or guardian of any pupil enrolled in any school, or the person 
standing in loco parentis to any such pupil, who shall apply to the principal of 
such school for the transportation of such pupil to and from such school by school 
bus, may, if such application is denied, or if such pupil is assigned to a school bus 
not satisfactory to such parent, guardian, or person standing in loco parentis to 
such pupil, pursuant to rules and regulations established by the county or city 
board of education, apply to such board for such transportation upon a school bus 
designated in such application, and shall be entitled to a prompt and fair hearing 
by such board in accordance with the rules and regulations established by it. The 
majority of such board shall be a quorum for the purpose of holding such hearing 
and passing upon such application, and the decision of the majority of the mem- 
bers present at such hearing shall be the decision of the board. If, at such hear- 
ing, the board shall find that such pupil is entitled to be transported to and from 
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such school upon the school bus designated in such application, or if the board 
shall find that the transportation of such pupil upon such bus to and from such 
school will be for the best interests of such pupil, will not interfere with the proper 
administration of such school, or with the safe and efficient transportation by 
school bus of other pupils enrolled in such school and will not endanger the 
health or safety of the children there enrolled, the board shall direct that such 
child be assigned to and transported to such school upon such bus. 

(e) Any person aggrieved by the final order of the county or city board of edu- 
cation may at any time within ten (10) days from the date of such order appeal 
therefrom to the superior court of the county in which such administrative school 
unit or some part thereof is located. Upon such appeal, the matter shall be heard 
de novo in the superior court before a jury in the same manner as civil actions are 
tried and disposed of therein. The record on appeal to the superior court shall 
consist of a true copy of the application and decision of the board, duly certified 
by the secretary of such board. If the decision of the court be that the order of 
the county or city board of education shall be set aside, then the court shall enter 
its order so providing and adjudging that such child is entitled to be transported 
to and from such school upon the school bus designated in such application, and 
in such case such child shall be assigned to such school bus by the county or city 
board of education concerned. From the judgment of the superior court an ap- 
peal may be taken by any interested party or by the board to the Supreme Court 
in the same manner as other appeals are taken from judgments of such court in 
civil actions. 

(f{) No employee shall be assigned to or permitted to ride upon a school bus 
when to do so will result in the overcrowding of such bus or will prevent the as- 
signment to such bus of a pupil entitled to ride thereon, or will otherwise, in the 
opinion of the principal, be detrimental to the comfort or safety of the pupils as- 
signed to such bus, or to the safe, efficient and proper operation of such bus. 
(1955; 'eAl3 720 att Ssesu) 


§ 115-185. School bus drivers; monitors. — (a) Each county or city 
school board, which elects to operate a school bus transportation system, shail 
employ the necessary drivers for such school buses. Such drivers shall possess 
all qualifications prescribed by the regulations of the State Board of Education 
herein provided for, but the selection and employment of each driver shall be 
made by the county or city board of education, and the driver shall be the em- 
ployee of such county or city administrative unit. Each county or city board of 
education shall assign the bus drivers employed by it to the respective schools 
within the jurisdiction of such board, and the principal of each such school shall 
assign the drivers to the school buses to be driven by them. No school bus shall 
at any time be driven or operated by any person other than the bus driver as- 
signed by such principal to such bus except by the express direction of such prin- 
cipal or in accordance with rules and regulations of the appropriate local board 
of education. 

(b) The driver of a school bus subject to the direction of the principal shall have 
complete authority over and responsibility for the operation of the bus and the 
maintaining of good order and conduct upon such bus, and shall report promptly 
to the principal any misconduct upon such bus or disregard or violation of the 
driver’s instructions by any person riding upon such bus. The principal may 
take such action with reference to any such misconduct upon a school bus, or any 
violation of the instructions of the driver, as he might take if such misconduct or 
violation had occurred upon the grounds of the school. 

(c) The driver of any school bus shall permit no person to ride upon such bus 
except pupils or school employees assigned thereto or persons permitted by the 
express direction of the principal to ride thereon. 


(d) The principal of a school, to which a school bus has been assigned, may, in 
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his discretion, appoint a monitor for any bus so assigned to such school. It shall 
be the duty of such monitor, subject to the direction of the driver of the bus, to 
preserve order upon the bus and do such other things as may be appropriate for 
the safety of the pupils and employees assigned to such bus while boarding such 
bus, alighting therefrom or being transported thereon, and to require such pupils 
and employees to conform to the rules and regulations established by the county 
or city board of education for the safety of pupils and employees upon school 
buses.5(1955,) erl3AZ weree ols.) 

Cross Reference.—As to standard quali- 
fications of school bus drivers, see § 20- 
218. 





§ 115-186. School bus routes.—(a) The principal of the school to which 
a school bus has been assigned shall, prior to the commencement of each regular 
school year, prepare and submit to the superintendent of the schools of the county 
or city administrative unit a plan for a definite route, including stops for receiv- 
ing and discharging pupils, for each school bus assigned to such school so as to 
assure the most efficient use of such bus and the safety and convenience of the 
pupils assigned thereto. The superintendent shall examine such plan and may, 
in his discretion, obtain the advice of the State Board of Education with reference 
thereto. The superintendent shall make such changes in the proposed bus routes 
as he shall deem proper for the said purposes and, thereupon, shall approve the 
route. When so approved the buses shall be operated upon the route so estab- 
lished and not otherwise, except as provided in this subchapter. From time to 
time the principal may suggest changes in any such bus route as he shall deem 
proper for the said purposes, and the same shall be effective when approved by 
the superintendent of the county or city administrative unit. 

(b) Unless road or other conditions shall make it inadvisable to do so, public 
school buses shall be so routed on State-maintained highways that the school bus, 
to which such pupil is assigned, shall pass within one mile of the residence of each 
pupil, who lives one and one-half miles or more from the school to which such 
pupil is assigned. 

(c) All bus routes when established pursuant to this section shall be filed in the 
office of the board of education of the county or city administrative unit, and all 
changes made therein shall be filed in the office of such board within ten days 
after such change shall become effective. 

(d) If any school bus route established or changed as hereinabove provided is 
unsatisfactory to the district school committee, the committee may request the 
board of education of the county or city administrative unit to make such change 
in such route as the committee desires. In the event, the board of education shall 
hear the request of the district school committee and shall make such change, if 
any, in such route as to the board shall seem advisable so as to assure the most 
efficient use of such bus and the safety and convenience of the pupils assigned 
thereto. 

(e) No provision of this subchapter shall be construed to place upon the State, 
or upon any county or city, any duty to supply any funds for the transportation 
of pupils, or any duty to supply funds for the transportation of pupils who live 
within the corporate limits of the city or town in which is located the public school 
in which such pupil is enrolled or to which such pupil is assigned, even though 
transportation to or from such school is furnished to pupils who live outside the 
limits of such city or town. (1955, c. 1372, art. 21, s. 7; 1959, c. 573. 5. 5s) 

Editor’s Note. — The 1959 amendment discharging pupils” in the first sentence 
inserted “including stops for receiving and of subsection (ae 


§ 115-187. Inspection of school buses. — (a) The superintendent of 
schools in each county, and in each city administrative unit, shall cause each 
school bus owned or operated by such county or city administrative unit to be 
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inspected at least once each 30 days during the school year for mechanical defects, 
or other defects which may affect the safe operation of such bus. A report of 
such inspection, together with the recommendations of the person making the in- 
spection, shall be filed promptly in the office of the superintendent of the schools 
of such county or city administrative unit, and a copy thereof shall be forwarded 
to the principal of the school to which such bus is assigned. 

(b) It shall be the duty of the driver of each school bus to report promptly to the 
principal of the school, to which such bus is assigned, any mechanical defect or 
other defect which may affect the safe operation of the bus when such defect 
comes to the attention of the driver, and the principal shall thereupon report such 
defect to the superintendent of the schools of the county or city administrative 
unit. It shall be the duty of the superintendent of the schools of the county or 
city administrative unit to cause any and all such defects to be corrected promptly. 

(c) If any school bus is found by the principal of the school, to which it is as- 
signed, or by the superintendent of the schools of the county or city administrative 
unit, to be so defective, that the bus may not be operated with reasonable safety, 
it shall be the duty of such principal or superintendent to cause the use of such 
bus to be discontinued until such defect is remedied, in which event the principal 
of the school, to which such bus is assigned, may permit the use of a different bus 
assigned to such school in the transportation of the pupils and employees assigned 
to the bus found to be defective. (195 Sj0 13 /2parued esse) 


§ 115-188. Purchase and maintenance of school buses, materials 
and supplies.—(a) ‘I'o the extent that the funds shall be made available to it for 
such purpose, a county board of education or a city board of education is author- 
ized to purchase from time to time such additional school buses and service ve- 
hicles or replacements for school buses and service vehicles, as may be deemed 
by such board to be necessary for the safe and efficient transportation of pupils 
enrolled in the schools within such county or city administrative unit. Any school 
bus so purchased shall be constructed and equipped as prescribed by the provi- 
sions of this subchapter and by the regulations of the State Board of Education 
issued pursuant thereto. 


(b) The tax levying authorities of any county are hereby authorized to make 
provision from time to time in the capital outlay budget of the county for the pur- 
chase of such school buses or service vehicles. 


(c) Any funds appropriated from time to time by the General Assembly for the 
purchase of school buses or service vehicles shall be allocated by the State Board 
of Education to the respective county and city boards of education in accordance 
with the requirements of such boards as determined by the State Board of Edu- 
cation, and thereupon shall be paid over to the respective county and city boards 
of education in accordance with such allocation. 


(d) The title to any additional or replacement school bus or service vehicle pur- 
chased pursuant to the provisions of this section, shall be taken in the name of the 
board of education of such county or city administrative unit, and such bus shall 
in all respects be maintained and operated pursuant to the provisions of this sub- 
chapter in the same manner as any other public school bus. 


(e) It shall be the duty of the county board of education to provide adequate 
buildings and equipment for the storage and maintenance of all school buses and 
service vehicles owned or operated by the county board of education or by the 
board of education of any city administrative unit in such county. It shall be the 
duty of the tax levying authorities of such county to provide in its capital outlay 
budget for the construction or acquisition of such buildings and equipment as may 
be required for this purpose. 

(f) In the event of the damage or destruction of any school bus or service ve- 
hicle by fire, collision, or otherwise, the board of education of the county or city 
administrative unit which shall own or operate such bus or service vehicle may 
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apply to the State Board of Education for funds with which to replace it. If the 
State Board of Education finds that such bus or service vehicle has been destroyed 
or damaged to the extent that it cannot be made suitable for further use, and if 
the State Board of Education finds that the replacement of such bus or service 
vehicle is necessary in order to enable such county or city administrative unit to 
operate properly its school bus transportation system, the State Board of Educa- 
tion shall allot to the board of education of such county or city administrative unit 
from the funds now held by the State Board of Education for the replacement of 
school buses or service vehicles, or from funds hereafter appropriated by the Gen- 
eral Assembly for that purpose, a sum sufficient to purchase a new school bus or 
service vehicle to be used as a replacement for such damaged or destroyed bus or 
service vehicle and upon such allocation such sum shall be paid over to or for the 
account of the board of education of such county or city administrative unit for 
such purpose. 

(g) All school buses or service vehicles purchased by or for the account of any 
county or city board of education, except school buses or service vehicles pur- 
chased by such board from another county or city board of education of this State, 
shall be purchased through the Division of Purchase and Contract. (1955,.-C. 
[372 ratte ese.) 


§ 115-189. Aid in lieu of transportation.—(a) When, by reason of road 
conditions or otherwise, any county or city board of education, which shall elect 
to operate a school bus transportation system, shall find it impracticable to furnish 
to a pupil transportation by school bus to the school in which such pupil is en- 
rolled, or to which such pupil is assigned, the board may assign such pupil to such 
other school within such county or city administrative unit as the board shall 
deem advisable, unless the parent or guardian of such pupil or the person stand- 
ing in loco parentis to such pupil, shall notify the principal of the school, in which 
such pupil is enrolled or to which such pupil is assigned, of the desire of such 
pupil to continue to attend such school without the benefit of transportation by 
school bus. 

(b) In the event that any county or city board of education, which shall operate 
a system of school bus transportation, shall find it impracticable to furnish to a 
pupil such transportation to the school in which such pupil is enrolled or to 
which such pupil is assigned, and if, as a result thereof, such pupil shall be re- 
quired to obtain board and lodging at a place other than the residence of such 
‘pupil in order to attend a school, such board may, in its discretion, provide for the 
payment to the parent or guardian of such pupil of a sum not to exceed twenty- 
five dollars ($25.00) per month for each school month that such pupil shall so 
obtain board and lodging at a place other than the residence of the pupil for the 
purpose of attending a school. (1955, c. 1372, art. 21, s. 10.) 


§ 115-190. Contracts for transportation.—Any county or city board 
of education may, in lieu of the operation by it of public school buses, enter into 
a contract with any person, firm or corporation for the transportation by such 
person, firm or corporation of pupils enrolled in the public schools of such county 
or city administrative unit for the same purposes for which such county or city 
administrative unit is authorized by this subchapter to operate public school buses. 
Any vehicle used by such person, firm or corporation for the transportation of 
such pupils shall be constructed and equipped as provided in this subchapter and 
in the regulations promulgated pursuant to this subchapter by the State Board of 
Education, and the driver of such vehicle shall possess all of the qualifications 
prescribed by such rules and regulations of the State Board of Education. In 
the event that any county or city board of education shall enter into such a con- 
tract, the board may use for such purposes any funds which it might use for the 
operation of school buses owned by the board, and the tax levying authorities of 
the county or of the city may provide in the county or city budget such additional 
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funds as may be necessary to carry out such contracts. (1955, c. 1372, art. 7A Ne 
Byvhly) 


§ 115-190.1. Transportation continued for area annexed to mu- 
nicipality.—In each and every area of the State where school bus transportation 
of pupils to and from school is now being provided, such school transportation 
shall not be discontinued by any State or local governmental agency for the sole 
reason that the corporate limits of any municipality have been extended to in- 
clude such area since February 6, 1957, and school bus transportation of pupils 
shall be continued in the same manner and to the same extent as if such area had 
not been included within the corporate limits of a municipality. QUE VA EY AM 


§ 115-191. Use of school buses by State guard or national guard,— 
When requested to do so by the Governor, the board of education of any county 
or city administrative unit is authorized and directed to furnish a sufficient num- 
ber of school buses to the North Carolina State guard or the national guard for 
the purpose of transporting members of the State guard or members of the na- 
tional guard to and from authorized places of encampment, or to and from places 
to which members of the State guard or members of the national guard are or- 
dered to proceed for the purpose of suppressing riots or insurrections, repelling 
invasions or dealing with any other emergency. Public school buses so furnished 
by any county or city administrative unit to the North Carolina State guard or the 
national guard shall be operated by members or employees of the State or na- 
tional guard, and all expense of such operation, including any repair or replace- 
ment of any bus occasioned by such operation, shall be paid by the State from the 
appropriations available for the use of the State guard or the national guard. 
(1055 pCa’ Gaatie ail bse ble) 


§ 115-192. Payment of awards to school bus drivers pursuant to 
the Workmen’s Compensation Act.—In the event that the Industrial Com- 
mission shall make an award pursuant to the Workmen’s Compensation Act 
against any county or city board of education on account of injuries to or the 
death of a school bus driver arising out of and in the course of his employment as 
such driver, the county or city board of education shall draw a requisition or 
requisitions upon the State Board of Education for the amount required to pay 
such award. The State Board of Education shall honor such requisition to the 
extent that it shall have in its hands, or subject to its control, available funds 
which have been or shall thereafter be appropriated by the General Assembly for 
the support of the nine months school term. It shall be the duty of the county or 
city board of education to apply all funds received by it from the State Board of 
Education pursuant to such requisition to the payment of such award. Neither 
the State nor the State Board of Education shall be deemed the employer of such 
school bus driver, nor shall the State or the State Board of Education be liable 
to any school bus driver or any other person for the payment of any claim, award, 
or judgment under the provisions of the Workmen’s Compensation Act or of any 
other law of this State for any injury or death arising out of or in the course of 
the operation by such driver of a public school bus. Neither the county or city 
board of education, the county or city administrative unit, nor the tax levying au- 
thorities for the county or city administrative unit shall be liable for the payment 
of any award made pursuant to the provisions of this section in excess of the 
amount paid upon such requisition by the State Board of Education, nor shall the 
county or city board of education, the county or city administrative unit, nor the 
said tax levying authorities be required to provide or carry workmen’s compensa- 
tion insurance for such purpose. (1955, c. 1292;) 
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ARTICLE 23, 
Certain Injuries to School Children Compensable. 


§ 115-193. State Board of Education authorized to pay claims.— 
The State Board of Education is hereby authorized and directed to set up in its 
budget for the operation of the public schools of the State a sum of money which it 
deems sufficient to pay the claims hereinafter authorized and provided for. The 
Board is hereby authorized and directed to pay out of said sum provided for this 
purpose to the parent, guardian, executor or administrator of any pupil who may 
be injured or whose death results from injuries received while such pupil is 
boarding, riding on, or alighting from a school bus owned and operated by any 
county or city administrative unit, and transporting pupils to or from the public 
schools of the State, or sustained as a result of the operation of a school bus on 
the grounds of the school in which such pupil is enrolled, medical, hospital, surgi- 
cal, and funeral expenses incurred on account of such injuries or death of such 
pupil in an amount not to exceed six hundred dollars ($600.00). This section 
shall not apply to injuries sustained as a result of the operation of any activity 
bus as distinguished from a regular school bus. (1955, c. 1372, art. Yep Ne 


§ 115-194. Approval of claims by State Board of Education final.— 
The State Board of Education is hereby authorized and empowered, under such 
rules and regulations as it may promulgate, to approve any claim authorized 
herein, and when such claim is so approved, such action shall be final: Provided, 
that the total benefits for hospitalization, medical treatment, and funeral expenses 
shall in no case exceed six hundred dollars ($600.00) for any pupil so injured. 
A aCe mer tel Se 24) 


§ 115-195. Claims paid without regard to negligence of driver; 
amounts paid out declared lien upon civil recoveries for child. — The 
claims authorized herein shall be paid by the said State Board of Education, re- 
gardless of whether the injury received by said pupil shall have been due to the 
negligence of the driver of the said school bus: Provided, that whenever there is 
recovery on account of said accident by the father, mother, guardian, or adminis- 
trator of such pupil against any person, firm or corporation, the amount ex- 
pended by the State Board of Education hereunder shall constitute a paramount 
lien on any judgment recovered by said parent, guardian, or administrator, and 
shall be discharged before any money is paid to said parent, guardian, or admin- 
istrator, on account of said judgment. (195), Cal of cu Attacce Sern) 


§ 115-196. Disease and injuries incurred while not riding on bus 
not compensable.—Nothing in this article shall be construed to mean that the 
State shall be liable for sickness, or disease, or for personal injuries sustained 
otherwise than by reason of the operation of such bus. (1955, c. 1372, art. 22, 
$14. ) 


§ 115-197. Claims must be filed within one year.—The right to com- 
pensation as authorized herein shall be forever barred unless a claim be filed with 
the State Board of Education within one year after the accident, and if death re- 
sults from the accident, unless a claim be filed with the said Board within one 
year thereafter. (1955) ¢.01372) art122)%5.'5)) 


SUBCHAPTER X. INSTRUCTION. 
ARTICLE 24. 
Courses of Study. 


§ 115-198. Standard course of study for each grade. — Upon the 
recommendation of the State Superintendent, the State Board of Education shall 
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adopt a standard course of study for each grade in the elementary school and in 
the high school. These courses of study shall set forth what subjects shall be 
taught in each grade, and outline the basal and supplementary books on each 
subject to be used in each grade. 

The State Superintendent shall prepare a course of study for each grade of the 
school system which shall outline the appropriate subjects to be taught, together 
with directions as to the best methods of teaching them as guidance for the 
teachers. ‘There shall be included in the course of study for each grade outlines 
and suggestions for teaching the subject of Americanism; and in one or more 
grades, as directed by the State Superintendent of Public Instruction, outlines 
for the teaching of alcoholism and narcotism. 

County and city boards of education shall require that all subjects in the course 
of study, except foreign languages, be taught in the English language, and any 
teacher or principal who shall refuse to conduct his recitations in the English 
language may be dismissed. (1955, c. 1372, art. 23, s. 1.) 


§ 115-199. Adult education.—When in the judgment of the State Board 
of Education a program of adult education should be established as a part of the 
public school system and when appropriations have been made therefor, there 
shall be organized and administered under the general supervision of the State 
Superintendent of Public Instruction, course in adult education: Provided, that 
county and city boards of education, in their discretion, may institute and sup- 
port such programs from local funds. (1955, c. 1372, art. 23, s. 2.) 


§ 115-200. Instruction for handicapped persons. — There shall be 
organized and administered under the general supervision of the State Superin- 
tendent of Public Instruction a program of special courses of instruction for 
handicapped, crippled, and other classes of individuals requiring special types of 
instruction. In carrying out the provisions of this section, the State Superintend- 
ent may appoint such personnel as may be needed: 

(1) To aid county and city boards of education in the organization of classes 
for the handicapped. 

(2) To recommend plans for the establishment of day classes in schools, 
home instruction and other methods of special education for handi- 
capped persons, and outline the curriculum to be pursued. 

(3) To provide the recommendation of competent medical and psychological 
authorities as to the eligibility of handicapped persons to take said 
courses. 

(4) To arrange where necessary for a handicapped child or adult person to 
attend school in an administrative unit or district other than the one in 
which he resides. 

(5) To cooperate with the State Department of Public Welfare, the State 
Board of Health, the State schools for the blind and deaf, the State 
sanatoria, the children’s hospitals, or other agencies concerned with 
the welfare and health of handicapped persons. 

Any child or adult who has been determined to be physically or mentally handi- 
capped shall be eligible for such special instruction as may be appropriate to his 
needs and which is available in the area of his residence. Classes of special edu- 
cation may be established and organized in any administrative unit or district 
which has one or more handicapped individuals when the approval of the State 
Superintendent of Public Instruction and the State Board of Education has been 
given. With the same approval, itinerant teachers may be employed to give 
special instruction. 

The State Board of Education is authorized to provide from funds available 
for public schools a program of special education outlined by the State Depart- 
ment of Public Instruction and approved by the State Board of Education. ‘The 
State Board is authorized to receive contributions and donations to be used in 
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conjunction with any appropriations that may be made to carry out the program 
of special education. (1955, c. 1372, art. 23, s. Oe) 


§ 115-201. Instruction in driver training and safety education. — 
There shall be organized and administered under the general supervision of the 
State Superintendent of Public Instruction a program of driver training and 
safety education in the public schools of this State, said courses to be noncredit 
courses taught by instructors approved by the State Department of Public In- 
struction. (1953, c. 1196; 1955, c. 1372, art. 23, s. 4; 1959, c. S/S eS aeLO.) 


Cross Reference. — See § 115-202 and which provided for transfer of certain 
note. funds from the Highway Fund to the 
Editor’s Note. — The 1959 amendment _ State Department of Public Instruction. 


struck out a former second paragraph 


§ 115-202. Boards of education authorized to provide courses in 
operation of motor vehicles.—(a) Course of Training and Instruction Au- 
thorized in Public High Schools—The State Board of Education and county and 
city boards of education in this State are hereby authorized to provide as a part 
of the curriculum of the public high schools in this State a course of training and 
instruction in the operation of motor vehicles and to make such course of training 
available to high school students who are found and designated to be eligible for 
such course of training and instruction as hereinafter provided. 


(b) Inclusion of Expense in Budget—The county and city boards of educa- 
tion of every administrative unit are hereby authorized to include as an item of 
instructional service and as a part of the current expense fund of the budget of 
the several high schools under their supervision, the expense necessary to in- 
stall and maintain a course of training and instructing eligible students in such 
schools in the operation of motor vehicles. 


(c) Appropriations. — The boards of county commissioners in the several 
counties of the State and the governing bodies of all municipalities having power 
to appropriate and raise money by taxation and otherwise are hereby authorized 
to appropriate funds necessary to pay the expenses necessary to install and main- 
tain in any public high school under their supervision a course of training and in- 
struction for eligible students in such schools in the operation of motor vehicles, 
whether or not the county board of education or administrative unit shall have 
included the cost of the same in its budget request when submitted for approval. 


(d) How Moneys Appropriated May Be Provided. — The board of county 
commissioners in the several counties of the State and the governing bodies of ail 
municipalities having power to appropriate money and to levy taxes and raise 
money are hereby authorized to provide the moneys appropriated pursuant to 
this section or pursuant to any other general, special or public-local act providing 
for such course of instruction and training in any public high school, by taxation, 
or by sale or rental of any real or personal property owned by such county or 
other taxing unit, or by use of any surplus funds on hand or acquired from any 
source; and the special approval of the General Assembly is hereby given for the 
levying of taxes for such purpose and for providing funds for such purpose by 
the other means herein mentioned. 


(e) Content of Course; What Students Eligible. — The words “a course of 
training and instruction for eligible students in the operation of motor vehicles” 
as applied to this section shall be construed to mean such course of instruction in 
the operation of motor vehicles as shall be prescribed or approved by the State 
Department of Public Instruction, provided that every such course shall include 
actual operation of motor vehicles by the students eligible for same, under the 
supervision of a qualified instructor. Only such students of the completed age of 
14 years and 6 months, and as shall be designated by the principal of the school 
upon recommendation of two teachers, shall be eligible for such course of instruc- 


587 


§ 115-203 Cu. 115. Epucation—Courses or Stupy § 115-205 


tion, subject to rules and regulations prescribed by the State Department of Pub- 
lic Instruction. 

(f) Acts Ratified and Confirmed.—The acts of all boards of county commis- 
sioners and the governing bodies of all municipalities, the acts of all county and 
city boards of education, and the acts of the State Board of Education heretofore 
done in connection with providing courses of training and instruction in the op- 
eration of motor vehicles in this State, including the appropriation and expendi- 
ture of funds for such purpose, are hereby ratified and confirmed. Ale Ee. Tes 


817.) 


Editor’s Note.—This section, which be- May 26, 1955, do not seem to be in con- 
came effective upon ratification, May 4, flict. 
1955, and § 115-201, which was ratified 


§ 115-203. Instruction in music education; supervisor and area 
supervisors.—There shall be organized and administered under the general su- 
pervision of the State Superintendent of Public Instruction a program of music 
education in the public schools of the State, and in the various communities in 
which said public schools are located. ‘The Department of Public Instruction is 
hereby authorized to employ a supervisor of music education and six area music 
supervisors in its program of promotion of music education. It shall be the duty 
of the supervisors to train leaders from the teachers, to hold conferences through- 
out the State with groups of teachers and demonstrate proper methods of teaching 
music, and to organize and direct leadership in music programs in the schools and 
in the communities of the State. (1955, c. 1372, art. 230 SHis) 


§ 115-204. Instruction in physical education and health education. 
—There shall be organized and administered under the general supervision of the 
State Superintendent of Public Instruction a comprehensive program of physical 
education and of health education including scientific instruction in the subjects 
of alcoholism and narcotism. It shall be the duty of teachers and principals in 
connection with this program to screen and observe all pupils in order to detect 
signs and symptoms of deviation from normal, and to record and report the re- 
sults of their findings in accordance with the established policies and procedures 
and upon blanks furnished for this purpose. The State Superintendent of Public 
Instruction, with the State Board of Health cooperating, shall make rules and 
regulations regarding screening and observation by teachers and for medical and 
psychiatric examination of pupils attending the public schools. Correction of 
chronic remediable defects for underprivileged children may be paid out of school 
health funds appropriated by the General Assembly to the State Board of Educa- 
tion for allocation to school administrative units in accordance with policies 
agreed upon by the State Superintendent of Public Instruction and the State 
Board of Health, and as otherwise provided by law. ‘The State Board of Health 
shall provide free dental treatment for as many underprivileged school children as 
possible each; year. , (1955, c: 1372, art. 23, 5.6.) 


§ 115-205. Observance of special days.—The State Superintendent of 
Public Instruction is hereby authorized and directed to provide suitable material 
for the appropriate observance in all the public schools of the State of all special 
days which are celebrated from year to year. All literature necessary for the 
proper observance of the days specified in this section shall be prepared by the 
Superintendent of Public Instruction and printed at the expense of the State. 
The Superintendent of Public Instruction may fix a later or an earlier date for 
the observance of any special day, the observance of which is required for a 
specific date, if it shall appear to him to be more convenient; and he may com- 
bine the programs so as to require the observance of any two or more of the 
special days at the same time. 

The special days appropriate for observance in North Carolina are: 
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(1) North Carolina Day on October the twelfth. 
(2) Temperance or Law and Order Day on the fourth Friday in January. 
(3) Arbor Day on the Friday following the fifteenth day of March. 
(4) The birthdays of George Washington, Robert Edward Lee, and Thomas 


Jonathan (Stonewall) Jackson, 

(5) Veterans Day, Memorial Day, and such other days as may be deemed of 

educational and patriotic value to the children and citizens of the State. (1955, 
Cir1G/2| arte 234 &. 73) 

Cross Reference——As to observance of Superintendent of Public Instruction is 

“Indian Day” in the public schools, see § hereby empowered to designate a day to 


147-18. be observed in the public schools of North 
Sir Walter Raleigh Day.—Session Laws’ Carolina as the ‘Sir Walter Raleigh Day’”. 
1953, c. 1267, s. 4, provides: “The State 


ARTICLE 25, 
Selection and Adoption of Textbooks. 


§ 115-206. Textbook needs are determined by course of study,— 
When the State Board of Education shall have adopted, upon the recommenda- 
tion of the State Superintendent of Public Instruction, a standard course of study 


of this article shall be used by the public schools of the State. Such supple- 
mentary books as may be adopted shall neither displace nor be used to the ex- 
clusion of basal books. (1955, c. 1372, art. 24, s. 1; 1959, c. O93 ,vsH 14) 

Editor’s Note. — The 1959 amendment 
deleted the word “all” formerly appearing 
after “by” in line seven. 


§ 115-207. State Board of Education to select and adopt textbooks. 
—The Board is hereby authorized to select and adopt for the exclusive use in 
the public schools of North Carolina, textbooks, publications, and instructional 
materials needed for instructional purposes, in each grade and on each subject 
matter in which instruction is required by law. It shall adopt for a period of not 
less than five years, two basal primers for the first grade, two basal readers for 
each of the first three grades, one basal reader for grades four to eight inclusive, 
and one basal book or series of books on all other subjects required to be taught 
in the first eight grades, and one basal book for all subjects taught in the high 
school: Provided, the Board may, in its discretion and within funds available, 
adopt two basal readers for grades four to eight inclusive: Provided, that not 
more than three basal books may be adopted on the subject of North Carolina 
history: Provided, further, the State Board of Education may enter into contract 
with a publisher for a period less than five years, if any advantage may accrue to 
the schools as a result of a shorter contract than five Vealee en Loa uee lore. 
anes 24,892 31959, .cr'693) sues) 

Editor’s Note. — The 1959 amendment 
inserted the first proviso. 


§ 115-208. Appointment of Textbook Commission; members and 
chairman; compensation.—The Governor, upon the recommendation of the 
State Superintendent, shall appoint a Textbook Commission of twelve members 
who shall hold office for four years, or until their successors are elected and quali- 
fied. The Governor shall fill all vacancies by appointment for the unexpired 
term. Seven of the members shall be outstanding teachers or principals in the 
elementary grades; five shall be outstanding teachers or principals in the high 
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school grades: Provided, that one of the members may be a county or city super- 
intendent. ‘he Commission shall elect a chairman, subject to the approval of the 
State Superintendent. ‘The members shall be paid a per diem and expenses as ap- 
proved by the Board. The reenactment of this section shall not have the effect of 
vacating the appointment or changing the terms of any of the Commissioners 
heretofore appointed. (1955, c. 1372, art. 24, s. 3.) 


§ 115-209. Commission to evaluate books offered for adoption.— 
The members of the Commission who are teachers or principals in the elementary 
grades shall evaluate all textbooks offered for adoption in the elementary grades. 
The members who are teachers or principals in the high schools shall evaluate 
all books offered for adoption in the high school grades. 

Each member shall examine carefully and file a written evaluation of each book 
offered for adoption. 

Special consideration shall be given in the evaluation report as to the suitability 
of the book to the grade for which it is offered, the content or subject matter, 
and other criteria prescribed by the Board. 

All evaluation reports shall be signed by the member making the report and 
filed alphabetically with the Board not later than a day certain as fixed by the 
Board when the call for adoption is made. (1955, c. 1372, art. 24, s. 4.) 


§ 115-210. Selection of textbooks by Board.—At the next meeting of 
the Board following the filing of the reports, the Textbook Commission shall 
meet with the Board and jointly examine the reports. The Board shall then 
select from the books evaluated such books which the board believes will meet 
the teaching requirements of the North Carolina public schools in the grade or 
grades for which they are offered. The Board shall then request sealed bids 
from the publishers of all books so selected. 

The Board shall make all needful rules and regulations with reference to ask- 
ing for bids, notifying publishers as to calls for adoption, execution and delivery 
of contracts, requirement of performance bonds, cancellation causes, and such 
other material matters as may affect the validity of the contracts. (1955, c. 1372, 
art. 24, s. 5.) 


§ 115-211. Adoption of textbooks and contracts with publishers.— 
The sealed bids of the publishers shall be opened at the next regular meeting of 
the Board in the presence of the Board. The Board may then adopt the books 
required by the course of study and enter into a contract with the publisher for 
such adopted books. The Board may refuse to adopt any of the books offered 
at the prices bid and call for new bids: Provided, that when bids are accepted by 
the Board and a contract entered into, the contract may require, in the discretion 
of the Board, that the total sales of each book in the State of North Carolina be 
reported annually to the Board. (1955, c. 1372, art. 24, s. 6.) 


§ 115-212. Continuance and discontinuance of contracts with pub- 
lishers; procedure for change of textbooks.—At the expiration of existing 
or future contracts, the Board may, upon approval of the publisher, continue the 
contract for any particular book or books indefinitely, that is, for a period not 
less than one nor more than five years. The Superintendent may at any time 
recommend to the Board that a given book is unsatisfactory for the schools, where- 
upon the Board may call for a new selection and adoption. 

In the event a change of any textbook is required by vote of the Board, the 
publisher shall be given ninety (90) days’ notice prior to the first day of May, 
at the expiration of which time the Board is authorized to adopt a new book or 
books on said subject. The publisher desiring to terniinate his contract which has 
been extended beyond the original contract period shall give notice to the Board 
ninety (90) days prior to the first day of May. The Board may then proceed to 
a new adoption, (1955, c. 1372, art. 24, s. 7.) 
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§ 115-213. Advice of Attorney General as to form and legality of 
contracts.—All contracts between the Board and publishers of textbooks shall 
be subject to the approval of the Attorney General as to form and legality. 

In the event that any publisher shall fail to keep his contract as to prices, dis- 
tribution, adequate supply of books in the edition adopted, or in any other way 
violates the terms of his contract, the Attorney General shall bring suit against 
such publisher when requested by the Board for such an amount as may be suf- 
ficient to enforce the contract or to compensate the State because of the loss sus- 
tained by failure to keep said contract. (1955, c. 1372, art. 24, s. 8.) 





§ 115-214. Publishers to register all agents or employees. — Pub- 
lishers submitting books for adoption shall register in the office of the State St- 
perintendent of Public Instruction all agents or other employees of any kind au- 
thorized to represent said company in the State, and this registration list shall 
be open to the public for inspection. (1955, c. 1372, art. 24, s. 9.) 


§ 115-215. Sale of books at lower price elsewhere reduces price to 
State.—Every contract made by the Board with the publisher of any school text- 
book on the adopted list in this State shall be deemed to have written therein a 
condition providing that in the event said publisher during the life of his contract 
with this State shall contract with another state, or with any county, city, town, 
or other municipality, or shall place said textbook on sale anywhere in the United 
States for a less price than that in his contract with the State of North Carolina, 
said publishers shall immediately furnish said textbooks to this State at a price not 
to exceed that for which the book is furnished, sold, or placed on sale in any other 
state, or in any other county, city, town, or municipality. (1955, c. 1372, art. 
24, s. 10.) 

ARTICLE 26. 


Providing Basal and Supplemental Textbooks and Instructional Materials. 


§ 115-216. Powers and duties of State Board of Education. — The 
children in the public schools of the State may be provided uniformly with free 
basal textbooks within the appropriation of the General Assembly for that pur- 
pose, and with supplementary textbooks and instructional materials at a mini- 
mum annual rental, the State Board of Education is hereby authorized and di- 
rected to administer a fund and to establish rules and regulations necessary to: 

(1) Acquire by contract or purchase such textbooks and instructional supplies 
which are or may be on the adopted list of the State of North Carolina, 
and to purchase materials, supplies, and equipment which the Board 
may find necessary to meet the need of the public school system of the 
State and to carry out the provisions of this article. 

(2) Provide a system of distribution of said textbooks and supplies to the chil- 
dren in the public schools of the State, and distribute such books as are 
provided under the rental system without the use of any depository 
other than some agency of the State, to use warehouse facilities for the 
distribution of all the supplies, materials, and equipment authorized to 
be purchased in subsection (1) hereof, 

(3) Provide for the free use, including the proper care and return thereof, of 
elementary basal textbooks to such grades, including the eighth grade 
of the elementary public schools of North Carolina as may be deter- 
mined by the Board. The title to said books shall be vested in the State: 
Provided, that the Board may furnish basal elementary textbooks on 
a rental basis in any or all elementary grades when it is deemed neces- 
sary. 

(4) Provide books for high school children in the public high schools of North 
Carolina on a rental basis. Said annual rental charge shall be collected 
in an amount not to exceed one-third of the cost of said textbooks : 
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Provided, that free basal books may be furnished to high school chil- 
dren if sufficient funds are available and if the Board finds it advisable 
to take such action. 


(5) Provide supplementary readers and other supplementary books for the 
elementary children in the public elementary schools of North Carolina 
on a rental basis. Said annual rental charge shall be collected in an 
amount not to exceed one-third of the cost of said textbooks: Provided, 
that the Board shall not charge a rental fee for books, supplies, and 
materials used in the public schools in excess of the actual cost to the 
State, including the handling and administration of such rentals. 

(6) Provide and distribute all blanks, forms, and reports necessary to keep a 
careful record of all the books, including their use, state of repair and 
such other information as the Board may require. 

(7) Buy and sell library books to be placed in the public schools of this State 
from a list to be selected by the State Superintendent of Public In- 
struction with the approval of the Board and to be placed in such 
schools as may be designated by the Board: Provided, that such library 
books shall be purchased in accordance with the rules and regulations 
duly promulgated by the Board. 

(8) Provide for the use of said textbooks without charge to the indigent chil- 
dren of the State. 

(9) Cause an annual audit to be made of all transactions of the Board in ad- 
ministering said book funds, which audit shal! show separately all items 
of cost for furnishing free basal textbooks and all other items of cost 
and all rentals collected on rental books. (1955, c. 1372, art. 25, s. 1.) 


§ 115-217. Proper care of books; right to purchase.—In the operation 
and management of both the free basal textbook system and the rental supple- 
mentary textbook system, plans shall be carried out whereby the same books, as 
far as possible, are assigned to the same school from year to year to the end that 
all children may be taught the proper care of books and that the cost of books 
for every school may be the more accurately determined. Those schools which 
reduce the cost of books by proper care may be given the advantage in additional 
new books to the amount of the saving: Provided, that nothing in this article shall 
be construed to prevent the purchase of textbooks needed for any child in the 
public schools of the State from said Board by any parent, guardian, or person 
in loco parentis. (1955, c. 1372, art. 25, s. 2.) 


§ 115-218. Legal custodians of books furnished by State.—County 
boards of education of county administrative unit and city boards of education 
of city administrative unit are hereby designated the legal custodians of all books 
furnished by the State, either for free use or on a rental basis. It shall be the 
duty of the said boards of education to provide adequate and safe storage facili- 
ties for the proper care of said books. (1955, c. 1372, art. 25, s. 3.) 


§ 115-219. Fumigation and disinfection of books.—The State Super- 
intendent of Public Instruction, in conjunction with the State Board of Health, 
shall adopt rules and regulations governing the use of fumigation and disposal 
of textbooks from quarantined homes and for the regular disinfection of all text- 
books used in the public schools of the State: Provided, that said rules shall be 
attached to any rules and regulations that the State Board of Education may 
promulgate. (1955, c. 1372, art. 25, s. 4.) 


§ 115-220. County and city units may withdraw from State system. 
—Whenever any county or city administrative unit has paid over to the State 
Board of Education, in rentals, a sum equal to the price fixed by said Board for 
the sale of rental textbooks, said county or city administrative unit may, at its 
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option, with the approval of the Board, withdraw from the textbook rental sys- 
tem set up under rules and regulations adopted by the Board, and upon such 
withdrawal shall become the absolute owner of all such textbooks for which the 
purchase price has been paid in full to the said Board. (i OSSNeRIS72fartr25 7505.) 


§ 115-221. Rentals paid to State treasury; for use of only those 
paying rentals.—All sums of money collected as rentals under the provisions of 
this article on State owned books shall be paid monthly as collected into the State 
treasury, to be entered as a separate item known as the “State Texthook Rental 
Fund,” and shall be disbursed only by order of the State Board of Education. 
When all advances made from the general fund of the State for setting up said 
textbook rental system have been paid from rentals collected, any surplus funds 
shall be used only to reduce the annual rentals charged and to bear the expense 
of operating the State textbook rental system: Provided, that, in the discretion of 
the Board, such surplus funds and other revenues of the textbook rental system 
may be used only for providing additional textbooks, library books, and other in- 
structional materials for the use of the pupils who pay the rental fees. (1955, c. 


1372; arti2s, §. 0.) 


§ 115-222. Free book system separate from rental system. — The 
system of providing free basal textbooks for both elementary and high schools, 
when provided, shall be separate from the rental textbooks and supplementary 
book system, and shall depend upon appropriations from the general fund of the 
State for both the cost of the books and for operating and administering the sys- 
PeMemloooGrLO/ ze artyioo8 Ss. 7.) 


§ 115-223. Duties and authority of superintendents of local ad- 
ministrative units; withholding salary for failure to comply with sec- 
tion.—It shall be the duty of the superintendent of each administrative unit as 
an official agent of the State Board of Education to administer the provisions of 
this article and the rules and regulations of the Board insofar as said article and 
said rules and regulations may apply to said unit. The superintendent of every 
administrative unit shall have authority to require the cooperation of principals 
and teachers to the end that the children may receive the best possible service, 
and that all the books and moneys may be properly accounted for. In the event 
any principal or teacher shall fail to comply with the provisions of this section, 
it shall be the duty of the superintendent to withhold the salary vouchers of said 
principal or teacher until the duties imposed hereby have been performed 

In the event any superintendent shall fail to comply with the provisions of this 
section, it shall be the duty of the State Board of Education and the State Super- 
intendent of Public Instruction to withhold salary vouchers of said superintendent 
and the State Treasurer shall not pay same until the duties imposed hereby have 
been performed, and it shall be the duty of the State Superintendent as secre- 
tary of the State Board of Education to notify the State Board of Education and 
the State Treasurer in the event any superintendent shall fail to comply with 
the provisions of this section, and no payment shall be made until notice has been 
received from the State Superintendent as secretary of the State Board of Edu- 
cation that the provisions of this section have been complied with. (1955, c. 1372, 
Brie? 5) 6...) 


§ 115-224. County and city boards authorized to operate local sys- 
tems.—Any county or city board of education now operating a textbook rental 
system, or any such board that may hereafter withdraw from the State system 
under the provisions of G. S. 115-220 to operate its own system, shall be per- 
mitted to continue, or to operate, such local rental system without regulation from 
the State Board of Education except as provided in G. S. 115-225. 

County and city boards of education are hereby authorized and empowered to 
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make all necessary rules and regulations concerning the operation of local rental 
systems to provide the children of their administrative units with the advantages 
of an adequate supply of basal and supplementary textbooks, library books, and 
appropriate instructional materials. For these purposes, funds appropriated in 
the current expense and in the capital outlay budgets of such units may be used. 


G1955; cf 1G/2harhazo sry.) 


§ 115-225. Rental fees charged by administrative units operating 
local system.—County and city boards of education shall charge rental fees in 
accordance with schedules submitted to and approved by the State Board of Edu- 
cation. The receipt given pupils upon the payment of any book rentals shall show 
separately, the fee collected for basal textbooks, the fee collected for supplementary 
textbooks, the fee collected for library books, and the fee collected for instruc- 
tional supplies. (1955, c/1372, art. 25, s. 10.) 


§ 115-226. Boards must keep complete records and audit same; un- 
lawful to use book funds for other purposes.—It shall be the duty of such 
county and city boards of education as may establish a book fund and a rental 
system for their local units to keep an accurate and complete record of all receipts 
and disbursements made from such fund, and to cause such records and accounts 
thereof to be audited in July of each and every year and to file a copy of said 
audit with all the authorities required by law in the case of the annual audit of 
county and city boards of education. 

It shall be unlawful for any county or city board of education to use any part of 
the funds so provided for any purpose, even temporarily, other than the purposes 
for which said fund is established. (1955, c. 1372, art. 25, s. 11.) 


§ 115-227. Boards may purchase books from State; patrons from 
boards.—County and city boards of education are hereby authorized to purchase 
from the State Board of Education, basal and supplementary textbooks, library 
books, and instructional supplies for use in a local rental system. Any patron of 
the public schools may purchase textbooks from his county or city board of edu- 
Cation at cose 1955.-c 3/2. att cons les) 


§ 115-228. How local rental funds handled and paid out.—All school 
book rental fees collected by county and city boards of education shall be de- 
posited as collected with the county or city treasurer, and shall be paid out only 
on vouchers signed by the chairman and secretary of such board. (1955, c. 1372, 
artiZs, Saloe 

ARTICLE 27. 


Vocational Education. 


§ 115-229. Acceptance of benefits of Federal Vocational Education 
Act.—The State of North Carolina hereby accepts all the provisions and bene- 
fits of an act passed by the Congress of the United States entitled “An act to 
provide for the promotion of vocational education; to provide for cooperation 
with the states in the promotion of such education in agriculture and the trades 
and industries; to provide for cooperation with the states in the preparation of 
teachers of vocational subjects, and to appropriate money and regulate its ex- 
penditures” as provided by the Smith-Hughes Act and amendments thereto: Pro- 
vided, however, that the State Board of Education is not authorized to accept 
any such funds upon any condition that the public schools of this State shall be 


operated contrary to any provision of the Constitution or statute of this State. 
(19552 cHI3/2Z PES P2605 ais) 


§ 115-230. Powers and duties of Board.—The State Board of Educa- 
tion shall have all necessary authority to cooperate with the United States Of- 
fice of Education in the administration of the Federal Vocational Educational 
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Act, to administer any legislation pursuant thereto enacted by the State of North 
Carolina, and to administer the funds provided by the federal government and 
the State of North Carolina for the promotion of vocational education in agri- 
cultural subjects, trade and industrial subjects, and home economics subjects. The 
Board shall have full authority to formulate plans for the promotion of voca- 
tional education in such subjects as are an essential and integral part of the pub- 
lic school system of education of the State of North Carolina, and to provide for 
the preparation of teachers in such subjects. It shall have full authority to fix 
the compensation, subject to the approval of the Personnel Department, of such 
officials and assistants as may be necessary to administer the federal act and this 
article for the State of North Carolina, and to pay such compensations and other 
necessary expenses of administration from funds appropriated. It shall have au- 
thority to make studies and investigations relating to vocational education in such 
subjects; to publish the results of such investigations, and to issue other publica- 
tions as seem necessary to the Board; to promote and aid in the establishment by 
local communities of schools, departments, or classes giving instruction in such 
subjects ; to cooperate with local communities in the maintenance of such schools, 
departments, or classes; to prescribe qualifications for teachers, directors, and 
supervisors of such subjects; to cooperate in the maintenance of classes supported 
and controlled by public institutions for the preparation of teachers, directors and 
supervisors of such subjects, or to maintain such classes under its own direction 
and control; to establish and determine by general regulations the qualifications 
to be possessed by persons engaged in the training of vocational teachers: to 
cooperate with the United States Office of Education in the operation and con- 
duct of vocational schools known and designated as industrial education centers 
and to administer the funds and property provided by the federal government 
and by the State of North Carolina for the operation of such schools, The 
instruction in such industrial education centers shall be available to both adults 
and select high school students who have completed those courses that are pre- 
requisite to the specific instruction desired. Assignments to an industrial edu- 
cation center shall be made under the provisions of article 21 of this chapter. 
C1055, cr 13/7Z, arteco, 72 T1050 et 91L5is: Ze 

Editor’s Note. — The 1959 amendment “United States Office of Education.” It 
struck out the words “Federal Board of also added the part of the section follow- 
Vocational Education” formerly appearing ing “vocational teachers’ in line twenty- 
in lines two and three of this section and six. 
inserted in lieu thereof the following: 


§ 115-231. State Superintendent to enforce article.—The State Su- 
perintendent of Public Instruction shall serve as executive officer of the State 
Board of Education, and shall designate, by and with the advice and consent of 
the State Board of Education, such assistants as may be necessary to properly 
carry out the provisions of this article. The State Superintendent shall also carry 
into effect such rules and regulations as the Board may adopt, and shall prepare | 
such reports concerning the condition of vocational education in the State as the 
Board may require. (1955, c. 1372, art. 26, s. 3.) 


§ 115-232. State appropriation for vocational education.—The State 
of North Carolina appropriates out of the General Fund a sum of money for 
each fiscal year at least equal to the maximum sum which may be allotted to the 
State of North Carolina from the federal treasury under the provisions of the 
Smith-Hughes Act and amendments thereto: Provided, that only such portion of 
the above State appropriation shall be used as may be necessary to carry on the 
work outlined in this article to meet the federal requirements or to meet require- 
ments approved by the State Board of Education. (1955, c. 1372, art. 26, s. 4.) 


§ 115-233. State Treasurer authorized to receive and disburse vo- 
cational education funds.—The State Treasurer is hereby designated and ap- 
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pointed custodian of all moneys received by the State from the appropriation 
made by said act of Congress or any other acts of Congress passed subsequent 
thereto, and he is authorized to receive and to provide for the proper custody of 
the same and to make disbursements thereof in the manner provided for in said 
acts and for the purpose therein specified. He shall also pay out moneys appro- 
priated by the State of North Carolina for the purpose of carrying out the pro- 


visions of this article upon the order of the State Board of Education. C1055, "C: 
1372,:attg20is, 65a) 


§ 115-234. Cooperation of county and city authorities with State 
Board.—County and city boards of education may cooperate with the State Board 
of Education in the establishment of vocational schools or classes giving instruc- 
tion in agricultural subjects, or trade and industrial subjects, or in home economics 
subjects and distributive education, and may use moneys raised by public taxa- 
tion in the same manner as moneys are used for other public school purposes: 
Provided, that vocational teachers shall be employed in the same manner as are 
other public school teachers. (1955, c. 1372,,art. 26; $26.) 


§ 115-235. High schools offering vocational agriculture authorized 
to acquire lands for forest study.—(a) County and city boards of education 
are hereby authorized and empowered to acquire by gift, purchase or lease for not 
less than twenty years, a parcel of woodland or open land of not more than twenty 
acres suitable for forest planting or other vocational training. 

(b) Each deed for such land shall be made to “The ....... County Board 
of Education” for schools that are in the county administrative unit, and to “The 
Pie Ute te: TOE eae City Board of Education” for city schools undertaking forest 
study or other vocational training, and the title to such land shall be examined 
and approved by the county attorney. 

(c) Any school forest thus acquired shall be placed under the management of 
the department of vocational agriculture of the school, to be handled in accord- 
ance with plans approved by some available publicly employed forester. Wiher 
CALG7Zeante 26; Say 

ARTICLE 28. 


Textile Training School. 


§ 115-236. Creation of board of trustees; members and terms of 
office; no compensation.—The affairs of the North Carolina Vocational 'Tex- 
tile School shall be managed by a board of trustees composed of six members, 
who shall be appointed by the Governor, and the State Director of Vocational 
Education as ex officio member thereof. The terms of office of the trustees ap- 
pointed by the Governor shall be as follows: Two of said trustees shall be ap- 
pointed for a term of two years; two for three years; and two for four years. At 
the expiration of such terms, the appointments shall be made for periods of four 
years. In the event of any vacancy on said boards, the vacancy shall be filled by 
appointment by the Governor for the unexpired term of the member causing 
such vacancy. ‘The members of the said board of trustees appointed by the Gov- 
ernor shall serve without compensation. The re-enactment of this section shall 
not have the effect of vacating the appointment or changing the terms of any 
of the members of said board of trustees heretofore appointed. (1955, c. 1372, 
art. 27 jsiala) 


§ 115-237. Powers of board.—The said board of trustees shall hold all 
the property of the North Carolina Vocational Textile School and shall have 
the authority to direct and manage the affairs of said school, and within available 
appropriations therefor, appoint a managing head and such other officers, teach- 
ers and employees as shall be necessary for the proper conduct thereof. The board 
of trustees, on behalf of said school, shall have the right to accept and administer 
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any and all gifts and donations from the United States government or from any 
other source which may be useful in carrying on the affairs of said school. Pro- 
vided, however, that the said board of trustees is not authorized to accept any 
such funds upon any condition that the said school shall be operated contrary to 


any provision of the Constitution or statutes of this State. (1955, c. 1372, art. 27, 
S22.) 


§ 115-238. Board vested with powers and authority of former 
boards.—The board of trustees acting under authority of this article is vested 
with all the powers and authority of the board created under authority of chapter 
360 of the Public Laws of 1941, and the board created under authority of chap- 
ter 806 of the Session Laws of 1945. (10553 0. 11372 ,art: ZF ESCSS) 


§ 115-239. Persons eligible to attend institution; subjects taught. 
—Persons eligible for attendance upon this institution shall be at least sixteen 
years of age and legal residents of the State of North Carolina: Provided, that 
out-of-state students, not to exceed ten per cent (10%) of the total enrollment, 
may be enrolled when vacancies exist, upon payment of tuition, the amount of 
tuition to be determined by the board of trustees. The money thus collected is 
to be deposited in the treasury of the North Carolina Vocational Textile School, 
to be used as needed in the operation of the school. ‘The institution shall teach 
the general principles and practices of the textile manufacturing and related sub- 
jects. (1955, c. 1372, art. 24 esn4s) 


ARTICLE 29, 
Vocational Training in Building Trades. 


§ 115-240. Use of funds for purchase of building sites, materials, 
and for acquiring skilled services.—lI,ocal school administrative units are au- 
thorized to use supplementary tax funds or other local funds available for the 
support of vocational education to purchase suitable building sites on which dwell- 
ings or other buildings are to be constructed by vocational building trades classes. 
Such school administrative units are authorized to use such funds to pay the fees 
necessary in securing and recording deeds to such property and to purchase all 
materials needed to complete the construction of buildings by vocational building 
trades classes: Provided, however, that the cost of materials for any one project 
shall not exceed seven thousand dollars ($7 ,000.00) and not more than one project 
may be undertaken within one school year. ) 

Local school administrative units are authorized to expend such funds in ac- 
quiring skilled services, including electrical, plumbing, heating, sewer, water, 
transportation, grading and landscaping needed in the construction and comple- 
tion of buildings beyond those which can be supplied by the students in such vo- 
cational trades classes. (1955, c. 1372, art. eos aa)) 


§ 115-241. Sale of buildings constructed by building trades classes; 
disposition of proceeds.—When any such building is completed, the govern- 
ing body of the local school administrative unit, upon finding that such building 
is not needed for public school purposes, shall sell the same at public auction in 
the same manner and by the same procedure as is provided in subsection (a) of G, 
S. 115-126. The proceeds from the sale of such projects may be kept in a te 
volving fund by said unit to be used in succeeding years to finance similar build- 
ing projects: Provided, that the board of education of the administrative unit may 
allocate from the profits from such projects funds to purchase equipment needed 
by the building trades classes. In case this type of activity is abandoned, the 
moneys accumulated shall be paid into the school fund of the county or ete ad- 
ministrative unit from which the original appropriation was made. (1955, c. 


1372;-art. 28, s. 2.) 
597 


§ 115-242 Cu. 115. Epucation—DIsaBLED PERSONS § 115-245 


§ 115-242. Advisory committee on construction of projects. — The 
board of education of the administrative unit in which the proposed project of 
construction is to be undertaken shall appoint an advisory committee composed 
of five persons residing within the administrative unit and no project of a nature 
described in this article shall be undertaken without the approval of a majority 
of the advisory committee. (1955, c. 1372, art. 28, s. 3.) ; 


ARTICLE 30. 
Vocational Rehabilitation of Persons Disabled in Industry or Otherwise. 


§ 115-243. Acceptance of federal aid.—The State of North Carolina 
hereby accepts all of the provisions and benefits of an act passed by the Congress 
of the United States to provide for the promotion of vocational rehabilitation of 
persons disabled in industry or otherwise and their return to civil employment, 
approved as Public Law 565, August third, one thousand nine hundred fifty-four. 
Provided, however, that the State Board of Education is not authorized to accept 
any such funds upon any condition that the public schools of this State shall be 
operated contrary to any provision of the Constitution or statute of this State. 
C1IOS5 SCMES 72 ealteco nc. tt) 


§ 115-244. Authority to cooperate and plan program of rehabilita- 
tion.—The State Board of Education shall have all necessary authority to co- 
operate with the Federal Office of Vocational Rehabilitation in the administration 
of the act of Congress providing for the vocational rehabilitation of persons in- 
jured in industry or otherwise; to administer any legislation pursuant thereto 
enacted by the State of North Carolina; and to administer the funds provided 
by the federal government and the State of North Carolina. The Board shall have 
full authority to formulate plans for the promotion of vocational rehabilitation, 
and it shall have full authority, subject to the approval of the personnel Depart- 
ment, to fix the compensation of such officials and assistants as may be necessary 
to administer the federal act and this article for the State of North Carolina; and 
to pay such compensation and other expenses of administration as are necessary 
from funds appropriated under this law. It shall have authority to make studies 
and investigations relating to vocational rehabilitation; to publish the results of 
such investigations and to issue other publications as seem necessary to the Board ; 
to promote and aid in the establishment of schools, departments, or classes giving 
instruction in vocational subjects for rehabilitation purposes; and to prescribe 
qualifications for the teachers, directors, and supervisors of such subjects. 

The State Board of Education, in order to carry out the provisions of this arti- 
cle, shall secure the cooperation of federal, State, and local health agencies in 
getting a complete report of any persons under treatment in hospitals, clinics, dis- 
pensaries, health officers and private physicians, for any injury or disease that 
may render them permanently, physically, and vocationally handicapped to such 
an extent that they are, or will be, unable to support themselves. (1955, c. 1372, 
artiwe9s Sas2,) 

ARTICLE 31. 


Business, Trade and Correspondence Schools. 


§ 115-245. Business, trade and correspondence schools defined; 
schools included.—(a) Business, trade, and correspondence schools shall be 
defined as follows: Any person, partnership, association of persons, or any 
corporation, or operators of schools within the State of North Carolina, which 
teach publicly, for compensation, any or all subjects usually taught in such 
schools: Provided, that any person or individual, who undertakes to give in- 
struction to five or fewer students in a business or trade school, shall not be con- 
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strued to be the operator of such a school, but shall be considered as operating a 
coaching service. 

(b) A business school is one which teaches any or several of the subjects 
usually taught in a business or commercial school or which may be needed to 
train youths or adults for office work, accounting, general clerical, telegraphy, 
communications, distribution, or other business or government positions. 

(c) Trade schools are those concerned with teaching any or several of the 
subjects needed to train youths or adults in the skills, technical knowledge, re- 
lated industrial information, and job judgment, necessary for success in one or 
more skilled trades, industrial occupations, or related occupations. 

(d) A correspondence school is one which teaches or instructs in any subject 
area through the medium of correspondence between the pupil and the school, 
usually through printed or typewritten matter sent by the school and written re- 
sponses by the pupil. 

(e) It is the purpose of this article to include all private schools operated for 
profit in one or the other of the above categories: Provided, that any school for 
which there is another legally existing licensing board in this State is exempt 
from the provisions of this article. (1955, c. 1372, art. BO, eas ie v2 O57 ec 
1000. ) 

Editor’s Note. — The 1957 amendment 
rewrote this article. 


§ 115-246. Must secure license before operating. — Any party or 
parties mentioned in § 115-245 of this article desiring to establish and operate a 
business school, a trade school, a correspondence school, or a branch of any such 
school within the State of North Carolina for the purpose of teaching such 
courses as are usually taught in such schools, before commencing business, must 
secure a license from the State Board of Education of the State of North Caro- 
lina authorizing said party or parties to open and conduct such school or branches 


mereotss( 1959, c? 1372, att: 30,7s.13= .1957;'c. 1000. ) 


§ 115-247. Application for license; investigation; issuance or de- 
nial of license; fees; notification of changes; transfer of license.—Ap- 
plication for a license to open and conduct such a school, or branch school, shall 
be made to the State Board of Education on blanks to be furnished by said board, 
and such application shall be properly verified and shall contain such of the 
following information as may apply to the particular school, or branch school, 
for which a license is sought: 


(1) The title or name of the school or classes, together with the name and 
address of the ownership and of the controlling officers thereof; 

(2) The general field of instruction; 

(3) The place or places where such instruction will be given ; 

(4) A specific listing of the equipment available for instruction in each field; 

(5) The qualifications of instructors and supervisors; nbs 

(6) Financial resources available to equip and to maintain the school or 
classes ; 

(7) And such additional information as the Board may deem necessary to 
enable it to determine the adequacy of the program of instruction and 
matters pertaining thereto. 

Each application for a license shall be accompanied by an application fee of 
not less than twenty-five dollars ($25.00) and not more than fifty dollars 
($50.00). The amount of said fee shall be in the discretion of said Board and 
the fee shall be fixed by said Board to cover travel and other expenses of its rep- 
resentatives in investigating the application and any complaints against such 
schools. All such fees shall be paid before the license is issued and annually 
thereafter on the first day of July so long as said school shall continue to operate. 
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If, after due investigation and consideration on the part of said Board, it is 
shown to the satisfaction of said Board that said applicant is both professionally 
and financially qualified to conduct said school, that the operators thereof possess 
good moral character, and that provisions for the school meet standards and 
regulations established by said Board, then the Board shall approve the appli- 
cation and issue a license to said applicant. If the Board is not satisfied with 
the professional, financial, and moral qualifications of the applicant or that the 
school meets standards and regulations established by the Board, it shall dis- 
approve the application and deny a license to said applicant. 

After a license is issued to any school by the State Board of Education on the 
basis of its application, it shall be the responsibility of said school to notify im- 
mediately said Board of any changes in the ownership, administration, location, 
faculty, the instructional program or other changes as may affect significantly the 
course of instruction offered. 

In the event of the sale of such school, the license already granted to the orig- 
inal owner or operators thereof shall not be transferable to the new ownership or 
opetators. (195 5picHde Zeer, BOMse4 1957 L008) 


§ 115-248. Execution of bond required; filing and recording.—Be- 
fore the State Board of Education shall issue such license, the person, partner- 
ship, association of persons, or corporation shall execute a bond in the sum of 
one thousand dollars ($1,000.00), signed by a solvent guaranty company author- 
ized to do business in the State of North Carolina, or by two solvent individual 
sureties, payable to the State of North Carolina, and approved as to solvency 
by the clerk of the superior court of the county in which such school or branch 
school will be located and conduct its business, conditioned that the principal in 
said bond will carry out and comply with each and every contract, made and 
entered into by said school or branch school, acting by and through its officers 
and agents, with any student who desires to enter such school or branch school 
and to take any courses offered therein and will pay back to such student all 
amounts collected in tuition and fees in case of failure on the part of the parties 
obtaining a license from the State Board of Education to open and conduct a 
business school, trade school, or a correspondence school, to comply with its con- 
tracts to give the instructions contracted for, and for the full period evidenced 
by such contract. Such bond shall be filed with the clerk of superior court of 
the county in which the school or branch school executing the bond is located, 
and shall be recorded by such clerk in a book provided for that purpose. 

The requirement herein specified for giving the aforesaid bond of one thou- 
sand dollars ($1,000.00) shall apply to all business, trade, or correspondence 
schools, or any branches thereof operating in North Carolina, and the State 
Board of Education shall not issue any license to any person, firm, or corporation 
to operate any of the aforesaid schools until said bond has been given and notice 
of the approval of same by the clerk of superior court has been filed with said 
Board of Education. Operators’ bonds of one thousand dollars ($1,000.00) 
each shall be required for each branch of such business, trade, correspondence 
schools, or any branch thereof operated within the State by any person, partner- 
ship, or corporation. (1955, c. 1372, art. 30, s. 5; 1957, c. 1000.) 


§ 115-249. Rights of action upon bond in event of breach; revoca- 
tion of license; Board generally to supervise schools; regulations and 
standards.—In any and all cases where the party receiving the license from 
the State Board of Education fails to comply with any contract made and entered 
into with any student, or with the parents or guardian of said student, then the 
State of North Carolina upon the relation of said student, parent, or guardian 
entering into the contract shall have a cause of action against the principal and 
sureties on the bond as herein provided for the full amount of payments made to 
such person, with six per cent (6%) interest from the date of payment of said 
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amount. For a violation of its contract with a student, or for other good cause, 
the State Board of Education is authorized to revoke the license issued to the 
offending school. Through periodic reports required of licensed schools or 
branch schools and by inspections made by members of the State Board of Ed- 
ucation or its authorized representatives, the State Board of Education shall 
have general supervision over business, trade, and correspondence schools in the 
State, the object of said supervision being to protect the public welfare by having 
the licensed business, trade, or correspondence schools maintain proper school 
quarters, equipment, and teaching staff and to have the school carry out its ad- 
vertised promises and contracts made with its students and patrons. 

To this end, the State Board of Education is authorized to issue such regula- 
tions and standards and to employ such personnel as are necessary to insure a 
satisfactory program of instruction and ethical conduct on the part of operators 
of such schools. (1955, c. 1372, art. 30, s. 6: 1957, c. 1000.) 


§ 115-250. Operating school without license made misdemeanor.— 
Any person, or each member of any association of persons, or each officer of any 
corporation who opens and conducts a business school, a trade school, or a cor- 
respondence school, or branch school, as defined in this article without first hav- 
ing obtained the license herein required, and without first having executed the 
bond required, shall be guilty of a misdemeanor and be punishable by a fine of 
not less than one hundred dollars ($100.00), nor more than five hundred dollars 
($500.00) or thirty days’ imprisonment, or both, at the discretion of the court, 
and each day said school continues to be open and operated shall constitute a sep- 
arate offense.- (1955; ¢. 1372, art. 30, s.'7: 1957,.¢.. 1000.) 


§ 115-251. Institutions exempted.—The provisions of this article shall 
not apply to any established university, professional, or liberal arts college, public 
or private high school approved by the State Department of Public Instruction, 
or any State institution which has heretofore offered, or which may hereinafter 
offer one or more courses covered in this article, provided that the tuition fees 
and charges, if any, made by such university, college, high school, or State insti- 
tution shall be collected by their regular officers in accordance with the rules and 
regulations prescribed by the board of trustees or governing body of such uni- 
versity, college, high school, or State institution; but the provisions of this article 
shall apply to all business schools, trade schools, correspondence schools, or 
branch schools, as defined in this article, and operated within the State of North 
Carolina as such institutions, except schools for which there are other legally 
existing licensing boards. (1955, c. 1372, art. a0 Se 1957, .c, L000.) 


§ 115-252. Application of article to nonresidents, etc.—All persons, 
partnerships, associations of persons, which are nonresidents of North Carolina 
or corporations organized and chartered under the laws of any other state, must 
comply with the provisions of this article before such can open and conduct a | 
business, trade, correspondence, or branch school in the State of North Carolina. 

All corporations chartered and organized under the laws of any state other 
than the State of North Carolina and all persons, partnerships and associations 
of persons not residents of this State operating business, trade or correspondence 
schools in this State, shall comply with the provisions of this article to the ex- 
tent of seeing to it that all agents representing such school in the solicitation of 
business in this State shall be licensed under the provisions of G. S. 115-253 
and shall have executed the bond required by G. S. 115-248 and G. S. 115-249, 
(1955, c. 1372, art. 30, s. 9; 1957, c. 1000; 1959, c. 573, s. 17.) 

Editor’s Note. — The 1959 amendment 
added the second paragraph. 


§ 115-253. Solicitors.—All persons soliciting students within the State of 
North Carolina for any business, trade, or correspondence school, as defined in 
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this article, and located within or without the State of North Carolina shall be 
required to secure on July first of each year an annual license from the State 
Board of Education, such license to cost five dollars ($5.00). When application 
is made for such license by a solicitor, he shall submit to said Board for its ap- 
proval a copy of each type of contract offered prospective students and used by 
his said school, together with such advertising material and other representations 
as are made by said school to its students or prospective students, and such in- 
structional material as requested by the Board to enable it to evaluate the instruc- 
tional program, as well as the sales methods. If the Board approves the instruc- 
tional program and the solicitor, it shall issue to the solicitor a license card 
permitting him to solicit students for his school, but such license shall be issued 
only on an annual basis, expiring June 30 of each year, and must be renewed an- 
nually to entitle such solicitor to solicit students thereafter: Provided, that before 
a license is issued to the solicitor of an out-of-state business, trade or cor- 
respondence school, said solicitor shall execute the bond required for resident 
schools under the provisions of G. §, 115-248 and G. S. 115-249. Every school 
employing such solicitors shall be responsible for the acts, representations and 
contracts made by its solicitors. Any person soliciting students for any such 
school without first having secured a license from the State Board of Education 
and without having executed the bond required by this article, shall be guilty 
of a misdemeanor and be punishable by a fine of not less than one hundred dol- 
lars ($100.00) or imprisonment for not more than thirty (30) days, or by both 
such fine and imprisonment, in the discretion of the court. (1955, c. 1372, art. 
BU Rs 10 19575 C1000 21050 Clos oe selon) 

Editor’s Note. — The 1959 amendment 
rewrote all of this section beginning with 
the proviso. 


§ 115-254. Contracts with unlicensed solicitors and schools made 
null and void.—All contracts entered into by business, trade, or correspondence 
schools, or branch schools, as defined in this article, or solicitors of such schools, 
and students or prospective students, and all promissory notes, or other evidence 
of indebtedness taken in lieu of cash payments by such schools or solicitors, shall 
be null and void unless such schools and solicitors are duly licensed as required 
by this article. (1957, c. 1000.) 

ARTICLE 32. 


Non-Public Schools. 


§ 115-255. Responsibility of State Board of Education to supervise 
non-public schools.—The State Board of Education, while providing a general 
and uniform system of education in the public schools of the State, shall always 
protect the right of every parent to have his children attend a non-public school 
by regulating and supervising all non-public schools serving children of secondary 
school age, or younger, to the end that all children shall become citizens who pos- 
sess certain basic competencies necessary to properly discharge the responsibilities 
of American citizenship. The Board shall not, in its regulation of such non- 
public schools, interfere with any religious instruction which may be given in any 
private, denominational, or parochial school, but such non-public school shall meet 
the State minimum standards as prescribed in the course of study, and the children 
therein shall be taught the branches of education which are taught to the children 
of corresponding age and grade in the public schools and such instruction, except 
courses in foreign languages, shall be given in the English language. (1955, c. 
L3/2pott oie see) 


§ 115-256. Teachers must have certificates for grades they teach; 
instruction given must substantially equal that given in public schools. 
—All non-public schools in the State and all teachers employed or who give in- 
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struction therein, shall be subject to and governed by the provisions of law for the 
operation of the public schools insofar as they apply to the qualifications and cer- 
tification of teachers and the promotion of pupils; and the instruction given in 
such schools shall be graded in the same way and shall have courses of study for 
each grade conducted therein substantially the same as those given in the public 
schools where children would attend in the absence of such non-public school. 

No person shall be employed to teach in a non-public school who has not ob- 
tained a teacher’s certificate entitling such teacher corresponding courses or classes 
in public schools. (1955, c. 1372, art. 31, s. 2.) 


§ 115-257. Operators must report certain information.—The super- 
visory officer or teacher of all non-public schools shall report to the superintendent 
of the administrative unit in which such school is located within two weeks of the 
opening of such school, and within two weeks of the enrollment therein, the names 
of all pupils attending, their ages, parents’ or guardians’ names, and places of 
residence, Likewise, such officer or teacher shall report to such superintendent 
the withdrawal of any pupil within two weeks of such withdrawal. The super- 
visory officer or teacher of non-public schools shall make such reports as may be 
required of him by the State Board of Education, or such additional reports as 
are requested by the superintendent of the administrative unit in which such 
school is located; and he shall furnish to any court from time to time any infor- 
mation and reports requested by any judge thereof relating to the attendance, 
conduct and standing of any pupil enrolled in such school if said pupil is at the 
time awaiting examination or trial by the court or is under the supervision of 
Ppe courte ( Uno, (alors, att. ol s)73, ) 


ARTICLE 33. 
State Board of Education to License Certain Institutions and Regulate Degrees. 


§ 115-258. Right to confer degrees restricted.—No educational insti- 
tution created or established after April 15, 1923, by any person, firm, or corpora- 
tion in this State shall have power or authority to confer degrees upon any person 
except as herein provided. (1955, c. 1372, art. 32, s. 1.) 


§ 115-259. Powers to grant license to confer degrees. — The State 
Board of Education is authorized to issue its license to confer degrees in such 
form as it may prescribe to an educational institution established after Aprils 5; 
1923 by any person, firm, or corporation in this State; but no educational institu- 
tion established in the State subsequent to said date shall be empowered to confer 
degrees unless it has income sufficient to maintain adequate faculty and equipment 
sufficient to provide adequate means of instruction in the arts and sciences, or any 
other recognized field of learning or knowledge, and unless its baccalaureate de- 
gree is conferred only upon students who have completed a four-year college 
course, preceded by the usual four-year high school course, or their equivalent. 
Moe Gn lo/ 2; altel SAL.) 


§ 115-260. Inspection of institution; revocation of license.—All in- 
stitutions licensed under this article shall file such information with the State Su- 
perintendent of Public Instruction as the State Board of Education may direct, 
and said Board shall have full authority to evaluate any institution applying for 
a license to confer degrees under this article. And if any one of them shall fail 
to maintain the required standard the State Board of Education shall revoke the 
license to confer degrees, subject to a right of review of this decision by a judge 
of the superior court upon action instituted by the educational institution whose 
license had been revoked. (1955, c. 1372, art. 32, s. 63) 
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ARTICLE 34. 
Local Option. 


§ 115-261. Statement of legislative policy and purposes.—The Gen- 
eral Assembly of North Carolina recognizes and hereby affirms that knowledge, 
morality, and adherence to fundamental principles of individual freedom and re- 
sponsibility are necessary to good government and the happiness of mankind; 
and further affirms that schools and the means of education ought forever to be 
encouraged. The value and importance of our public schools are known and ac- 
knowledged by all our people. It is further recognized that our public schools 
are so intimately related to the customs and feelings of the people of each com- 
munity that their effective operation is impossible except in conformity with com- 
munity attitudes. Our people in each community need to have a full and mean- 
ingful choice as to whether a public school, which may have some enforced 
mixing of the races, shall continue to be maintained and supported in that com- 
munity. It is the purpose of this article to provide orderly procedures, consistent 
with law, for the effective expression of such choice. In so doing, it is the hope 
of the General Assembly of North Carolina that all peoples within our State 
shall respect deeply-felt convictions, and that our public school system shall be 
continually strengthened, improved, and sustained by the support of all our citi- 
zens, (1956, Ex. Sess., c.°4.) 

Editor’s Note. — For article on North 
Carolina school legislation, 1956, see 35 
N. C. Law Rev. 1. 


§ 115-262. Definitions of words and phrases.—The following words 
and phrases when used in this article shall, for the purposes of this article, have 
the meanings respectively prescribed to them in this section, except in those in- 
stances where the context clearly indicates a different meaning: 

(1) Board of Education—The board of education for any county or city 
school administrative unit. 

(2) Local Option Unit—Any county or city school administrative unit, or 
the combination of two or more administrative units in whole or in 
part, or any convenient and reasonable territorial subdivision within 
an administrative unit which includes within its boundaries one or 
more public schools. 

(3) Types of Public Schools—For purposes of this article the different 
types of public schools are as follows: 

a. An elementary school, that is, a school which embraces part or all 
of the eight elementary grades, including the elementary por- 
tion of a union school. 

b. A high school, that is, a school which embraces a high school de- 
partment above the elementary grades and which offers at least 
the minimum high school course of study prescribed by the 
State Board of Education, including the high school portion 
of a union school. 

c. A union school, that is, a school which embraces a part or all of 
the elementary and high school grades. 

d. A junior high school, that is, a school which embraces not more 
than the first year of high school with not more than the upper 
two elementary grades. 

e. A senior high school, that is, a school which embraces the tenth, 
eleventh and twelfth grades. (1956, Ex. Sess., c. 4.) 


§ 115-263. Boards of education may suspend operation of schools 
pursuant to article; local option units.—The board of education of any ad- 
ministrative unit may, pursuant to the provisions of this article, suspend the op- 
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eration of one or more or all of the public schools under its jurisdiction. For 
purposes of this article, each county and city school administrative unit as defined 
in G. S. 115-4 shall constitute a local option unit; provided, however, the board 
of education of any administrative unit may in lieu thereof, and from time to 
time, subdivide the administrative unit into two or more local option units; and 
provided further, two or more administrative units, in whole or in part, may by 
agreement of each respective board of education constitute a local option unit 
and in such case all action with respect to such local option unit shall be taken 
by a majority of the members of each board of education concerned. One or 
more public schools shall be included within the territorial boundaries of each 
local option unit established by the board of education; provided, that two or 
more types of schools may within the discretion of the board of education be 
included in such local option unit. (1956, Ex. Sess., c. 4.) 


§ 115-264. Two or more local option units within same adminis- 
trative unit.—T wo or more different and distinct local option units having the 
same or overlapping territorial boundaries may be established within an adminis- 
trative unit by the board of education of the administrative unit. A specific pub- 
lic school shall be included in only one local option unit at any given time, but 
the elementary division of a union school or junior high school may be in one 
local option unit and the high school division of the same union school or junior 
high school may be in a different local option unit at the same time. (1956, Ex. 
pessi C14) 


§ 115-265. Call for election on closing schools; suspension pur- 
suant to election; right to education expense grant.—Any board of edu- 
cation may at any time, by resolution of a majority of the members, call for an 
election on the question of closing the public schools within a local option unit 
which is under that board’s jurisdiction; provided, that an election shall be called 
by the board when a petition signed by at least fifteen per cent (15%) of the 
registered voters residing within the local option unit is presented to the board 
requesting such an election. When a majority of the votes cast in such election 
are in favor of suspending the operation ‘of the schools in stch local option unit, 
the board of education shall suspend the operation of such public schools. Such 
suspension shall be accomplished in an orderly manner and the board of educa- 
tion shall take all steps necessary to preserve and protect school property during 
and after such closing. Any child living within a local option unit who could 
attend a public school in such local option unit except for the fact that operation 
of such school has been suspended under provisions of this article shall not be 
entitled as a matter of right to attend any other public school, but in lieu thereof 
shall be entitled to an education expense grant pursuant to the provisions of 
article 35 of this chapter. (1956, Ex. Sess., c. 4.) 


§ 115-266. Call for election on reopening schools; reopening pur- 
suant to election.—Any board of education may at any time, by resolution of 
a majority of the members, call for an election on the question of reopening the 
public schools within a local option unit which is under that board’s jurisdiction ; 
provided, that an election shall be called by the board when a petition signed by 
at least fifteen per cent (15%) of the registered voters residing within the local 
option unit is presented to the board requesting such an election. When a ma- 
jority of the votes cast in such election shall be in favor of reopening the public 
schools in that local option unit, the board of education shall immediately proceed 
to take all steps necessary to accomplish such reopening at the earliest practicable 


date. (1956, Ex. Sess., c. 4.) 


§ 115-267. Second elections within same school year.—When, for 
the same school year, there has been an election on the question of suspending 
the operation of the public schools of a local option unit, and a petition requesting 
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another election on the same question is presented to the board of education, the 
board of education is not required to call a second election on that question, but 
may do so in its discretion. When, for the same school year, there has been an 
election on the question of reopening the public schools of a local option unit, 
and a petition requesting another election on the same question is presented to 
the board of education, the board of education is not required to call a second 
election on that question, but may do so in its discretion. (1956, Ex. Sess., c. 4.) 


115-268. Copy of resolution calling for election to be furnished 
poard of elections; notice of election.—When by resolution of a majority of 
its members a board of education has called any election authorized or required 
by this article, a certified copy of such resolution shall thereupon be furnished to 
the county board of elections, or in the case of a local option unit which is located 
in more than one county to the board of elections of each county concerned, with 
each board having the authority and responsibility to call and conduct the elec- 
tion in its respective county. Within five (5) days after receipt of such resolu- 
tion, the county board of elections shall give the first formal notice of such elec- 
tion. Notice of call of an election shall be given by the county board of elections 
at least once a week for four (4) successive weeks in some newspaper published 
or generally circulated in the territory, but when no newspaper is published or 
generally circulated in the territory so as to meet this requirement, it shall be 
sufficient to post notice of the election call at the courthouse of the county in which 
the election is to be held and at each public school involved in the election, for 
a period of at least thirty (30) days before the election. Notice of the election 
call shall contain the date on which the election is to be held, and shall contain 
adequate and full information as to which specific school or schools are involved 
in the election, as well as a clear designation of the area within which the quali- 
fied voters are entitled to vote in such election. (1956, Ex. Sess., c. 4.) 


§ 115-269. Conduct of elections.—In any election held under this ar- 
ticle, the county board of elections shall designate the polling place or places, ap- 
point the registrars and judges of election, canvass and determine the results of 
said election when the returns have been filed with them by the officers holding 
the election, and record such determination on their records. Except as other- 
wise provided in this article, such election shall be held in accordance with the 
laws governing general elections. (1956, Ex. Sess., c. 4.) 


§ 115-270. Registration of voters for purposes of elections under 
article.—A new registration of the qualified voters of the territory concerned 
jn an election held under this article may be ordered in the discretion of the 
county board of elections. In addition, the county board of elections, in its dis- 
cretion, may order a separate registration of the qualified voters within the terri- 
tory, with separate books of registration to be established and maintained for 
purposes of elections under this article; and in such event, registration for any 
election other than one provided for in this article shall not constitute reg- 
istration for an election under this article, and registration for an election 
under this article shall not constitute registration for any election not provided 
for in this article. Notice of registration for an election under this article shall 
be deemed to be sufficiently given by publication once in some newspaper pub- 
lished or generally circulated in the territory, at least twenty (20) days before 
the close of the registration books. The published notice of registration shall 
state the days on which the books will be open for registration of voters and the 
place or places at which the books will be open on Saturdays. Registration shall 
close on the second Saturday before the election, and the Saturday before the 
election shall be challenge day. The expense of holding and conducting any elec- 
tion held under this article shall be borne by the board of education of the ad- 
ministrative unit in which the election is held. When the results of any such 
election have been officially determined and recorded in the minutes of the ‘county 
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board of elections, the validity of such election or of the registration for such 
election shall not be open to question except in an action or proceeding com- 
menced within thirty (30) days after the determination of the results of such 
election. (1956, Ex. Sess., c. 4.) 


§ 115-271. Form of ballots; use of voting machines.—In an election 
under this article on the question of suspending the operation of a public school 
or schools, the ballots to be used in such election shall have printed thereon the 
words “For suspending the operation of ............ [naming the specific pub- 
lic schools]”’ and “Against suspending the operation of .............. [naming 
the specific public schools]”; provided, however, that if the local option unit con- 
cerned shall include all the public schools within an administrative unit, the board 
of elections may in lieu of the wording of the ballots prescribed above have printed 
thereon the words “For suspending the operation of all the public schools in 
ages mere fe [naming the administrative unit]” and “Against suspending the 
operation of all the public schools in .............. [naming the administrative 
unit].” In an election on the question of reopening a public school or schools 
which have previously been closed, the ballots to be used in such election shall 
contain the same language as indicated above, except the word “resuming” shall 
be used in lieu of the word “suspending”. Nothing in this article shall be con- 
strued to prohibit the use of voting machines in accordance with the laws of this 


State. (1956, Ex. Sess., c. 4.) 


§ 115-272. Continuation of contracts of principals, teachers, etc., 
when schools suspended.—When the operation of any public school is sus- 
pended pursuant to this article, any principal, teacher or supervisor then under 
contract and affected by such suspension shall continue to receive all salaries and 
benefits provided under such contract for the term of the contract. When any 
such principal, teacher or supervisor has secured suitable and adequate employ- 
ment prior to the expiration of the contract term, such contract shall thereupon 
be terminated and all salaries and benefits provided thereunder shall cease. ‘The 
suspension of any school pursuant to this article shall not affect the current con- 
tract of the superintendent of any county or city administrative unit. (1956, Ex. 
Sess., c. 4.) 


§ 115-273. Obligations with respect to indebtedness not affected. 
—No action taken pursuant to the provisions of this article shall affect the obli- 
gation of the State or any political subdivision or agency thereof with respect to 
any indebtedness heretofore or hereafter created. (1956, Ex: ‘Sess., c. 4.) 


ARTICLE 35. 
Education Expense Grants. 


§ 115-274. Statement of legislative policy and purposes.—The Gen- 
eral Assembly of North Carolina recognizes and hereby affirms that knowledge, 
morality, and adherence to fundamental principles of individual freedom and re- 
sponsibility are necessary to good government and the happiness of mankind; 
and further affirms that schools and the means of education ought forever to be 
encouraged. The value and importance of our public schools are known and ac- 
knowledged by our people. It is further recognized that our public schools are 
so intimately related to the customs and feelings of the people of each community 
that their effective operation is impossible except in conformity with community 
attitudes. Our people need to be assured that no child will be forced to attend 
a school with children of another race in order to get an education. It is the 
purpose of the State of North Carolina to make available, under the conditions 
and qualifications set out in this article, education expense grants for the private 
education of any child of any race residing in this State. In so doing, it is the 
hope of the General Assembly of North Carolina that all peoples within our State 


607 


§ 115-275 Cu. 115. Epucation—ExpreNsE GRANTS § 115-279 


shall respect deeply-felt convictions, and that our public school system shall be 
continually strengthened and improved, and sustained by the support of all our 
citizens. (1956, Ex. Sess., c. 3.) 

Editor’s Note. — For article on North 


Carolina school legislation, 1956, see 35 N. 
C. Law Rey. 1. 


§ 115-275. Who may apply for State grants; when available; non- 
sectarian school defined.—E very child residing in this State for whom no 
public school is available, or who is assigned to a public school attended by a 
child of another race against the wishes of his parent or guardian or the person 
standing in loco parentis to such child, is entitled to apply for an education ex- 
pense grant from State funds appropriated for that purpose. Such grants shall 
be available only for education in a private nonsectarian school, and in the case 
of a child assigned to a public school attended by a child of another race, shall, 
in addition, be available only when it is not reasonable and practicable to reassign 
such child to a public school not attended by a child of another race. For pur- 
poses of this article, a nonsectarian school is defined as a school whose operation 
is not controlled directly or indirectly by any church or sectarian body or by any 
individual or individuals acting on behalf of a church or sectarian body. (1956, 
Ex. Sess., c. 3.) 


§ 115-276. Amount of State grants.—lIt shall be the policy of the State 
to make an education expense grant available to each eligible child, as provided 
under this article, which is equal to the per-day, per-student amount of State 
funds expended on public schools throughout the State during the preceding 
school year, but in no event, shall a grant for any child exceed the amount ac- 
tually expended for the private education of such child. The State Board of Ed- 
ucation shall determine the maximum amount of the grant to be made available 
to each child, and in so doing, shall take into account the total expenditures for 
all current expenses and for debt service on State school bonds made from State 
funds for the preceding school year. (1956, Ex. Sess., c. 3.) 


§ 115-277. Applications to local boards for grants; standard forms; 
signing.—Application for an education expense grant shall be made to the board 
of education of the administrative unit within which the child resides. Such ap- 
plication shall be on standard forms prescribed by the State Board of Education 
for that purpose and shall be signed under:oath or affirmation by the parent or 
guardian of or the person standing in loco parentis to the child for whom appli- 
cation is made. (1956, Ex. Sess., c. 3.) 


§ 115-278. When applications to be approved.—Application for an 
education expense grant shall be approved if the board of education to whom ap- 
plication is made finds that: 

(1) The child for whom application is made resides within the administra- 
tive unit; and 

(2) There is no public school available for such child, or such child is now 
assigned against the wishes of his parent or guardian or of the person 
standing in loco parentis to such child to a public school attended by 
a child of another race and it is not reasonable and practicable to re- 
assign such child to a public school not attended by a child of an- 
other race; and 

(3) Such child is enrolled in or has been accepted for enrollment in a pri- 
vate nonsectarian school, recognized and approved under article 32 
of this chapter. (1956, Ex. Sess., c. 3.) 


§ 115-279. Applications to state number of school days; restricted 
to 180 days; subsequent applications.—Each application for an education 
expense grant shall specify the number of school days for which the grant is re- 
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quested, but in no event shall any one application be for more than one school 
year or the equivalent of one hundred and eighty (180) school days. If the 
conditions of § 115-278 continue to be met, application may be filed on behalf of 
a child, who has received benefits under a previous application, for another school 
year or part thereof. (1956, Ex. Sess., c. 3.) 


§ 115-280. Notice of approval of application for State grant; com- 
mitment restricted to 180 days; continuance of payments.—Upon ap- 
proving the application for an education expense grant from State funds, the 
board of education shall give notice in writing to the parent or guardian or per- 
son standing in loco parentis to the child concerned of an education grant com- 
mitment for a specified number of school days and for a specified amount for 
each school day, but no one commitment shall exceed one hundred and eighty 
(180) school days. So long as the requirements set out in subdivisions (1) and 
(3) of § 115-278 are met during the period of the education grant commitment, 
the board, unless requested otherwise by the parent or guardian or person stand- 
ing in loco parentis, shall continue payments under such commitment notwith- 
standing the fact that a change of conditions since approval of the application may 
make it reasonable and practicable to assign such child to a public school not 
attended by a child of another race. (1956; Ex: Sess:, ¢.:3/) 


§ 115-281. Notice of disapproval of application; hearing; notice of 
disapproval after hearing; petition to superior court; notice and pro- 
cedure; appeal to Supreme Court.—Upon disapproval of an application for 
an education expense grant, whether payable from State or local funds, the board 
of education shall give notice to the applicant by registered mail, and any appli- 
cant may within ten (10) days after receipt of such notice apply to such board 
for a hearing, and shall be given a prompt and fair hearing on the question of 
entitlement to an education expense grant. The board shall render prompt de- 
cision upon such hearing, and if the board shall affirm its previous action of dis- 
approval of the application, notice shall be given to the applicant by registered 
mail, and any applicant aggrieved by the action of the board may within ten (10) 
days after receipt of such notice file a petition in the superior court of the county 
in which the board sits for a hearing in the matter on all questions of fact and 
of law. Notice of the petition shall be properly served upon the board of educa- 
tion. The board shall have fifteen (15) days after receipt of notice of the petition 
within which to prepare and furnish to the petitioner or his attorney a certified 
transcript of the record in the case for filing in the superior court, which record 
shall include a copy of the application and any official orders and rulings of 
the board in the case. Additional time for preparation of the record may be 
granted to the board, for good cause, upon motion before the clerk of the superior 
court. The petition in the superior court may be heard by the resident judge of 
the district or by the judge presiding at a term of court in that district, and such , 
judge shall have authority to take testimony and examine into the facts of the 
case, and to determine all questions of fact and of law, and enter judgment there- 
on. From the judgment of the superior court an appeal may be taken by the 
petitioner or the board to the Supreme Court in the same manner as other ap- 
peals are taken from judgments of such court in civil actions. (1956, Ex. Sess., 


es.) 


§ 115-282. Checks in payment of grants; certificates by schools 
attended; when child deemed in attendance.—Payments of education ex- 
pense grants shall be made by check upon receipt of satisfactory evidence that 
the child for whom payment is made actually attended a private nonsectarian 
school, recognized and approved under article 32 of this chapter. The school at- 
tended shall furnish, upon forms prescribed by the State Board of Education, a 
sworn certificate signed by the director or other appropriate official of the school, 


3A N. C.—39 609 


§ 115-283 Cu. 115. Epucation—EXPENSE GRANTS § 115-286 


showing the number of school days actually attended by the child for whom pay- 
ment is made. A child is deemed to be in attendance, within the meaning of this 
section, although temporarily absent due to illness or other good cause, so long 
as such child is enrolled in the school as a bona fide student. Checks in pay- 
ment of education expense grants shall be made payable jointly to the parent or 
guardian of or the person standing in loco parentis to the child and the school 
which the child attended, and shall be mailed to the parent or guardian or person 
standing in loco parentis for endorsement; provided, that if the school attended 
shall indicate in its certificate that the tuition and expenses for such child have 
already been paid the check shall be made payable to the parent or guardian or 
person standing in loco parentis alone. (1956, Ex. Sess., c. 3.) 


§ 115-283. Payment periods; standard forms for applications, 
commitments, certificates, etc.; general supervision and administra- 
tion of funds.—Payments of education expense grants shall be made by each 
board of education monthly, bimonthly or quarterly in accordance with uniform 
regulations adopted and promulgated by the State Board of Education. The 
State Board of Education is authorized and directed to prescribe standard forms 
for application for grants, for notice of education grant commitment, for certifi- 
cates of attendance, and such other forms as may be necessary or desirable in 
the administration of the provisions of this article. The State Board of Educa- 
tion shall have general supervision and administration of the funds provided by 
the General Assembly for education expense grants, and it is intended that such 
funds shall be managed and allotted by the Controller of the State Board of Ed- 
ucation, under direction of the Board, pursuant to the relevant provisions of 
chapter 115 of the General Statutes governing administration of fiscal affairs of 
the Board. (1956, Ex. Sess., c. 3.) 


§ 115-284. Payment of grants from State funds; fiscal procedures. 
—Payments of individual education expense grants from State funds shall be 
made only by warrants drawn on the State Treasurer, signed by the chairman 
and the secretary of the county or city board of education. The fiscal procedures 
prescribed in other articles of this chapter, unless in conflict with some specific 
provision in this article, shall apply to the handling and management of State 
funds appropriated for education expense grants. (1956, Ex. Sess., c. 3.) 


§ 115-285. Payments restricted to approved schools; lists; no con- 
trol or supervision of schools vested in State.—No education expense grant 
shall be paid for any child except for attendance at a private nonsectarian school 
found to be in compliance with the provisions of article 32 of this chapter. It 
shall be the duty of the State Board of Education to maintain a current list of 
all such approved schools and to furnish such information from time to time to 
county and city boards of education, Payment of education expense grants for 
or on behalf of any child attending such a school shall not vest in the State of 
North Carolina, the State Board of Education or any agency or political subdi- 
vision of the State any supervision or control whatever over such nonpublic 
schools or any responsibility whatever for their conduct and operation. (1956, 


EexP Sess). ca) 


§ 115-286. Appropriations for local grants; maximum grant from 
State and local funds.—The appropriate tax levying authorities for any ad- 
ministrative unit may, upon recommendation of the board of education of such 
unit, appropriate amounts from any local tax or nontax funds for a local educa- 
tion expense grant. In no event, shall the combined’ total of grants for any one 
child, from both State and local funds, exceed the amount of actual expenses in- 
curred in the private education of such child. (1956, Ex. Sess., c. 3.) 
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§ 115-287. When application for local grant to be filed; eligibility 
for State grant prerequisite.—Application for a local education expense 
grant shall be filed with the board of education of the administrative unit when 
local funds have been appropriated or allotted for such purpose. No child shall 
be entitled to a local education expense grant who is not at the same time eligible, 
under the provisions of this article, for a grant from State funds. (1956, Ex. 
Besar ti.) 


§ 115-288. Applications for local grants to state number of school 
days; restricted to 180 days; subsequent applications.—Fach applica- 
tion for a local education expense grant shall specify the number of school days 
for which the grant is requested, but in no event shall any one application be 
granted for more than one school year or the equivalent of one hundred and eighty 
(180) school days. If the child who has received benefits under a previous ap- 
plication continues to be otherwise eligible, an application for a local education 
expense grant for another school year or part thereof may be filed in his behalf. 


(1956, Ex. Sess., c. 3.) 


§ 115-289. Checks in payment of local grants; certificates by 
Schools attended; when child deemed in attendance.—Payments of local 
education expense grants shall be made by check upon receipt of satisfactory evi- 
dence that the child for whom payment is made actually attended a private non- 
sectarian school recognized and approved under articlé 32 of this chapter. ‘The 
school attended shall furnish, in such form as may be prescribed by the local 
board of education, a sworn certificate signed by the director or other appropriate 
official of the school, showing the number of school days actually attended by 
the child for whom payment is made. A child is deemed to be in attendance, 
within the meaning of this section, although temporarily absent due to illness or 
other good cause, so long as such child is enrolled in such school as a bona fide 
student. Checks in payment of local education expense grants shall be made 
payable jointly to the parent or guardian of or the person standing in loco parentis 
to the child and the school which the child attended, and shall be mailed to the 
parent or guardian or person standing in loco parentis for endorsement; pro- 
vided, that if the schoo! attended shall indicate in its certificate that the tuition 
and expenses for such child have already been paid the check shall be made pay- 
able to the parent or guardian or person standing in loco parentis. (1956, Ex. 


esse Ce.) 


§ 115-290. Payment periods for local grants; administration pro- 
cedures.—Payments of local education expense grants shall be made by each 
board of education monthly, bimonthly or quarterly in accordance with rules and 
regulations adopted by each local board. In administering local grant payments, 
each board shall, so far as practicable, follow the procedures prescribed by the 
State Board of Education for the payment of education expense grants from 


State funds. (1956, Ex. Sess., c. 3.) 


§ 115-291. Procedures for Management, supervision and disburse- 
ment of local funds.—All local funds for education expense grants, from what- 
ever source provided, shall be managed, supervised and disbursed in accordance 
with the procedures set out in other articles of this chapter, pertaining to admin- 
istration of local school funds, except where such procedures are in conflict with 
some provision of this article. (1956, Ex. Sess., c. 3.) 


§ 115-292. Payment of local grants restricted to approved schools. 
—No local education expense grant shall be paid for or on behalf of any child 
except for attendance at a private nonsectarian school found to be in compliance 
with the provisions of article 32 of this chapter. (1956, Ex. Sess., c. oY) 
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§ 115-293. Making false affidavit, etc.—Any person who shall know- 
ingly make any false affidavit or shall knowingly swear or affirm falsely to any 
matter or thing required by the terms of this article to be sworn or affirmed to 
shall be guilty of perjury, and upon conviction shall be punishable by a fine and 
imprisonment as other persons committing perjury are punishable. (1956, Ex. 


Sess.,c) 3.) 


§ 115-294. Parents, etc., accepting payments when not entiltled 
thereto.—lt shall be unlawful for any parent or guardian or the person standing 
in loco parentis to a child to accept any payment authorized by this article know- 
ing that the child for whose benefit the payment is received did not actually 
attend, or was not actually a bona fide student at, a private nonsectarian school 
during the period for which payment is received. Any person violating this 
section shall be guilty of a felony and upon conviction shall be punished by im- 
prisonment in the State’s prison for not more than five (5) years or by a fine 
of not more than five thousand dollars ($5,000.00) or by both such fine and im- 
prisonment. (1956, Ex. Sess., c. 3.) 


§ 115-295. School officials, etc., receiving payments when school 
not entitled thereto.—It shall be unlawful for any official or employee of any 
school, acting wilfully or corruptly, to receive any payment of a grant authorized 
by this article, knowing that said school is not entitled to such payment. Any 
person violating this section shall be guilty of a felony and upon conviction shall 
be punished by imprisonment in the State’s prison for not more than five (5) 
years or by a fine of not more than five thousand dollars ($5,000.00) or by both 
such fine and imprisonment. (1956, Ex. Sess., c. 3.) 


ARTICLE 36. 
Training of Mentally Retarded Children. 


§ 115-296. State Superintendent of Public Instruction to organize 
and administer program of training; rules; eligibility for training.— 
There shall be organized and administered under the general supervision of the 
State Superintendent of Public Instruction a program of training for the train- 
able mentally retarded children residing within the State. The State Superin- 
tendent of Public Instruction shall formulate reasonable rules prescribing the 
general or specific nature of the program.and the procedures for its operation 
and maintenance. He shall prescribe reasonable rules for determining a child’s 
eligibility for participation in the program on the basis of adequate individual 
psychological, sociological, and medical evaluations and other related factors. 
Residence within the school administrative unit shall not be a factor in establish- 
ing a child’s eligibility to attend such a training center. (1957, c. 1369, s. 1.) 


§ 115-297. Local boards may establish programs or centers; joint 
operation; expenditure of State and local funds; gifts.—County and city 
boards of education are hereby authorized and empowered to establish training 
programs or centers for training such trainable mentally retarded children. 
Boards of education in adjacent administrative units may by written agreement 
recorded in their minutes jointly operate such a program or center. In addition 
to such other funds as may be available for this purpose, county or city boards of 
education establishing such programs or centers are authorized to expend there- 
for any State or local funds apportioned to them under the provisions of this 
article. County and city boards may also receive gifts to be used for such pro- 
grams or centers and may expend them for such purposes. County and city 
boards of education are authorized to include in their capital outlay and current 
expense budgets funds to enable the establishment, maintenance and operation of 
training programs or centers established pursuant to this article and the tax 
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levying authorities are authorized to allow said budgetary items and to levy 
proper taxes therefor. (1957, c. 1369, s. Z;) 


§ 115-298. Allocation of sufficient funds to administer program ,— 
From the appropriations provided for the purpose of this article, the State Board 
of Education shall allocate and transfer to the State Department of Public In- 
struction an amount sufficient to provide personnel to determine eligibility for and 
generally to administer and supervise the program established under the pro- 
visions of this article. (1957, c. 1369, s. 3.) 


§ 115-299. Allocation of State-aid funds to local boards. — The 
State Board of Education, upon the finding in any school administrative unit of 
need for the program together with official and public interest and evidence of 
a financial ability and willingness to aid in maintaining a satisfactory program, 
shall allocate and transfer to the county or city board of education in whose ad- 
ministrative unit the training center is located such State-aid funds as shall be 
determined under the provisions of this article and under the rules of the State 
Superintendent of Public Instruction to be available for the operation and main- 
tenance of said program or center. State funds shall be allocated uniformly to 
boards of education on a per capita basis, not to exceed three hundred dollars 
($300.00) per fiscal year, for each eligible child enrolled in the program. (1957, 
c. 1369, s. 4.) 
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Chapter 116. 
Educational Institutions of the State. 


Article 1. 
The University of North Carolina. 


Part 1. General Provisions. 

Sec. 

116-1. Constitutional provisions. 

116-2. Consolidated University of North 
Carolina. 

116-3. Incorporation and corporate pow- 
ers. 

116-3.1. School of dentistry. 

116-4. Trustees; number, election and 
term. 

116-5. Living Governors made honorary 
members of board of trustees. 

116-6. Trustees may remove members of 
board. 

116-7. Filling vacancies in board. 

116-8. Meetings of trustees, regular and 
special; quorum. 

116-9. Governor to preside at trustees’ 
meetings or appoint presiding 
officer. 

116-10. Rules and regulations. 

116-11. Executive committee. 

116-12. President and faculty. 

116-13. Treasurer; duties and bond. 

116-14. Vacancies in offices of secretary 
and treasurer. 

116-15. Extension work. 

116-16. Awarding of degrees, etc., by con- 
solidated University. 

116-17. Application of receipts. 

116-18. Gifts and endowments belong to 
institution to which made; ad- 
ministration of such funds. 

116-19. Tax exemption. 

116-20. Escheats to University. 

116-21. Unclaimed real and personal prop- 
erty escheats to the University 
of North Carolina. 

116-22. Unclaimed personalty on _ settle- 


ments of decedents’ estates with- 
out heirs shall be paid over or 
delivered to the University of 
North Carolina. 

116-22.1. Sections 116-21 and 116-22 apply 
to administrator for estate of 
person missing for seven years. 

116-23. Other unclaimed personalty to 
University. 

116-23.1. Unclaimed funds held or owing 
by life insurance companies. 
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Sec. 

116-24. Certain unclaimed bank deposits to 
University. 

Other escheats. 


Application of receipts. 


116-25. 
116-26. 


Part 2. North Carolina State College of 
Agriculture and Engineering of the 
University of North Carolina. 


116-27. Operation of State College at 
Raleigh. 

116-28. Object of the College. 

116-29. Share in appropriations by Con- 
gress. 

116-30. Board to accept gifts and con- 
gressional donations. 

116-31. Land scrip fund. 

116-32. Agricultural experiment station. 

116-33. Land for experimental purposes. 

116-34. Joint employment by College and 
State. 

116-35. Co-ordinating committee of Col- 
lege and Department of Agricul- 
ture created. 

116-36. Duties of co-ordinating committee. 

116-37. Findings of committee to be bind- 


ing on Commissioner of Agricul- 
ture and president of University. 


Part 3. Woman’s College of the Uni- 
versity of North Carolina. 


116-38. Operation of College for Women 


at Greensboro. 
116-39. 
116-40. 
116-41. 


Objects of institution. 
Admission of students. 
Dining halls. 


Part 4. Miscellaneous Provisions. 


116-42. License for operating billiard ta- 
bles, etc., to be approved by 
president of University. 


116-43. License for exhibiting any form 
of amusements and_ entertain- 
ments to be approved by presi- 
dent of University. 


116-44. Violation of two preceding sec- 
tions; misdemeanor; jurisdiction; 
participant must testify. 

116-44.1. Motor vehicle laws applicable to 
streets, alleys and driveways 
on campuses of the University 
of North Carolina; University 
trustees authorized to adopt traf- 
fic regulations. 
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Article 2. 


Western Carolina College, East Carolina 
College, Appalachian State Teachers Col- 
lege, Pembroke State College, Agricul- 
tural and Technical College of North 
Carolina, North Carolina College of Dur- 
ham, Elizabeth City State Teachers Col- 
lege, Fayetteville State Teachers College, 
Winston-Salem Teachers College. 
Sec. 


116-45. Primary purpose of named institu- 
tions. 

116-46. Provisions common to all named 
institutions. 

Article 3. 
Community Colleges. 

116-47. Short title. 

116-48. Purpose. 

116-49. Definitions. 

116-50. Boards of trustees to govern col- 
leges; composition; appointment, 
terms and qualifications of mem- 
bers; vacancies; election of 
officers. 

116-51. Official title of board of trustees; 
name of college; powers gen- 
erally. 

116-52. Enumerated powers of board. 

116-53. Appropriations by State. 

116-54. Local appropriations or bond _is- 
sues to supplement State appro- 
priations. 

116-55. Disposition of proceeds of local 
bond issue. 

116-56. County taxes for maintenance of 
college; election on question of 
levying. 

116-57. Election by college to come under 
article; procedure; provisions as 
to certain colleges. 

116-58. Establishment of community col- 
lege. 

116-59. Board of Higher Education au- 
thorized to establish minimum 
standards. 

116-60. Payment of expenses of special 
election under article. 

116-61. Discontinuance as a community 
college. 

116-62. Construction and effect of article. 

Articles 4-9, 
[ Repealed. ] 

116-63 to 116-104. [Repealed.] 


Article 10. 


State School for the Blind and the 
Deaf in Raleigh. 
116-105. Incorporation, 
agement. 


name and man- 
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Sec. 

116-106. Directors; appointment; terms; 
vacancies. 

116-107. President, executive committee, 
and other officials; election, 
terms, and salaries. 

116-108. Meetings of the board and com- 
pensation of the members. 

116-109. Admission of pupils; how admis- 
sion obtained. 

116-110. Admission of curable blind. 

116-111. Admission of pupils from other 
states. 

116-112. Board may confer degrees. 

116-113. Election of officers. 

116-114. State Treasurer is ex officio 
treasurer of institution. 

116-115. Reports of board to Governor. 

116-116. Removal of officers. 

116-117. Employees. 

116-118. When clothing, etc., for pupils 
paid for by county. 

116-119. Title to farm vested in directors. 


Article 11. 


North Carolina School for the Deaf 
at Morganton. 


Incorporation, name and _ location. 

Directors; terms; vacancies. 

Organization of board; other of- 
ficials; salaries. 

116-123. Superintendent. 

116-124, Pupils admitted; education. 

116-124.1, Free textbooks and State pur- 

chase and rental system. 
116-125. Powers of board. 


Article 12. 
The Caswell School. 


Incorporation and general corpo- 
rate powers. 

Objects of the School. 

State Treasurer to keep accounts 
and pay out moneys. 

Persons admitted; county wel- 
fare officer and judge of the 
juvenile court or clerk of the 
superior court to approve. 

Persons authorized to make ap- 
plication for minors. 

Procedure for admission of adult. 

Decision by superintendent and 
notice to clerk. 

Conveyance to and from school 
upon discharge. 

Clothing and conveyance of chil- 
dren at cost of county. 

Expenditure of sums by superin- 
tendent of Caswell School for 
student work authorized. 

116-136. Discharge of pupils. 

116-137. Certain acts prohibited for protec- 

tion of inmates. 


116-120. 
116-121. 
116-122. 


116-126. 


116-127. 
116-128. 


116-129. 


116-130. 


116-131. 
116-132. 


116-133. 


116-134, 


116-135. 
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Article 18. 


Colored Orphanage of North Carolina. 

Sec. 

116-138. Creation; powers. 

116-139. Directors; selection, self-perpetua- 
tion, management of corpora- 
tion. 

116-140. Board of trustees; appropria- 
tions; treasurer; board of audit. 

116-141. Training of orphans. 

116-142. Control over orphans. 


Article 138A. 


Negro Training School for Feeble- 
Minded Children. 


116-142.1. Creation; powers. 

116-142.2. School controlled by North 
Carolina Hospitals Board of 
Control. 

116-142.3. Acquisition of real _ estate, 
erection of buildings, etc. 

116-142.4. Temporary quarters. 

116-142.5. Authority and powers of 
board; classification of in- 
mates. 

116-142.6. Superintendent. 

116-142.7. Aims of School; application for 
admission. 

116-142.8. Regulation of admission; finan- 
cial ability of parent or guard- 
ian. 

116-142.9. Discharge of inmate. 


116-142.10. Offenses relating to inmates. 


Article 14. 


General Provisions as to Tuition Fees in 
Certain State Institutions. 
116-143. State-supported institutions re- 

quired to charge tuition fees. 
116-144. Higher fees from nonresidents 
may be charged. 


Article 15. 


Educational Advantages for Children of 
World War Veterans. 


Sec. 
116-156. Membership; appointment, term 
and qualifications; vacancies. 


116-157. Chairman, vice-chairman and sec- 
retary. 

116-158. Powers and duties generally. 

116-159. Board’s decisions subject to ap- 
proval by Director of the 
Budget; limited by appropria- 
tions. 

116-160. Hearings concerning proposed ac- 
tion. 

116-161. Certain powers of Board of Edu- 
cation vested in Board of 
Higher Education. 

116-162. Biennial reports. 

116-163. Office space; Director of Higher 
Education; other employees; 
review of decisions of Director. 

116-164. Compensation and expenses of 
members. 

116-165. Necessary expenditures to be pro- 
vided for in budget. 

116-166. Recommendations concerning em- 
ployment of persons by insti- 
tutions prohibited. 

116-167. Control over institutions by 
boards of trustees. 

Article 17. 
College Revolving Fund. 

116-168. Establishment, purpose and _ na- 
ture of Fund; loans. 

116-169. Terms of loans. 

116-170. How loans secured and paid. 

Article 18. 
Scholarship Loan Fund for Prospective 
Teachers. 


116-171. Establishment of Fund. 

116-172. Appropriations paid into Fund; 
how administered. 

116-173. Duration of Fund; loans repaid 
and interest received added to 
Fund and administered for 
same purposes. 

116-174. Fund administered by State Su- 


116-145 to 116-148.1. [Repealed.] perintendent of Public Instruc- 
116-149. Definitions. tion; rules and regulations. 
116.150. Scholarship. 
116-151. Classes of eligible children enti- Article 19. 
tled to scholarships. Revenue Bonds for Student Housing. 
116-152. Institution reimbursed for free 116-175. Deanitians. 
room rent and board. 116-176. Issuance of bonds. 
116-153. Scholarships for children of vet- 116-177. Revenues for payment of bonds; 
erans of World War I dying rules for use of facilities. 
in veterans hospitals. 116-178. Trust agreement. 
Avtticiest 6 116-179. Sale of bonds; functions per- 
formed by executive committee. 
State Board of Higher Education. 116-180. Moneys received deemed trust 
116-154. Creation and purpose. funds. 
116-155. Definitions. 116-181. Remedies. 
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Sec. Sec. 
116-182. Refunding bonds. 116-184. Article cumulative. 
116-183. Acceptance of grants; exemption 116-185. Inconsistent laws declared  in- 
from taxation. applicable. 
ARTICLE 1, 


The University of North Carolina. 
Part 1. General Provisions, 


§ 116-1. Constitutional provisions. — The General Assembly shall have 
power to provide for the election of trustees of the University of North Carolina, 
in whom, when chosen, shall be vested all the privileges, rights, franchises 
and endowments thereof, in anywise granted to or conferred upon the trustees 
of such University; and the General Assembly may make provisions, laws, and 
regulations from time to time as may be necessary and expedient for the main- 
tenance and management of such University. The General Assembly shall pro- 
vide that the benefits of the University, as far as practicable, be extended to the 
youth of the State free of expense for tuition; also that all the property which 
has heretofore accrued to the State, or shall hereafter accrue, from escheats, 
unclaimed dividends, or distributive shares of the estates of deceased persons, 
shall be appropriated to the use of the University, and the General Assembly 
shall establish and maintain, in connection with the University, a department 
of agriculture, of mechanics, of mining, and of normal instruction. (Const., art. 
9, ss. 6, 7, 14; Rev., s. 4259; C, 65:$20781;) 

The word “dividends” in this section Stated in Frasier v. Board of Trustees, 
is synonymous with “distributive Shares,” 134 F. Supp. 589 (1955). 
and is used as a convertible term. 
Trustees v. North Carolina R. Co., 76 N. 
C. 103 (1877). 


§ 116-2. Consolidated University of North Carolina.—The University 
of North Carolina, the North Carolina State College of Agriculture and Engi- 
neering, and the North Carolina College for Women are hereby consolidated 
and merged into “The University of North Carolina.” CLOG RES 2027 5291") 

Stated in Frasier v. Board of Trustees, 
134 F. Supp. 589 (1955). 


§ 116-3. Incorporation and corporate powers.—The trustees of the 
University shall be a body politic and corporate, to be known and distinguished 
by the name of the “University of North Carolina,” and by that name shall have 
perpetual succession and a common seal; and by that name shall be able and 
capable in law to take, demand, receive, and possess all moneys, goods, and 
chattels that shall be given for the use of the University, and to apply the same 
according to the will of the donors; and by gift, purchase, or devise to receive, 
possess, enjoy, and retain forever any and all real and personal estate and funds, 
of whatsoever kind, nature, or quality the same may be, in special trust and con- 
fidence that the same, or the profits thereof, shall be applied to and for the use 
and purpose of establishing and endowing the University, and shall have power 
to receive donations from any source whatever, to be exclusively devoted to the 
purposes of the maintenance of the University, or according to the terms of 
donation. 

The corporation, by its corporate name, shall be able and capable in law to 
bargain, sell, grant, alien, or dispose of and convey and assure to the purchasers 
any and all such real and personal estate and funds as it may lawfully acquire 
when the condition of the grant to it or the will of the devisor does not forbid 
it; and shall be able and capable in law to sue and be sued in all courts whatso- 
ever; and shall have power to open and receive subscriptions, and in general 
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may do all such things as are usually done by bodies corporate and politic, or 
such as may be necessary for the promotion of learning and virtue. 

In addition to these powers, the board of trustees shall succeed to all the 
rights, privileges, duties and obligations by law, or otherwise, enjoyed by or 
imposed upon the University of North Carolina, the North Carolina State Col- 
lege of Agriculture and Engineering, and the North Carolina College for 
Women, prior to March 27, 1931. (1789, ¢) 305, ‘ss..1,-2, P. R.; R.S., vol. 2, 
pp. 424, 425; 1874-5, c. 236, s. 2; Code, ss. 2610, 2611, 2630; Rev., ss. 4260, 
4261; Cu Si 5.09/820193.b. CeO 2 ace) 

Capacity to Take Devise—See Brewer 
v. University, 110 N. C. 26, 14 S. E. 644 
(1892). 


§ 116-3.1. School of dentistry.—In order to carry forward the medical care 
program for all the people of North Carolina, the board of trustees of the Uni- 
versity of North Carolina is hereby authorized, empowered and directed to es- 
tablish and maintain, in conjunction with the medical school of the University 
of North Carolina, a school for the teaching of dentistry. (1949, c. 503.) 


§ 116-4. Trustees; number, election and term.—There shall be one 
hundred trustees of the University of North Carolina, at least ten of whom shall 
be women, who shall be elected by the General Assembly by joint ballot of both 
houses. The General Assembly in one thousand nine hundred and _ thirty-one 
shall elect such trustees, and their terms of office shall commence on July 1, 1932. 

Twenty-five of the trustees shall be elected for terms expiring April 1, 1933, 
twenty-five for terms expiring April 1, 1935, twenty-five for terms expiring April 
1, 1937, and twenty-five for terms expiring April 1, 1939. As and when their 
terms respectively expire, their successors shall be elected by the General As- 
sembly by joint ballot for terms of eight years. The Superintendent of Public 
Instruction is ex officio a trustee of the University. 

The members of the board of trustees of the University or other State in- 
stitutions of North Carolina shall be deemed commissioners of public charities 
within the meaning of the proviso to section seven of Art. XIV of the Constitu- 
tion of North Carolina. (Const., art. 9, s. 6; 1873-4, c. 64; 1876-7, c. 121, ss. 
1,*2; 1883, c. 124, ss.1, 2: Code, ss. 2620426025; 4Reviusn 42687 10008 cm daae 
1917; C473 CS, 840/59 1931) GAZ0Zs bs 4.061957 Crl GOR 

This section is constitutional. Trustees : 

v. McIver, 72 N: C. 76 (1875). 


§ 116-5. Living Governors made honorary members of board of 
trustees.—EKach of the former Governors of North Carolina now living is here- 
by made an honorary member of the board of trustees of the University of North 
Carolina for life, with the power to vote on all matters coming before said board 
of trustees for consideration. The present Governor of North Carolina, and 
each succeeding Governor, shall, at the expiration of the term of office of each, 
automatically become an honorary member of the board of trustees of the Uni- 
versity of North Carolina for life, with the power to vote on all matters com- 
ing before the said board of trustees for consideration. (1941, c. 136.) 


§ 116-6. Trustees may remove members of board.—The board of 
trustees shall have power to vacate the appointment and remove a trustee for 
improper conduct, stating the cause of such removal on the journal; but this 
shall not be done except at a regular meeting of the board, and there shall be 
present at the doing thereof at least twenty of the members of the board. (R. 
»., vol. 2; p.. 432; Code, 8.°2619; Rev., s. 4270; C. S’,'3..5790.) 


§ 116-7. Filling vacancies in board.—Whenever any vacancy shall hap- 
pen in the board of trustees it shall be the duty of the secretary of the board of 
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trustees to communicate to the General Assembly the existence of such vacancy, 
and thereupon there shall be elected by joint ballot of both houses a suitable per- 
son to fill the same. Whenever a trustee shall fail to be present for two successive 
years at the regular meetings of the board, his place as trustee shall be deemed 
vacant within the meaning of this section, but shall not apply to members serving 
in any branch of the United States armed forces or in the military forces of any 
of the allies of the United States. (1804, c. 647, P. Re 1 O05) GrG/s) sez, Par, : 
1873-4, c. 64, s. 3; Code, s. 2622; 1891, c. 98; Rev., ss. 4271, 4272; 1907, c. 
B28 sO. S3).s2 5791s OAS fer 175. ) 


Editor’s Note. — The 1943 amendment 
added the exception clause to the last sen- 
tence. 


§ 116-8. Meetings of trustees, regular and special; quorum.—There 
shall be two regular meetings of the board of trustees each calendar year. One 
of these regular meetings shall be in the city of Raleigh, which meeting shall be 
held during the session of the General Assembly during the years that body 
convenes. The other regular meeting shall be held at such time and place as the 
Governor may appoint. At any of the regular meetings of the board any number 
of trustees, not less than ten, shall constitute a quorum and be competent to 
exercise full power and authority to do the business of the corporation; and the 
board or the Governor shall have power to appoint special meetings of the trustees 
at such time and place as, in their opinion, the interest of the corporation may 
require; but no special meeting shall have power to revoke or alter any order, 
resolution, or vote of any regular meeting; and the board of trustees at any 
regular meeting may, by resolution, vote, or ordinance, from time to time, as 
to it shall seem meet, limit, control, and restrain the business to be transacted, 
and the power to be possessed and exercised by special meetings of the board, 
called according to law, and the powers of such special meetings shall be limited, 
controlled and restrained accordingly. And every order, vote, resolution, or other 
act done, made, or adopted by any special meeting, contrary to any order, resolu- 
tion, vote, or ordinance of the board at any regular meeting shall be absolutely, 
to all intents and purposes, null and void. (Rms gvolie2sin433 °21873:4.4 464, 
s. 2; Code, ss. 2616, 2618, 2621; Rev., s. 4269 1GaS nissi57925) 


§ 116-9. Governor to preside at trustees’ meetings or appoint 
presiding officer.—The Governor shall preside at all the meetings of the board 
at which he may be present; and if, by indisposition or other cause, the Governor 
shall be absent from any meeting of the board, he may appoint, in writing, some 
other person, being a trustee, to act in his stead for the time being, which ap- 
pointee shall preside accordingly; and if at any time the Governor shall be 
absent from the meeting of the board and shall not have appointed some trustee 
to act in his stead it shall be lawful for the board to appoint some one of their 
number to preside for the time being. (1805, c. 678, P. R.; R. S., vol. 2, p. 432; 
Codens. 2615 sRev 5/4203, GhS uc: 5788. ) 


§ 116-10. Rules and regulations.—The trustees shall have power to make 
such rules and regulations for the management of the University as they may 
deem necessary and expedient, not inconsistent with the constitution and laws 


of the State. (1873-4, c. 64, s. 4; onewe. 2023 5 Rev. 5.42/35 aC wa ote, 5794.) 


Resolution on Admission of Negroes.— 
Resolution of board of trustees of the 
University of North Carolina declaring 
the policy of the board that applications 
of Negroes to the undergraduate schools 
of the University be not accepted violated 


§ 116-11. Executive committee 


the equal protection clause of the 14th 
Amendment to the U. S. Constitution. 
Frasier v. Board of Trustees, 134 F. Supp. 
589 (1955), aff'd in 350 U. S. 979, 76 S. 
Ct. 467, 100 L. Ed. 848 (1956). 


. — The trustees shall have power to ap- 


point from their own number an executive committee which shall be clothed 
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with such powers as the trustees may confer. (1873-4, c. 64, s. 5; Code, s. 2624; 
Rev: 3844267 j2G.iSays5/959) 


§ 116-12. President and faculty.—The trustees shall have the power of 
appointing a president of the University of North Carolina and such professors, 
tutors, and other officers as to them shall appear necessary and proper, whom 
they may remove for misbehavior, inability, or neglect of duty. (1789, c. 305, s. 
7, P. R.; R.S., vol. 2, p. 427; Code, s. 2613; Rev., s. 4264; C. Sy Ao 


§ 116-13. Treasurer; duties and bond. — The trustees shall elect and 
commission some person to be treasurer for the corporation during the term of 
two years and until his successor shall be elected and qualified; which treasurer 
shall enter into bond, with sufficient sureties, payable to the State of North 
Carolina, in the sum of not less than ten thousand dollars, conditioned for the 
faithful discharge of his office and the trust reposed in him, and that all moneys 
and chattels belonging to the corporation that shall be in his hands at the ex- 
piration of his office shall then be immediately paid and delivered into the hands 
of the succeeding treasurer. Every treasurer shall receive all moneys, donations, 
gifts, bequests, and charities whatsoever that may belong or accrue to the cor- 
poration during his office, and at the expiration thereof shall account with the 
trustees for the same, and the same pay and deliver over to the succeeding treas- 
urer; and on his neglect or refusal so to pay and deliver the same proceedings 
may be had against him as is or may be provided for the recovery of moneys 
from sheriffs or other persons chargeable with public moneys. (A789 ite. e305 aes: 
4,P.R.; R.S., vol. 2, p. 426; Code, s. 2612; Rev., s. 4265. C8S5¢s85797%) 


§ 116-14. Vacancies in offices of secretary and treasurer.—In case 
the office of secretary or treasurer of the corporation shall be vacant from any 
cause whatever in the recess of the board of trustees, the president shall appoint 
a suitable person to fill the same until the annual meeting of the board of trus- 
tees, at which time the board shall elect a proper person to fill such vacancy. 
(K.'S:, vol. 2,-p, 433; Code, s, 2617: Reyv., s. 4266; C. S., s. 5798.) 


§ 116-15. Extension work.—It shall be the duty of the faculty of the Uni- 
versity to extend its influence and usefulness as far as possible to the persons 
of the State who are unable to avail themselves of its advantages as resident 
students, by extension courses, by lectures, and by such other means as may 
seem to them most effective. (1919, c. 199, s. 3: C. ee eS 7A) 


§ 116-16. Awarding of degrees, etc., by consolidated University.— 
The faculty of the University, that is to say, the president and professors, shall 
have the power of conferring all such degrees or marks of literary distinction 
as are usually conferred by colleges or universities. All degrees or marks of 
literary distinction conferred by the University of North Carolina or any of its 
component colleges as herein specified, shall be conferred by the faculty of the 
University of North Carolina or the faculty of any one of its component colleges 
by and with the consent of the board of trustees, but degrees or marks of literary 
distinction conferred by the faculty of any one of the said colleges shall designate 
the college through or by which said degree or mark of literary distinction is 
conferred. (C. S., s. 5796; 1931, c. 202, s. 1 


§ 116-17. Application of receipts.—All receipts shall be applied to the 
maintenance and promotion of the particular unit of the University receiving 
same and to the objects specified in any laws making appropriations for its sup- 
port, or in accordance with the expressed wishes of any donor, as far as prac- 
ticable. (1907, c. 406, s. 17: C. Sisco. 


§ 1 16-1 8. Gifts and endowments belong to institution to which made; 
administration of such funds.—All gifts and endowments, whether moneys, 
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goods or chattels, or real estate, heretofore or hereafter given or bestowed upon 


or conveyed to any one of the institutions, 


as existing before March 27, 1931, 


shall continue thereafter to be used, enjoyed, and administered by the particular 
unit to which they were given or conveyed ; but if there were trusts, they shall 
be administered by said unit in accordance with the provisions of the trust deed 


creating them, for the benefit of the p 
deed was executed. The administratio 


articular institution to which such trust 
n of all these funds, endowments, gifts, 


and contributions shall, however, be under the control of the board of trustees of 


the University of North Carolina. 


(1931, c. 202, s. 12.) 


§ 116-19. Tax exemption.—The lands and other property belonging to the 


corporation shall be exempt from all kinds of public taxation. 


( Consty “artes: 


S. 5; 1789; c. 306, s) 3, P. RoR Davvol.i2; p, 428 - Code, s. 2614; Rev., s. 4262; 


C. S., s. 5783.) 


§ 116-20. Escheats to University.—All real estate which has heretofore 
accrued to the State, or shall hereafter accrue from escheats, shall be vested in 
the University of North Carolina, and shall be appropriated to the use of that 


corporation, 


Title to any such real prope 
sity of North Carolina, shall be conveyed 


tty which has escheated to the Univer- 


by deed in the manner now provided 


by § 143-146 to and including § 143-150 of the General Statutes of North Caro- 
lina: Provided, that in any action in the superior court of North Carolina 


wherein the University of North Caroli 


aa is a party, and wherein said court 


enters a judgment of escheat in behalf of the University of North Carolina for 
any real property, then, upon petition of the University of North Carolina in 
said action, said court shall have the authority to appoint the escheat officer of 
the University of North Carolina as a commissioner for the purpose of selling 


said real property at a public sale, for cas 
in which the property is located, after pr 
law. The said commissioner, when appo 
to convey a valid title to the purchaser 
after said sale shall have first been con 


of the University of North Carolina. 
such escheated real property by 


h, at the courthouse door in the county 
operly advertising the sale according to 
inted by the court, shall have the right 
of the property at public sale, but only 
firmed and approved by the comptroller 
The funds derived from the sale of any 
the commissioner so appointed shall thereafter 


be paid by him into the escheat fund of the University of North Carolina. (Const., 


art. 9, s. 7; 1789, c. 306, s. 2 ae Sales 


s. 4282; C. S., s. 5784; 1947, c. 494.) 


Editor’s Note. — The 1947 amendment 
added all of this section beginning with the 
second sentence. For a brief discussion 
of the amendment, and other provisions 
relating to escheats, see 25 N. C. Law Rev. 
421. 

Sections 143-146 through 143-150, re- 
ferred to in this section, have been re- 
pealed by Session Laws 1959, c. G83; <s.1 6. 

Right Conferred by Constitution and 
Extended by Statute—Board of Educa- 
tion v. Johnston, 224 N. C. S65 20 1S re 1s 
(2d) 126 (1944). 

Vested Right Not Impaired by Repeal 
of Section—The legislature cannot de- 


§ 116-21. Unclaimed real 


Ceol ion ste bls Code, s. 2626; Rev., 


prive the trustees of the University of 
escheated property which by virtue of 
statute has vested in them, by a subse- 
quent act repealing the statute. Trustees 
v. Foy, 5 N. C. 58 (1805). 

Land held by incorporated town held to 
escheat upon repeal of town charter under 
the facts of the case. University of North 
Carolina v. High Point, 203 N. C. 558, 166 
SF 051005( 1982): 

Applied in In re Will of Neal, 182 N.C. 
405, 109 S. E. 70 (1921). 

Cited in Smith vy. Dicks, 17 N. C. 355, 
148 S. E. 464 (1929); Cutler v. Winfield, 
241 N. C. 555, 85 S. E. (2d) 913 (1955). 


and personal property escheats to the 


University of North Carolina. Whenever the owner of any real or personal 
property situated or located within this State dies intestate, or dies testate but 
did not dispose of all real or personal property by will, without leaving surviving 
any heirs, kindred or spouse to inherit said property under the laws of this State, 
such real and personal property shall escheat to the University of North Carolina. 
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The University of North Carolina shall have the right to institute a civil action 
in the superior court of any county in which such real or personal property is 
situated, against any administrator, executor, and unknown heirs or unknown 
claimants as party defendants, which unknown heirs or unknown claimants may 
be served with summons and notice of such action by publication as is now pro- 
vided by the laws of this State. The superior court in which such civil action is 
instituted shall have the authority to enter a judgment therein declaring the real 
and personal property unclaimed as having escheated to the University of North 
Carolina, and the real property may be sold according to the provisions of § 
116-20. A default final judgment may be entered by the clerk of the superior 
court in such cases when no answer is filed by the administrator, executor, un- 
known heirs or unknown claimants to the complaint, or if any answer is filed 
the allegations of the complaint are either admitted or not denied by such party 
defendants, and no claim is made in the answer to the property left by said de- 
ceased person. The funds derived from such sale shall be paid into the escheats 
fund of the University of North Carolina where said funds, together with all 
other escheated funds, shall be held without liability for profit, or interest sub- 
ject to any just claims therefor. (1957, c. 1105, s. 1.) 

Editor’s Note. — The 1957 act repealed case of escheat, and substituted the above 
the former section, which related to evi- section in lieu thereof. 
dence sufficient to make out a prima facie 


§ 116-22. Unclaimed personalty on settlements of decedents’ es- 
tates without heirs shall be paid over or delivered to the University of 
North Carolina.—All sums of money or other personal estate of whatever kind 
which shall remain in the hands of any administrator, executor, administrator 
c. t. a., or personal representative when the administration of an estate of a per- 
son dying intestate, or partially intestate, without leaving any known heirs or 
spouse to inherit same, is ready to be closed, unrecovered or unclaimed by suit, 
by creditors, next of kin, or others entitled thereto, shall, prior to the closing of 
the administration of the estate, be paid, or delivered, by such administrator or 
executor to the University of North Carolina as an escheat and shall be included 
in the disbursements in the final account of such estate. In such cases as above 
described, the University of North Carolina is authorized, on and after June 6, 
1957, to demand, sue for, recover, and collect such unclaimed monies or other 
personal estate of whatever kind from any administrator, or executor after the 
estate is ready to be closed, or from the clerk of the superior court if the un- 
claimed assets have been paid over to him, and the University of North Carolina 
shall hold the same without liability for profit or interest, subject to any just 
claims therefor. (1957, c. 1105, s. 2.) 

Editor’s Note. — The 1957 amendment 
repealed the former section and_ substi- 
tuted the above section in lieu thereof. 


§ 116-22.1. Sections 116-21 and 116-22 apply to administrator for 
estate of person missing for seven years.—The provisions of G. S. 116-21 
and 116-22 shall likewise apply to an administrator for the estate of a person 
who has been missing for seven years, and who has been appointed administrator 
under G. S, 28-2.1, when the superior court shall find in an action brought by 
the University of North Carolina under G. S. 116-21 or 116-22 that such miss- 
ing person left no lawful heirs or lawful claimants to the property of such missing 
person, and that such property has escheated to the University of North Caro- 
line.ea( 1997 cig LOS a oie 


§ 116-23. Other unclaimed personalty to University.—Personal prop- 
erty of every kind, except as is otherwise provided by this chapter, including 
dividends of corporations, or of joint-stock companies or associations, choses in 
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action, and sums of money in the hands of any person, which shall not be re- 
covered or claimed by the parties entitled thereto for three years after the same 
shall become due and payable, shall be deemed derelict property, and shall be 
paid or delivered to the University of North Carolina and held by it without lia- 
bility for profit or interest until a just claim therefor shall be preferred by the 


parties entitled thereto. 
1947; °¢:'614):s5 201 957 ac 1049. ) 

Local Modification, — Forsyth: 1945, c. 
1049, s. 4, 


Cross Reference. — See note under § 
116-20. 
Editor’s Note. — The 1947 amendment 


struck out the words “and if no such claim 
shall be preferred within ten years after 
such property or dividend shall be received 
by it, then the same shall be held by it 
absolutely” formerly appearing at the end 
of this section. 

The 1957 amendment inserted jn line 
two the words “except as is otherwise 
Provided by this chapter,” changed “five 
years” to “three years” in line five, and 
inserted the words “or delivered” in line 
seven. 


(Code, ss. 2628, 2629: Rey..<s.a42e4e i(iaS.. 5: 5786; 


Escheat Officer Not Liable.—Funds rep- 
resenting amounts apportioned to claim- 
ants of an insolvent bank who failed to 
Prove their claims, which are turned over 
to the Secretary of State as escheat officer, 
are not assets of the liquidated bank, but 
are to be held by the University, subject 
solely to the rights of those who failed to 
prove their claims, and a depositor who 
proved his claim and received dividends 
thereon as a common claim may not hold 
the escheat officer liable for the balance 
unpaid on his claim upon his contention 
that the claim should have been paid in full 
as a preferred claim. Windley v. Lupton, 
212 N. C. 167, 193 S. E. 213 (1937). 


§ 116-23.1. Unclaimed funds held or owing by life insurance com- 
panies.—(a) Definitions—The term “unclaimed funds” as used in this section 
shall mean and include all monies held and owing by any life insurance company 
doing business in this State which shall have remained unclaimed and unpaid for 


payable under any life 


or endowment insurance policy, or monies payable under annuity contracts or all 


A life insurance policy not matured by 


the prior death of the insured shall be deemed to be matured and the proceeds 


surance of all unclaimed funds, as hereinbefore defined, held or owing by it on 
the thirty-first day of December next preceding. Such report shall be signed and 
sworn to by an officer of such company and shall set forth: 
(1) In alphabetical order the full name of the insured, his last known ad- 
dress according to the company’s records, and the policy number ; 
(2) The amount appearing from the company’s records to be due on such 


policy ; 
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(3) The date such unclaimed funds became payable; __ 
(4) The name and last known address of each beneficiary or other person 
who, according to the company’s records, may have an interest in such 
unclaimed funds; and a 
(5) Such other identifying information as the Commissioner of Insurance 
may require. ¥ 
(d) Notice; Publication—On or before the first day of September following 
the making of such reports under this section, the Commissioner of Insurance 
shall cause to be published notices entitled: “Notice of Certain Unclaimed Funds 
Held or Owing by Life Insurance Companies.” Each such notice shall be pub- 
lished once a week for two successive weeks in a newspaper published in the 
county of this State in which is located such last known address of each such 
insured, or other person who, according to the company’s records may have an 
interest in such unclaimed fund, or if no newspapers are published in such county, 
then by posting such notice at the courthouse door of said county. 


The notice shall set forth in alphabetical order the names contained in such 
reports of each insured whose last known address is within the county of pub- 
lication together with 

(1) The amount reported due and the date it became payable, 

(2) The name and last known address of each beneficiary or other person 
who, according to the company’s records, may have an interest in such 
unclaimed funds, and 

(3) The name and address of the company. 

The notice shall also state that such unclaimed funds will be paid by the company 
to persons establishing to its satisfaction before the following December 1st their 
right to receive the same, and that not later than December lst such unclaimed 
funds still remaining will be paid to the University of North Carolina which shall 
thereafter be liable for the payment thereof. 

It shall not be obligatory upon the Commissioner of Insurance to publish any 
item of less than fifty dollars in such notice, unless the Commissioner of Insur- 
ance deems such publication to be in the public interest. The expenses of pub- 
lication shall be charged against the University of North Carolina. 

(e) Payment to University of North Carolina. — All unclaimed funds con- 
tained in the report required to be filed under this section, excepting those which 
have ceased to be unclaimed funds since the date of such report, shall be paid over 
to the University of North Carolina on or before the following December Ist. 

The Commissioner of Insurance shall have the power, for cause shown, to 
extend for a period of not more than one year the time within which a life in- 
surance company shall file any report and in such event the time for publication 
and payment required by this section shall be extended for a like period. 

(£) Custody of Unclaimed Funds; Insurers Exonerated—Upon the payment 
of such unclaimed funds to the University of North Carolina, the State shall 
assume, for the benefit of those entitled to receive the same and for the safety of 
the money so paid, the custody of such unclaimed funds, and the life insurance 
company making such payment shall immediately and thereafter be relieved of 
and held harmless by the State from any and all liability for any claim or 
claims which exist at such time with reference to such unclaimed funds or which 
thereafter may be made or may come into existence on account of or in respect 
to any such unclaimed funds. 

(g) Reimbursement for Claims Paid by Insurers. — Any life insurance com- 
pany which has paid to the University of North Carolina monies deemed un- 
claimed funds pursuant to the provisions of this section may make payment to 
any person appearing to such company to be entitled thereto, and upon proof 
of such payment the State of North Carolina shall forthwith reimburse such 
company to the extent of the full amount, without interest, paid the University 
of North Carolina for the account of such claimant. 
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(h) Determination and Review of Claims.—Any person entitled to unclaimed 
funds paid to the University of North Carolina may file a claim at any time 
with the Commissioner of Insurance. The Commissioner of Insurance shall 


such claim, the claimant may make application to the Superior Court of Wake 
County, upon not less than thirty days’ notice to the Commissioner of Insur- 
ance, for an order to show cause why he should not accept and order paid such 
claim. 

(i) Payment of Allowed Claims.—Any claim which is accepted by the Com- 
missioner of Insurance or ordered to be paid by a court of competent jurisdiction 
shall be paid by the University of North Carolina. 


address of each insured, and of each beneficiary or other person who, according 
to the company’s records, may have an interest in such unclaimed funds, and 
pia respect to each policy, its number, the name of the company, and the amount 
ue. 
(k) Payments to Other States; Pending Litigation.—This section shall not 
apply to or affect any unclaimed funds 
(1) Which have been paid to another state or jurisdiction prior to March 
31, 1949, or 
(2) Which are at such date involved in litigation with reference to the cus- 
tody, appropriation or escheat of such funds. (1949, c. 682; 1957, c¢, 
1050.) 
Editor’s Note. — The 1957 amendment annuity contracts or all dividends payable 
added to the first sentence of subsection to holders of policies.” 
(a) the words “or monies payable under 


§ 116-24. Certain unclaimed bank deposits to University.—All bank 
deposits in connection with which no debits or credits have been entered within a 
period of five years, and where the bank is unable to locate the depositor or owner 
of such deposit, shall be deemed derelict Property and shall be paid to the Univer- 


sity of North Carolina and held by it, without liability for profit or interest, until a 


dress of such person, and the bank paying over said funds to the University of 
North Carolina shall furnish such information to be used in giving said notice, If 
any person at any time thereafter shall appear and show that he js the identical per- 
son to whom such funds are due, the University of North Carolina shall pay the 
same in full to such person, but without any liability for interest or profits thereon. 
Debits of service charges and debits of intangible taxes made by banks shall not be 
considered debits within the meaning of this section. A bank shall be deemed to 
be unable to locate a depositor or owner when the present address of the depositor 
or owner is unknown to the bank, and United States mail addressed to the deposi- 
tor or owner at the last known address, with a return address of the sending bank 
on the envelope, is returned undelivered to the bank mailing the same. (1937, c. 
400; 1939, c. 29; 1947, c. 614, s. 3; 1949, c. 1069. ) 

Cross References.—See note to § 116-20. deposits in insolvent banks, see § 53-20, 
As to escheat of dividends on unclaimed subsection (1). 
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Editor’s Note—See 15 N. C. Law Rev. 
350. 

Prior to the 1939 amendment this sec- 
tion applied only to deposits of five dollars 
and less. 

The 1947 amendment added the third 
and fourth sentences. It also struck out 
the following phrase formerly appearing at 
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the end of the first sentence of the section; 
“and if no such claim shall be preferred 
within ten years after such deposits shall 
be received by it, then the same shall be 
held by it absolutely.” 

The 1949 amendment added the last two 
sentences. For comment on the amend- 
ment, see 27 N. C. Law Rev. 427. 


§ 116-25. Other escheats.—Unpaid and unclaimed salary, wages or other 
compensation due to any person or persons from any person, firm, or corporation 
within the State are hereby declared to be escheats coming within the laws of 
this State, and the same shall be paid to the University of North Carolina im- 
mediately upon the expiration of two years from the end of the calendar year 
in which the same becomes due, provided, that this paragraph shall not apply to 
any person, firm or corporation employing less than twenty-five persons. 


Rebates and returns of overcharges and unclaimed meter deposits due by utility 
companies, which have not been paid to or claimed by the persons to whom they 
are due within a period of two years from the time they are due or from the time 
any refund was ordered by any court or by the Utilities Commission, shall be 
paid to the University of North Carolina, 

All monies in the hands of clerks of the superior court, the State Treasurer, or 
any other officer or agency of the State or county, or any other depository whatso- 
ever, as proceeds of the limitations of State banks by receivers appointed in the 
superior court prior to the Liquidation Act of one thousand nine hundred twenty- 
seven, shall be immediately turned over into the custody of the University of 
North Carolina: Provided, however, that nothing in this section shall be con- 
strued to require the said clerk or other officer to turn over funds of minors or 
other incompetents in his possession, but the custody and control of the same shall 
be under existing law with reference thereto. 

All monies in the hands of the Treasurer of the State, represented by State 
warrants in favor of any person, firm, or corporation, whatsoever, which have been 
unclaimed for a period of five years, shall be turned over to the University of 
North Carolina. 

Unpaid and unclaimed dividends or other distributions due to any person or 
persons from any association organized under subchapter IV or subchapter V 
of chapter 54 of the General Statutes are hereby declared to be escheats coming 
within the laws of this State, and the same shall be paid to the University of North 
Carolina immediately upon the expiration of five years from the time the same 
became due, provided that this paragraph shall not apply to a cooperative market- 
ing association engaged only in the marketing of a single agricultural product for 
the producers thereof. This paragraph shall not apply to any stabilization pro- 
gram on any farm commodities when such program is maintained separate for 
the benefit of the producer thereof. 

All monies, claims, or other property coming into the possession of the Univer- 
sity of North Carolina under this section shall be deemed derelict property and 
shall be held by it without liability for profit or interest until a just claim there- 
for shall be preferred by the parties entitled thereto. 

Provided that this section shall not apply to the Agricultural Fund now on hand 
known as the State Warehouse Fund. 

Any funds derived from the liquidation of any national bank organized and 
operated in this State, which has heretofore or which shall hereafter become insol- 
vent, when such insolvent bank has been fully liquidated by a receiver appointed 
by the Comptroller of the Currency as provided by ‘Title 12 of United States Code 
Annotated, sections 191 and 192, or any other federal law, or has been liquidated 
by any agent appointed as provided by Title 12 of United States Code Annotated, 
section 197, which shall remain under the control of the Comptroller of the Cur- 
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rency and deposited with the Treasurer of the United States, or deposited else- 
where, as authorized by law, which shall be due any depositor or stockholder of 


this State, which for a period of ten ye 


ars after becoming due such depositor or 


stockholder or available for distribution to any stockholder in the liquidation of 
such insolvent bank, has not been paid over to such depositor or stockholder, or 
the legal representative of such depositor or stockholder, due to inability to locate 
and deliver the same to the person entitled thereto, shall be deemed derelict prop- 
erty and shall be paid over to the University of North Carolina by the Comptroller 
of the Currency, or by such agent as may have the funds in charge, to be held in 
protective custody by the University of North Carolina until a just claim shall be 


made for same by the owner thereof. 


versity of North Carolina, the Comptro 


such funds in charge, shall be relieved 
Upon receipt of such funds the Univ 


posted, and keep posted for thirty days 


which such insolvent national] bank did 


Upon payment of such funds to the Uni- 
ller of the Currency, or any agent having 
of all further liability therefor, 

ersity of North Carolina shall cause to be 
, at the courthouse door of the county in 
business, a notice giving the names of the 


persons to whom such amounts so paid over were due, the amount thereof and 
the last known address of such person, and the source from which such funds were 
received: Provided, the Comptroller of the Currency or liquidating agent of such 
insolvent national bank shall furnish such information to the University of North 


Carolina when such funds are so paid over to it. 


If any person at any time there- 


after shall appear and show that he is the identical person to whom any part of 
such fund, is due, the University of North Carolina shall pay such part in full to 
such person, but without any liability for interest or profits thereon. 


All sums due any person or persons by reason of placing bets on any horse or 
dog races at any race track in this State where the placing of such bets is legal, 


and which have remained unclaimed and unpaid for sixty 


days, are hereby de- 


clared to be escheats, and the same shall be paid over to the University of North 
Carolina, and upon demand by the University of North Carolina information with 


respect thereto shall be furnished 
(T9396 22 19047 Jeu 14s tes 
ce. 1205; 1957, c, 1051.) 


Editor’s Note. — The 1947 amendment 
struck out the word “now” formerly ap- 
pearing after the word “monies” in the 
first line of the third and fourth para- 
graphs, and struck out the former last 
clause of the fifth paragraph dealing with 
the preferring of claims within ten years. 
The amendment also added the eighth and 
ninth paragraphs. 

The first 1953 amendment substituted 
“two years from the end of the calendar 
year in which the same becomes due” for 
“one year from the time the same became 


by the operators of any such race tracks. 
1947, c. 


G21. 8125119538 Gal 2023 sett’ 221953, 


due” near the end of the first paragraph, 
made the second paragraph applicable to 
“unclaimed meter deposits”, and added the 
last paragraph. The second 1953 amend- 
ment inserted the fifth paragraph. 

The 1957 amendment deleted from the 
first paragraph the words “engaged in 
construction work in North Carolina for 
services rendered in such _ construction 
work” formerly appearing immediately . 
after the word “corporation” in line two. 
It also added the proviso at the end of 
the paragraph. 


§ 116-26. Application of receipts.—All receipts heretofore had or here- 
after to be had from escheated property or derelict property, and all interest and 
earnings thereon, shall be set apart by the trustees of the University so that the 
interest and earnings from said fund shall be used for maintenance and/or for 
scholarships and loan funds to worthy and needy students, residents of this State, 
attending the University of North Carolina, under such rules and regulations as 
shall be adopted by the board of trustees of the University with regard thereto. 


The payment of any funds described in this chapter, or the transfer of any 
personal property described in this chapter, to the University of North Carolina 
shall relieve any person, firm, association or corporation, or any State or federal 
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official or agency of further liability therefor. (1874-5, c. 236, s. 2; Code, s. 2630; 
Rev. 8.14289; C. 9. 9807875119475 ¢ (Olde 2 1195300 Uh Oo aes a1) 

Editor’s Note. — The 1947 amendment The 1953 amendment added the second 
rewrote this section. paragraph. 


Part 2. North Carolina State College of Agriculture and Engineering 
of the University of North Carolina. 


§ 116-27. Operation of State College at Raleigh.—The North Carolina 
State College of Agriculture and Engineering shall from and after March 27, 
1931, be conducted and operated as part of the University of North Carolina. 
It shall be located at Raleigh, North Carolina, and shall be known as the North 
Carolina State College of Agriculture and Engineering of the University of North 
Carolina. (1931, 'c. 202,18; 2.) 


§ 116-28. Object of the College.—The object of this College shall be to 
teach the branches of learning relating to agricultural and mechanical arts and 
such other scientific and classical studies as the board of trustees may elect to 
have taught, and to promote the liberal and practical education of the industrial 
classes in the several pursuits and professions of life. (1907, c. 406, s. 3: C. 
Dy Sa OUy a) 


§ 116-29. Share in appropriations by Congress. — The appropriations 
made or which may hereafter be made by the Congress for the benefit of col- 
leges of agricultural and mechanical arts shall be divided between the white 
and colored institutions in this State in the ratio of the white population to the 
colored, as ascertained by the preceding national census. (1907, c. 406, s. 1; C. 
S., s. 5808.) 


§ 116-30. Board to accept gifts and congressional donations.—The 
board of trustees shall use, as in its judgment may be proper, for the purposes 
of such College and for the benefit of education in agriculture and mechanic arts, 
as well as in furtherance of the powers and duties now or which may hereafter 
be conferred upon such board by law, any funds, buildings, lands, laboratories, 
and other property which may be in its possession. ‘The board of trustees shall 
have power to accept and receive on the part of the State, property, personal, 
real or mixed, and any donations from the United States Congress to the several 
states and territories for the benefit of agricultural experiment stations or the 
agricultural and mechanical colleges in connection therewith, and shall expend 
the amount so received in accordance with the acts of the Congress in relation 


thereto. (1907, c. 406, s. 6; C. S., s. 5816.) 


§ 116-31. Land scrip fund. — The board of trustees shall own and hold 
the certificates of indebtedness, amounting to one hundred and_ twenty-five 
thousand dollars, issued for the principal of the land scrip fund, and the interest 
thereon shall be paid to them by the State Treasurer semiannually on the first 
day of July and January in each year for the purpose of aiding in the support of 
such College in accordance with the act of the Congress approved July second, 
one thousand eight hundred and sixty-two, entitled, “An act donating public 
lands to several states and territories which may provide colleges for the benefit 
of agriculture and the mechanic arts.” (1907, c. 406, s. 8; C. S., s. ers) 9) 


§ 116-32. Agricultural experiment station. — The agricultural experi- 
ment and control station shall be connected with the College and controlled by 
the board of trustees. (1907, c. 406, s. 12; C. S., s. 5825.) 

Cross Reference.—As to agricultural ex- auspices of: Board of Agriculture, see § 
periment station and test farms under 106-15. 


§ 116-33. Land for experimental purposes.—The State Highway Com- 
mission and the board of trustees of the University of North Carolina are hereby 
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authorized to enter into an agreement for the benefit and use of the North Caro- 
lina State College of Agriculture and Engineering of the University of North 
Carolina whereby a certain portion of the land located near Method, North Caro- 
lina, and in the possession of the State Highway Commission may be conveyed to 
the University for a term of years or in fee simple, to be used by said College for 
research, experimental or demonstration purposes, and whenever an agreement is 
entered into, the Governor and Secretary of State are authorized to execute a lease 
or deed conveying to the University the number of acres of land agreed upon. 
(1929;C.1198" sits) 

Editor’s Note—By virtue of Session section for “State Highway and Public 
Laws 1957, c. 65, s. 11, “State Highway Works Commission.” 
Commission” has been substituted in this 


§ 116-34. Joint employment by College and State.— Whenever it shall 
be to the advantage of the North Carolina State College of Agriculture and 
Engineering and any department of the State government to employ jointly 
any person, the board of trustees and the governing authority of the depart- 
ment, on the approval of the Governor, are hereby authorized to make such em- 
ployment and to prorate the amount of the salary and other expenses that each 
shall be required to pay. (1925, c. 198, s. 23) 


§ 116-35. Co-ordinating committee of College and Department of 
Agriculture created.—A Co-ordinating committee is hereby created consisting 
of thirteen members as follows: The president of the board of trustees of the 
University of North Carolina, who shall be ex officio chairman of said com- 
mittee, the president of the University, the dean of administration of State Col- 
lege of Agriculture and Engineering, and the dean of agriculture, the Commis- 
sioner of Agriculture, the assistant commissioner of agriculture, and the State 
Chemist or any other officer in the Department of Agriculture which the Com- 
missioner of Agriculture may designate, three members of the board of trustees 
of the University of North Carolina who have a practical knowledge of agri- 
culture, to be appointed by the president of the said board, and three members 
of the State Board of Agriculture, to be appointed by the Commissioner of 
Agriculture, the members so appointed to serve for a term of two years or un- 
til their successors are duly appointed. (1939, c. 255) salt) 


§ 116-36. Duties of co-ordinating committee.—It shall be the duty of 
the co-ordinating committee herein created to deal with and handle any existing 
matters of duplication, overlapping or disagreement, and such controversial 
matters as may arise in the future in the agricultural agencies of the State Col- 
lege of Agriculture and Engineering and the Department of Agriculture. When- 
ever there is an overlapping or disagreement in consequence of closely allied 
functions and duties of the said agencies, it shall be the duty of the co-ordination 
committee to allocate, after due consideration, such duties and functions as may 
be in disagreement or overlapping, and that are not already allocated by law, to 
the proper agency as it may deem wise, and to require such co-operation between 
the employees in the agencies as it may deem necessary. The co-ordinating 
committee may investigate, on complaint, or on its own initiative, any overlapping, 
duplication or disagreement and the decision of the said committee shall be bind- 
ing on all parties. (1939, c. 255, s. 2.) 


§ 116-37. Findings of committee to be binding on Commissioner of 
Agriculture and president of University.—The findings and recommenda- 
tions of the co-ordinating committee shall be binding on the Commissioner of Ag- 
riculture and the president of the University of North Carolina and it shall be 
their duty to see that the findings and recommendations of the committee shall 
be put into effect in their respective departments. (1939, c. 255, s. 3.) 
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Part 3. Woman’s College of the University of North Carolina. 


§ 116-38. Operation of College for Women at Greensboro.—The North 
Carolina College for Women shall from and after March 27, 1931, be conducted 
and operated as a part of the University of North Carolina. It shall be located 
at Greensboro, North Carolina, and shall be known as the Woman’s College of 
the University of North Carolina. (1931, ¢. 202, s. 3; 1943, c. 543.) 

Editor’s Note. — The 1943 amendment word “Women’s” in the next to the last 
‘substituted the word ‘“Woman’s for the line. 


§ 116-39. Objects of institution.—The objects of the Woman’s College 
of the University of North Carolina shall be to teach young white women all 
branches of knowledge recognized as essential to a liberal education, such as will 
familiarize them with the world’s best thought and achievement and prepare 
them for intelligent and useful citizenship; to make special provision for train- 
ing in the science and art of teaching, school management, and school super- 
vision; to provide women with such training in the arts, sciences, and industries 
as may be conducive to their self-support and community usefulness; to render 
to the people of the State such aid and encouragement as will tend to the dis- 
semination of knowledge, the fostering of loyalty and patriotism, and the promo- 
tion of the general welfare. (1919, c. 199, 5.2: C. S., s. DeOo8 ) 


§ 116-40. Admission of students.—The board of trustees shall make rules 
and regulations for the admission of students, but shall not discriminate against 
any county in the number of students allowed it, in case all applicants cannot be 
accommodated. Each county shall have representation in proportion to its white 
school population, if it desires it; and, should any county fail to avail itself of its 
proportional number, the board of trustees may recognize applicants from coun- 
ties which already have their proportionate representation. (1891, c. 139, s. 4; 
Rev., s. 4254; C. S., s. 5836.) 


§ 116-41. Dining halls.—For the benefit of those who may desire to avail 
themselves of it dining halls shall be established at which meals shall be furnished 
atiactual cost, (C189 Vic. 139%6..12;)1905e, 502. Revs 4257420191 ac 190 ees 
WC SoS A oon) 


Part 4. Miscellaneous Provisions. 


§ 116-42. License for operating billiard tables, etc., to be approved 
by president of University.—No person, firm or corporation shall apply for or 
receive from the governing body, or the representative of such governing body, of 
any county or incorporated city or town, any license or authorization to set 
up, maintain or keep in Chapel Hill, or within five miles thereof, any public 
billiard table or other public table of any kind, by whatever name called, at 
which games of chance or skill may be played, without first obtaining written 
permission therefor from the president of the University of North Carolina. 
Nor shall any person, firm or corporation apply for or receive a license from 
any such governing body, or the representative thereof, to keep, maintain or 
operate within the town of Chapel Hill or within five miles of the boundaries 
thereof, any house, place or establishment wherein ten pin alleys, bowling alleys, 
or other games of chance or skill shall be operated or conducted without first 
obtaining written permission therefor from the president of the University of 
North >Catolitta. ((1794ce429 sheRo hy Siecivbl6, 15.740 Gm ene ae 
Code, is. 2644 ;"Rev.; 41-4278) Cr Sies1 58024 193190. 41.) 

Editor’s Note. — The 1931 amendment 
repealed the former prohibitory section 
and inserted the above in lieu thereof. 


§ 116-43. License for exhibiting any form of amusements and en- 
tertainments to be approved by president of University.—No person, firm 
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or corporation shall apply for or obtain from the governing body, or the represent- 
ative of such governing body, of any county or incorporated city or town any 
license or permit to exhibit within the town of Chapel Hill or within five miles 
thereof any theatrical, sleight of hand, equestrian performance, or any dramatic 
recitation, or any rope or wire dancing, natural or artificial curiosities, or any 
concert, serenade or performance in music, singing or dancing, without first se- 
curing a written permission for said performance from the president of the 
University of North Carolina. A copy of the president’s permission shall be 
filed with the governing body, or the representative of such governing body, of 
any county or incorporated city or town at the time said license or permit is 
applied for in all cases covered by this section. (1824, 601 2526P SRI RAGS © 
116 S..3; RoC... Cael eee 66a Code. ¢. Ae REVE S279 on ( 25) SH OC00 » 19315 
Cal L953. te al oe 

Editor’s Note. — The 1953 amendment tuted “of any county” for “or any county” 
substituted “of” for “or” before the words in the last sentence. 
“any county” in line three. It also substi- 


§ 116-44. Violation of two preceding sections; misdemeanor; juris- 
diction; participant must testify.—Any person violating $§ 116-42 or 116-43 
shall be guilty of a misdemeanor, and fined not less than ten dollars nor more 
than fifty dollars, or be imprisoned not less than ten days nor more than thirty 
days; and if the offender is not brought to trial before some justice of the peace 
within twelve months after the commission of the offense, the superior court in 
term for the county in which the offense was committed may take jurisdiction 
of the same and punish the offender at the discretion of the court. No person 
shall be excused or incapacitated from testifying touching the violation of any of 
the two next preceding sections by reason of his having been a participant in the 
offenses ; but the testimony of such person shall not be used against him in any 
criminal prosecution on account of such participation. (R. C., c. 113, s. 7; 1879, 
c. 232, s. 3; Code, s. 2646; Rev., s. 4280; C. S., s. 5804.) 


§ 116-44.1. Motor vehicle laws applicable to streets, alleys and 
driveways on campuses of the University of North Carolina; University 
trustees authorized to adopt traffic regulations.—(a) All the provisions 
of chapter 20 of the General Statutes relating to the use of the highways of the 
State and the operation of motor vehicles thereon are hereby made applicable to 
the streets, alleys and driveways on the campuses of the University of North 
Carolina. Any person violating any of the provisions of said chapter in or on 
such streets, alleys or driveways shall, upon conviction thereof, be punished as 
therein prescribed. Nothing herein contained shall be construed as in any way 
interfering with the ownership and control of such streets, alleys and driveways 
on the campuses of the University of North Carolina as is now vested by law in 
the trustees of the University of North Carolina. ; . 

(b) The board of trustees of the University of North Carolina is authorized 
to make such additional rules and regulations and adopt such additional or- 
dinances with respect to the use of the streets, alleys, driveways, and to the es- 
tablishment of parking areas on such campuses not inconsistent with the provi- 
sions of chapter 20, General Statutes of North Carolina, as in its opinion may 
be necessary. All regulations and ordinances adopted pursuant to the authority 
of this subsection shall be recorded in the proceedings of the board and printed, 
and copies of such regulations and ordinances shall be filed in the office of the 
Secretary of State of North Carolina. Any person violating any such regulations 
or ordinances shall, upon conviction thereof, be guilty of a misdemeanor, and 
shall be punishable by a fine of not exceeding fifty dollars ($50.00) or imprison- 
ment for not exceeding 30 days. 

(c) The board of trustees of the University of North Carolina shall cause to 
be posted at appropriate places on the campuses of the University notice to the 
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public of applicable speed limits and parking laws and ordinances. 
1070.) 


(1947, c. 


ARTICLE 2. 


Western Carolina College, East Carolina College, Appalachian State Teachers 
College, Pembroke State College, Agricultural and Technical College of North 
Carolina, North Carolina College of Durham, Elizabeth City State Teachers 
College, Fayetteville State Teachers College, Winston-Salem Teachers College. 


§ 116-45. Primary purpose of named institutions.—The primary pur- 
pose of the several institutions hereinafter named shall be as follows: 


(1) The primary purpose of Western Carolina College, East Carolina Col- 
lege, and Appalachian State Teachers College shall be the preparation 
of young men and women as teachers, supervisors, and administrators 
for the public schools of North Carolina, including the preparation of 
such persons for the master’s degree. Said institutions may also offer 
undergraduate instruction in the liberal arts and sciences, and such 
other programs as are deemed necessary to meet the needs of its 
constituency and of the State and as shall be approved by the North 
Carolina Board of Higher Education, consistent with appropriations 
made therefor. 


(2) The primary purpose of Pembroke State College shall be the under- 
graduate education of the Lumbee Indians and other persons who 
may be admitted under uniform regulations of the board of trustees. 
The educational program of the institution shall be subject to the ap- 
proval of the North Carolina Board of Higher Education, consistent 
with the appropriations made therefor. 

(3) The primary purpose of North Carolina College at Durham shall be 
undergraduate instruction in the liberal arts and sciences, the train- 
ing of teachers, supervisors, and administrators for the public schools 
of the State, and such graduate and professional instruction as shall 
be approved by the North Carolina Board of Higher Education, con- 
sistent with the appropriations made therefor. 

(4) The primary purpose of the Agricultural and Technical College of 
North Carolina shall be to teach the agricultural and technical arts 
and sciences and such branches of learning as relate thereto; the 
training of teachers, supervisors,’ and administrators for the public 
schools of the State, including the preparation of such teachers, su- 
pervisors and administrators for the master’s degree. Such other 
programs of a professional or occupational nature may be offered as 
shall be approved by the North Carolina Board of Higher Education, 
consistent with the appropriations made therefor. 

(5) The primary purpose of Elizabeth City State Teachers College, Fayette- 
ville State Teachers College, and Winston-Salem Teachers College 
shall be the undergraduate preparation of young men and women for 
teaching in the public schools of the State. Such other programs may 
be offered as shall be approved by the North Carolina Board of 
Higher Education, consistent with the appropriations made therefor. 
(1957, c. 1142.) 


Editor’s Note. — Session Laws 1957, c. 167; and in the event of any conflict 


1142 repealed former articles 2 through 9, 
containing §§ 116-45 through 116-104, and 
substituted this new article 2 in lieu 
thereof. Section 2 of said chapter pro- 
vides: ‘Nothing herein contained shall be 
taken as repealing or altering any sec- 
tion of G. S. 116-154 through G. S. 116- 
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between the provisions of this act and 
G. S. 116-154 through G. S. 116-167, in- 
clusive, the latter shall control.” 

As to law enforcement officers for duty 
on campus of Western Carolina College, 
see Session Laws 1959, c. 42. 


es 
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§ 116-46. Provisions common to all named institutions. The fol- 
lowing provisions shall be common to all the institutions hereinbefore named: 
(1) Members of Board of Trustees; Number, Terms and Appointment. 

a. The board of trustees of the institution shall consist of twelve per- 
sons appointed for terms of eight years each, beginning July 
1 of an odd-numbered year, the terms to be staggered so that 
three vacancies occur every two years. 

b. Members of the present board of trustees of each of said institu- 
tions shall serve out their respective terms and until the next 
succeeding July 1. At the expiration of their present terms, as 
thus extended, new appointments to the board of trustees of 
each of said institutions shall be made so as to provide a board 
of trustees of twelve members appointed for terms of eight 
years each, the terms to be staggered so that three vacancies 
shall occur every two vears, 

c. In the case of the Agricultural and Technical College of North 
Carolina, which has at present more than twelve trustees, 
vacancies as they occur shall not be filled until the board of 
trustees shall be reduced to the required number of twelve 
members as herein provided. 

d. The Governor shall make all appointments to each of said boards 
of trustees, subject to the confirmation of the General As- 
sembly in joint session assembled. 


(2) Removal of Trustees; When Position Deemed Vacant. 

a. Members of each board of trustees shall be subject to removal 
for cause by the Governor and Council of State. 

b. Whenever a trustee shall fail to be present for two successive 
regular meetings of the board of trustees, without just cause 
as determined by the board, his position as trustee shall be 
deemed vacant, and said vacancy shall be filled as herein pro- 
vided. 

(3) Meetings of Board.—It shall be the duty of each of said boards of 
trustees to hold not less than two regular meetings a year as fixed by 
the trustees, at which the board shall consider recommendations of 
the president of the institution, and transact such other business as 
may properly come before it. The board of trustees may also hold 
special meetings from time to time upon the call of the chairman of 


the board. 


(4) Election of Chairman and Vice-Chairman; Committees of Board; 
Quorum; Majority Vote.—At the first meeting after June 30 of each 
year, the board of trustees shall elect one of their own members as 
chairman and one as vice-chairman, and designate such committees of . 
the board, and endow them with such powers, as may be deemed 
proper and wise for the management of the affairs of the institution. 
The chairman shall appoint the committees so designated. A quorum 
ot the board of trustees for the transaction of business shall consist 
of a majority of the members of the board. All actions of the board 
of trustees shall be taken by a majority vote, a quorum being present. 

(5) Board a Body Corporate and Agency of State; Title to Property; Man- 
agement of Institution. 

a. The board of trustees of each of said institutions is hereby con- 
stituted a body corporate and an agency of the State of North 
Carolina under the name and style of “The Board of Trustees 
GARG isin oe ” (in which shall be inserted the name of the 
institution) and by that name may sue and be sued, make 
contracts, acquire real and personal property by gift, purchase, 
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or devise, and exercise such other rights and privileges as are 
ordinarily exercised by corporations of like character and as 
are necessary for the proper administration of the affairs of 
said institution. 


b. The board of trustees of each of said institutions and its suc- 


cessors in office shall hold in trust for the State of North Caro- 
lina title to all property now held, or which shall be later 
acquired by said board. 


c. The board of trustees of each of said institutions shall be respon- 


sible for the management of all the affairs of the institution, 
subject to the applicable laws of the State of North Carolina, 
and shall have the duty to provide for the handling and ex- 
penditure of all moneys whatsoever belonging to, appropriated 
to, or in any way acquired by the institution; it shall provide 
for the erection of all buildings, the making of all needed im- 
provements, the maintenance of the physical plant of said 
institution, and may do all things deemed useful and wise for 
the good of the institution. Institutions operating electric 
power plants and distribution systems as of June 6, 1957 are 
authorized to continue such operation and, after furnishing 
light and power to the institution, to sell any excess current 
to the people of the community at a rate or rates approved by 
the Utilities Commission. Any net profits derived from the 
operation of such power plants and distribution systems shall 
be paid into the endowment fund of the institution authorized 


under G. S. 116-46 (7). 


d. It shall be the duty of each of said boards of trustees to elect a 


president of the institution and to fix his salary within the 
schedule provided by law, and to fix his tenure of office. Upon 
the recommendation of the president, it shall be the duty of 
the board of trustees to elect other officers, teachers, and em- 
ployees, to fix their duties, tenure of office, and within the 
schedule provided by law, their salaries. The board of trustees 
shall also establish bylaws for the management of the institu- 
tion’s affairs, and rules and regulations for the general man- 
agement of the institution, and the discipline of the students. 


e. The board of trustees of each of said institutions, upon the rec- 


ommendation of the faculty, is hereby authorized and em- 
powered to confer or cause to be conferred such degrees as are 
usually conferred by similar institutions, subject to the au- 
thority of the North Carolina Board of Higher Education to 
determine and approve the kinds of degrees to be conferred 
by the institution. 


f. Each of said institutions now operating a campus laboratory or 


demonstration school may continue to do so under the now 
existing plan of operation, consistent with the appropriations 
made therefor. 


(6) Duties of President of Institution. 


a. It shall be the duty of the president of each of said institutions 


to attend all meetings of the board of trustees, to be responsible 
for the keeping of a full and complete record of such meetings, 
and to act as custodian of all records, deeds, contracts, and the 
like. It shall be the duty of the president to keep the board of 
trustees fully informed of the operations of the institution and 
its needs. 


b. Whenever the term of office of any member of the board of trus- 
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tees of such institutions is about to expire, or should a vacancy 
occur for any cause, the president, with the approval of the 
chairman of the board of trustees, shall immediately notify the 
Governor, to the end that he may make an appointment to fill 
such vacancy. 


c. The president shall be the administrative and executive head of 


the institution, and shall not be a member of the board of trus- 
tees. He shall prepare annually for the board of trustees a 
detailed report of the operations of the institution for the pre- 
ceding year and cause one copy thereof to be filed with the 
official records of the board of trustees and one copy to be filed 
with the North Carolina Board of Higher Education. 


d. The president of the institution shall recommend courses of 


study, subject to the approval of the board of trustees, and 
further subject to the authority of the North Carolina Board 
of Higher Education to determine the major functions and ac- 
tivities of State supported institutions of higher education. 


(7) Endowment Fund. 


a. Each of said boards of trustees is hereby authorized to establish 


a permanent endowment fund. 


b. Such board of trustees shall appoint an investment committee, 


to be known as “The Board of Trustees of the Endowment 
Hondgot, Wee ta ee College,” (in which shall be in- 
serted the name of the institution) which board of trustees 
of the endowment fund is hereby created as an agency of the 
board of trustees of the college to do the specific things here- 
inafter enumerated. The board of trustees of the endow- 
ment fund shall consist of five members, including the chair- 
man of the board of trustees, the president of the college, and 
three other persons, not necessarily members of the board of 
trustees of the college, to be chosen by the board of trustees of 
said college. 


c. The chairman of the board of trustees of the college shall be the 


chairman of the board of trustees of the endowment fund. 


d. The trustees of said endowment fund may receive gifts, dona- 


tions, and bequests, may in their discretion retain such in the 
form in which they are made, and may use the same as a per- 
manent endowment fund. Said trustees may retain in such 
permanent endowment fund any other moneys or securities of 
any kind that may come to them from the board of trustees of 
the college or that may come to the trustees of the endowment 
fund, excepting always the moneys received from State ap- 
propriations, and from tuition, fees, and the like, collected 
from students and used for the general operation of the college. 
The trustees of the endowment fund shall have power to 
sell any property, real or personal, of the fund, at either public 
or private sale. 


e. The trustees of the endowment fund shall be responsible for 


the prudent investment of the fund, in the exercise of their 
sound discretion, without regard to any statute or rule of law 
relating to the investment of funds by fiduciaries. 


f. The principal of said endowment fund shall be kept intact and 


only the income therefrom may be expended. The trustees 
of the endowment fund shall determine what is income and 
what is principal. 


g. It is not the intent that the income from such endowment fund 
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shall take the place of State appropriations or any part there- 
of but that it shall supplement the State appropriations to the 
end that the institution may improve and increase its functions, 
may enlarge its areas of service and may become more useful 
to a greater number of people. All expenditures of moneys 
from the endowment fund shall in all cases be approved by the 
board of trustees of the institution and expended under the 
board’s direction. Funds from the endowment fund shall not 
be expended for a purpose which will impose a financial 
burden on the State of North Carolina without first securing 
the approval of the North Carolina Board of Higher Educa- 
tion and the Advisory Budget Commission. 

h. The board of trustees of the institution shall establish standards 
for such scholarships as may be awarded from proceeds of 
said endowment fund and may change or alter such standards 
from time to time. 

i. Nothing in this section shall be construed to prevent the trustees 
of the endowment fund from receiving gifts, donations and 
bequests and from using the same for such lawful purposes as 
the donor or donors designate, subject always to the approval 
of the board of trustees of the institution, and subject, further, 
to the approval of the North Carolina Board of Higher Educa- 
tion and the Advisory Budget Commission if the expenditure 
of funds would impose a financial burden on the State of North 


Carolina. (1957, c. 1142.) 


ARTICLE 3, 
Community Colleges. 


§ 116-47. Short title.—This article shall be known as “The Community 
College Act”, (1957, c. 1098, s. 1.) 


§ 116-48. Purpose.—The purpose of this article is to provide a plan of 
organization and operation for community colleges, to serve as a legislative char- 
ter for such colleges, and to authorize the levy of taxes and issuance locally of 
bonds for the support thereof. (1957, c. 1098, s. 2.) 


§ 116-49. Definitions.—As used herein: 
(1) The term “community college” is defined to be an educational institu- 
tion 

a. Dedicated primarily to the particular needs of a community or 
an area, 

b. Offering the freshman and sophomore courses of a college of arts 
and sciences and/or the first or first and second year courses 
of a two-year technical institute of college grade, and 

c. Organized and operating under the provisions of this article. 

In addition to the courses above referred to, such college may also 

offer a variety of occupational, vocational, avocational and recreational 
training programs. Such college may consist of one or more units 
operating within the boundaries of one county. 

(2) The term “Board of Higher Education” refers to the North Carolina 
Board of Higher Education. (1957, c. 1098, s. 3.) 


§ 116-50. Boards of trustees to govern colleges; composition; ap- 
pointment, terms and qualifications of members; vacancies; election 
of officers.—(a) Each community college shall be governed by a board of trus- 
tees consisting of twelve (12) members, appointed as follows: 

Two (2) members by the governing board of the municipality in which the 
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community college is located; provided, that, if the college is not located within 
the corporate limits of a municipality, then such appointment shall be by the 
governing board of the largest municipality, according to population, in the 
county in which the college is located. 

Two (2) members by the board of commissioners of the county in which the 
community college is located. 

Two (2) members by the board of education of the administrative school unit 
of the municipality in which, or partially in which, the community college is lo- 
cated; provided, that if the college is not located within the corporate limits of 
a municipality, then such appointment shall be by the board of education of the 
administrative school unit of the largest municipality, according to population, in 
the county in which the college is located, if there be such an administrative unit. 

Two (2) members by the board of education of the county in which the com- 
munity college is located; provided, however, that it shall appoint four (4) mem- 
bers if there is but one board of education for the county in which the college is 
located. 

Four (4) members by the Governor of North Carolina. Trustees appointed 
by the governing board of a city or by a city board of education shall be residents 
of such municipality. Those appointed by a board of county commissioners, or 
by a county board of education shall be residents of the county (including the 
municipality) in which the college is located. Those appointed by the Governor 
shall be residents of the county (including the municipality) in which the college 
is located, or of a county contiguous thereto. 

(b) Trustees shall be appointed for terms of six (6) years, except that of the 
first board of trustees of each college appointed pursuant to this article, each of 
the four (4) members appointed by the city and/or county boards of education 
shall be appointed for a six (6) year term, each of the four (4) members ap- 
pointed by the governing board of the municipality and/or the board of commis- 
sioners of the county shall be appointed for a four (4) year term, and each of 
the four (4) members appointed by the Governor shall be appointed for a two 
(2) year term, plus such additional months as to each appointee as shall be nec- 
€ssary in order for their respective terms to expire on June 30th. After the first 
appointment of the first board of trustees of each college under this article, all 


§ 116-51. Official title of board of trustees; name of college; pow- 
ers generally.—The board of trustees of each community college shall be known 
Breet nen | ristees: Of. i as ek ” filling in the name of the college; and 
such designation (“The Trustees of .................. ”) shall constitute the 
official corporate name of the colleges. Such board shall be a body corporate, 
with all the powers usually conferred upon such bodies and necessary to enable 
it to acquire, hold and transfer property, make contracts, sue and be sued, and 
to exercise such other rights and privileges as may be necessary for the manage- 
ment and administration of the college, and for carrying out the provisions and 


§ 116-52. Enumerated powers of board.—The trustees of each com- 
munity college shall have authority, in the exercise of which they shall be sub- 
ject to the provisions of article 16, chapter 116 of the General Statutes: 
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(1) To employ a president, dean or other chief administrative officer of the 
college upon such terms and conditions as the trustees shall fix and. 
determine. 

(2) To employ, or to delegate to the chief administrative officer the au- 
thority to employ subject to the approval of the trustees, all such 
other officers, teachers, instructors and employees as may be neces- 
sary for the operation of the college and to prescribe their titles and 
duties. 

(3) To prescribe the curricula which shall be offered, and the certificates. 
or degrees which shall be awarded upon satisfactory completion of 
any given course of study. 

(4) To do all things necessary or proper to comply with any conditions 
which may be prescribed by the State of North Carolina or the United 
States of America in order to be eligible to receive monies or other 
assistance appropriated or designated for the benefit of such institu- 
tions. 

(5) To fix tuition, fees, and other charges for students attending or apply- 
ing for attendance at the college. 

(6) To prescribe and require the use of entrance examinations. 

(7) To provide for an adequate system of accounting for all funds and prop- 
erty received, held, managed, expended or used by the college, and 
to require persons directly responsible for the handling of such funds 
to be adequately bonded. 


(8) To purchase any land, easement or right of way which the trustees de- 
termine to be necessary for the proper operation of the college and, 
if the trustees of the college are unable to agree with the owners 
thereof for the purchase of such land, right of way or easement, to 
condemn same in the same manner and under the same procedure as 
is provided in Chapter 40 (Eminent Domain), Article 2 (Condemna- 
tion Proceedings), of the General Statutes of North Carolina, The 
determination of the trustees of the land necessary for such purpose 
shall be conclusive. 


(9) To receive and accept private donations for such purposes and upon 
such terms as the donor may prescribe and which are consistent with. 
the provisions of this article. 


(10) To utilize, pursuant to agreement with any local administrative school 
unit, any service, property or facilities of any such unit, and, in their 
discretion, to employ personnel jointly with any such unit on a co- 
operative, cost sharing basis. 

(11) To perform such other acts and do such other things as may be nec- 
essary or proper for the exercise of the foregoing specific powers, in- 
cluding the adoption and enforcement of all reasonable rules, regula- 
tions and bylaws for the government and operation of the college 


under this article and for the discipline of students. (1957, c. 1098, 
Soule hal 


§ 116-53. Appropriations by State.—(a) Appropriations by the State 
of North Carolina as grants-in-aid to community colleges for operating expenses 
shall be paid on the basis of a specified sum per student quarter-hour of instruc- 
tion delivered in a limited curriculum consisting of courses at the freshman and 
sophomore levels in liberal arts and sciences and in the first and second year 
offerings of technical institutes of college grade prescribed by the Board of 
Higher Education. The total annual amounts of these grants-in-aid to each 
college shall not, except when the Appropriation Act specifically provides other- 
wise, exceed the total of local public or private funds (exclusive of student fees 
and charges) made available annually to such college for operating expenses. 
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Certification on forms prescribed by the Board of Higher Education shall be 
made to said Board and upon approval by said Board payments shall be made by 
the State disbursing officer to each community college in amounts not in excess 
of appropriations therefor, 

(b) Appropriations by the State of North Carolina for capital or permanent 
improvements for community colleges shall, except when the Appropriation Act 
specifically provides otherwise, be on an equal matching fund basis, the monies 
raised by a particular community college from public or private sources being 
matched by an equal amount of State funds, up to but not in excess of appropria- 
tions therefor. The sole purposes for which such appropriations may be ex- 
pended shall be to acquire real property and to construct and equip classrooms, 
laboratories, administration offices, utility plants, libraries, cafeterias, and audi- 
torium facilities, in such order of priority as the Board of Higher Education 
and the Advisory Budget Commission ‘shall determine. Such appropriations 
shall not be expended for any other purpose, it being expressly intended that 
the construction of all other facilities and procurement of all other equipment 
shall be the sole obligation and responsibility of the community college. 

Preliminary studies and cost estimates for the construction of all buildings or 
other capital improvements and proposals for the purchase of all original equip- 
ment to be installed or used therein, involving the expenditure of State funds, 
shall be first submitted to and. approved by the Board of Higher Education and 
the State Budget Bureau. 

After approval by the Board of Higher Education and the Budget Bureau, 
payments shall be made by the State disbursing officer to the community college, 
within authorized appropriations, according to procedures established by the 
Budget Bureau. (1957, c. 1098, s. 73) 


§ 116-54. Local appropriations or bond issues to supplement State 
appropriations.—When the State of North Carolina has made appropriations 
for the purpose of financing the cost of capital or permanent improvements for 
the benefit and use of one or more community colleges on such terms as shall 
require funds from other sources to supplement that part of said appropriations 
allocated to a particular community college and the amount of such funds avail- 
able therefor is insufficient, the board of trustees of said community college may 
request the board of commissioners of the county in which said community col- 
lege is situated to provide such funds. Upon receipt of such request said board 
of commissioners shall, within a reasonable time thereafter, proceed with provid- 
ing sufficient funds either by appropriation in a manner consistent with the pro- 
visions of the County Fiscal Control Act or by issuance of bonds voted in an 
election called by said board of commissioners, or by both, as said board of 
commissioners may deem expedient. Any such bonds shall be issued pursuant 
to the County Finance Act, as amended, and shall be subject to the provisions of 
the Local Government Act. The board of commissioners shall not be required 
to call an election for the issuance of bonds for the benefit of a community college 
within two (2) years after the date of the last preceding election for such pur- 
pose. The request to the board of commissioners shall specify the amount of 
funds required to be provided in order to match State appropriation: Provided, 
the board of trustees may at the same time request an amount in addition to the 
amount required to match State appropriation either for the same or for dif- 
ferent purposes for which such State appropriation is made and may at any 
time request the board of commissioners may [to] proceed to provide funds to 
meet such requests for funds not required to match State appropriation by county 
appropriation or bond issue as hereinabove provided or may modify such request 
and proceed or may deny such request. Bonds may be authorized for such 
amount required to match State appropriation and for such additional amount 
by a single bond order or by separate bond orders in the discretion of the board 
of commissioners. (1957, c. 1098, s. 8.) 
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§ 116-55. Disposition of proceeds of local bond issue.—The proceeds 
of the sale of bonds issued by a county for a community college, after deducting 
therefrom the cost of preparing, issuing and marketing said bonds and the 
amount of any accrued interest and premium contained therein, may be turned 
over to the board of trustees of such community college, in which event no mem- 
ber of the board of commissioners of the county nor any county officer shall be 
liable for a penalty under the provisions of G. S$. 153-107 with respect to the ap- 
plication of such proceeds. (1957, c. 1098, s. 9.) 


§ 116-56. County taxes for maintenance of college; election on 
question of levying.—Notwithstanding any constitutional limitation or limita- 
tion provided by any general or special law, taxes may be levied by the board of 
commissioners of a county for the purpose of financing the cost of operation, 
equipment and maintenance of any community college situated within the bound- 
aries of the county, and the special approval of the General Assembly is hereby 
given for the annual levying of taxes for such special purposes: Provided, that 
the levy of such special taxes shall be approved by the vote of a majority of the 
qualified voters of such county who shall vote on the question of levying such 
taxes in an election held for such purpose. The board of trustees may request 
the board of commissioners of the county to call an election, as hereinafter pro- 
vided, upon the question of levying such taxes and shall specify in such request 
the maximum rate or amount of such taxes. Upon receipt of such request the 
board of commissioners of the county shall, within a reasonable time thereafter, 
submit the question of the authorization to levy such taxes at an election. The 
question of levying such taxes may be submitted at the same time as the question 
of issuance of bonds referred to in § 116-54 is submitted, or such question may 
be submitted at a separate election. A ballot shall be furnished to each qualified 
voter at said election, which ballot may contain the words “For Community Col- 
lege maintenance tax (briefly stating any other pertinent information)”, and 
“Against Community College maintenance tax, (briefly stating any other perti- 
nent information)”, with a square in front of each proposition, in one of which 
squares the voter may make a cross mark (X), but any other form of ballot con- 
taining adequate information and properly stating the question to be voted upon 
shall be construed as being in compliance with this article. Such election may 
be held at the same time and in the same manner as elections held under article 
9, chapter 153 of the General Statutes, the same being designated as the County 
Finance Act, beginning with § 153-69 and sections following, or said elec- 
tion may be held at any time fixed by the board of commissioners of the county. 

On or before the Ist day of May of each year the board of trustees shall notify 
the board of commissioners of the county of the amount of such taxes to be levied 
in such year and it shall be the duty of the board of commissioners of the county 
to levy such taxes accordingly. Such taxes shall be levied and collected in the 
same manner as other taxes of the county are levied and collected, and the col- 
lections thereof shall be turned over to the board of trustees by the end of each 
month. (1957, c. 1098, s. 10.) 


§ 116-57. Election by college to come under article; procedure; 
provisions as to certain colleges.—Any college now or hereafter eligible, or 
desiring to become eligible, to receive the benefit of any direct appropriations of 
the State of North Carolina as a community college, and which desires to take 
advantage of such appropriations, must first elect to come under the provisions of 
this article. Such election shall be duly made by the governing board of the col- 
lege and by such other group or body as may be necessary under the provisions 
of any charter or bylaws applicable to the college in question. 

The resolutions of election to come under the provisions of this article shall 
include appropriate resolutions: 

(1) Electing to come under the provisions of this article and to have this 


640 


ii i i, 


§ 116-57 Cu. 116. Epucarionar INSTITUTIONS § 116-57 


article, as written and as subsequently amended, serve as the charter 
of said college in lieu of any existing charter or other authority under 
which the existing college is operated; 

(2) Designating the name by which the community college shall be known; 


given to any board of education, board of county commissioners or 
governing board of any municipality owning funds and properties so 
used, to transfer and convey same to a community college in the 
county, without consideration, upon authorization of an annual tax 
levy for the maintenance of such college) ; 


(5) Providing that all such resolutions of election are adopted subject to 
approval of such institution by the State of North Carolina as a com- 
munity college and subject to the authorization of an annual tax levy 
by a vote of the people of the county in which the college is located. 


tions of election to come under the provisions of this article, duly certified by the 
president or chairman of the governing board of the college and attested by the 
secretary, shall be submitted to the Board of Higher Education for approval. 


visory Budget Commission, and by the Attorney General as to form and legality, 
shall constitute approval by the State of North Carolina, subject to an authoriza- 


The petition for approval as a community college of any existing college which, 
prior to June 5, 1957, has received appropriations from State funds and is re- 
ceiving public support from any county and/or municipal tax or nontax revenues 
may be approved, and may operate as a community college under this article. 
without an authorization of an annual tax levy by a vote of the people of the 
county in which the college is located. 

For good cause shown, the Board of Higher Education and the Advisory 
Budget Commission may approve the petition of the petitioning college without 
requiring the transfer of all funds and properties used by it to the community 
college, provided that the petitioner shall comply with such conditions as said 
Board and Commission may impose to assure the provision of adequate facilities 
for the community college. Following approval of the State of North Carolina 
as aforesaid, the board of commissioners of the county in which the college is 
located shall, within a reasonable time after receiving a request from the govern- 
ing board of the college therefor, submit at an election the question of levying 
taxes to finance the operation, equipment and maintenance thereof. Such election 
shall be called and held in accordance with the provisions of § 116-56. . 

If the governing board of the existing college shall submit to the Board of 
Higher Education, within eighteen months after the approval of the college by 
the State of North Carolina as aforesaid, a certificate of the result of such elec- 
tion showing approval of levying of taxes for the maintenance of the college 
as a community college, the Board of Higher Education shall, upon receipt thereof, 
file the resolutions of election, together with written approval thereof as aforesaid, 
and the certificate of the result of the election in the office of the Secretary of 
State. 

From and after the filing of said documents in the office of the Secretary of 
State, said college shall be a community college under this article; the existing 
governing board shall continue to act pending appointment of the first board of 
trustees under this article: said existing board shall take all such action as shall 
be necessary and proper to transfer the funds and properties owned or used by 
the former institution to the new community college and to dissolve or otherwise 


SAsN.C—47 641 
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terminate the former corporation, if such there be. From and after the organiza- 
tion of the new community college this article shall serve as its charter. 


Asheville-Biltmore College, Charlotte College (including Carver College), 
and Wilmington College (including Williston unit) may, by filing with the Board 
of Higher Education a petition for approval as a community college, receive dur- 
ing the fiscal year July 1, 1957 through June 30, 1958 any appropriations from 
State funds for operating expenses for community colleges in the manner pro- 
vided in § 116-53 (a). Such funds may be paid, with the approval of the Board 
of Higher Education, to the college or to the county or city administrative school 
unit operating such college. The petitioner shall, prior to June 30, 1958, comply 
with all of the applicable provisions of this article for qualification as a com- 
munity college. If the Board of Higher Education shall find that the petitioner 
is not proceeding with reasonable diligence to comply with the provisions of this 
article, it is hereby authorized to withhold from such college State appropriations. 
C195/7.cm L098 Miser Is) 


§ 116-58. Establishment of community college.—In any county not 
having a college supported by local public funds which would be eligible for es- 
tablishment as a community college under this article, the county board of educa- 
tion may petition the State of North Carolina for authority to establish a com- 
munity college under this article in said county. The petition shall be submitted 
to the Board of Higher Education and shall contain such information concerning 
the proposed location and plans for the financing and operation of the college as 
the Board of Higher Education may require. Written approval of the petition 
by the Board of Higher Education and the Advisory Budget Commission, and 
by the Attorney General as to form and legality, shall constitute approval by the 
State of North Carolina, subject to the authorization of an annual tax levy for 
the operation, equipment and maintenance of the proposed college by a vote of 
the people of the county in which the college is to be located. Following approval 
of the State of North Carolina as aforesaid, the board of commissioners of the 
county in which it is proposed that the college shall be located shall, within a 
reasonable time after receiving a request from the petitioning county board of 
education therefor, submit at an election the question of levying taxes to finance 
the operation, equipment and maintenance of such college. The election shall be 
called and held in accordance with the provisions of § 116-56. 

If, within eighteen months after the approval of the petition by the State of 
North Carolina as aforesaid, the petitioning county board of education shall sub- 
mit to the Board of Higher Education a certificate of the result of such election 
showing approval of the levying of taxes for the maintenance of the proposed 
community college, the Board of Higher Education shall file the petition, together 
with the written approval thereof as aforesaid, and the certificate of the result of 
the election in the office of the Secretary of State. 


From and after the filing of said documents in the office of the Secretary of 
State, said proposed college shall be deemed chartered as a community college 
under this article; provided, however, that unless and until appropriations shall 
be made by the State of North Carolina for the benefit of said college the trustees 
who would otherwise be appointed by the Governor of North Carolina, under § 
116-50 (a), shall be appointed by the petitioning county board of education and 
their successors in office and shall all be residents of the county in which the 
college is located. 

Approval of the petition by the State of North Carolina as aforesaid shall be- 
come null and void at the end of eighteen months from the date of such approval 
if the election hereinabove provided for authorizing ‘the levying of taxes for the 
maintenance of the community college shall not have been held and voted upon 
favorably within that time. (1957, c. 1098, s. 12.) 
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§ 116-59. Board of Higher Education authorized to establish mini- 
mum standards.—The Board of Higher Education shall have authority to pre- 
scribe minimum standards with respect to student enrollment or prospective 
enrollment in academic courses, facilities, and other pertinent matters for ap- 
proval as a community college under this article. (1957, c. 1098, s. 13:) 


§ 116-60. Payment of expenses of special election under article,— 
The cost of any special election held under authority of this article shall be paid 
out of the general fund of the county or, in the discretion of the board of com- 
missioners of the county and with the concurrence of the board of education of 
the county, out of the school current expense fund of the county, and the au- 
thority to appropriate from school current expense fund for such cost is here- 
by given. (1957, c. 1098, s. 14.) 


§ 116-61. Discontinuance as a community college.—A community 
college may, by appropriate resolutions of its trustees and of the board of com- 
missioners of the county in which it is located elect to discontinue its existence 


lar school year; provided, however, that any community college which shall have 
accepted funds from the State of North Carolina for capital or permanent im- 
provements shall, upon its discontinuance as a community college under this 
article, pay to the State of North Carolina a sum equal to all appropriations made 
by the State to said college for capital or permanent improvemerts, less 24% 
per annum from the date of payment of each such appropriation by the State to 
the date of such discontinuance as a community college; provided, further, that 
such payment may, for good cause, be waived in part or in toto by the Governor 
and the Advisory Budget Commission, acting jointly. If such payment, not 
being waived, is not made within ninety days after the discontinuance of the 
college as a community college under this article, such failure to pay shall work 
an automatic forfeiture of all the assets and property of the college to the State 
of North Carolina. (1957)E1 098s. 15) 


§ 116-62. Construction and effect of article.—This article is in addi- 
tion to and shall not be construed as superseding or repealing any prior act of 
the General Assembly establishing or authorizing the establishment of any college 
or the levy of taxes or the appropriation of local public funds for the support of 
any college. (1957, c. 1098, s. 17.) 


ARTICLES 4-9, 
[ Repealed. ] 
§§ 116-63 to 116-104: Repealed by Session Laws lon yecw 1142; 


ARTICLE 10. 
State School for the Blind and the Deaf in Raleigh. 


$116-105. Incorporation, name and management.—The institution 
for the education of the deaf and dumb and the blind, located in the city of 
Raleigh, shall be a corporation under the name and style of the State Schooi for 
and Blind and the Deaf, and shall be under the management of a board of directors 
and superintendent: Provided that the board of directors and the superintendent 
of said irstitution are hereby authorized to change the name of said institution 
from the “State School for the Blind and the Deaf” to some other name that will 
completely eliminate the words “blind” anc “deaf” from the name of said instj- 
tution. (1881, c. 211, s. 1: Code, s. 2227: Rev., s. Sis: WP eos. S Ls id tog be 
s. 5872; 1957, c. 1434.) 
Editor’s Note. — The 1957 amendment Cited in Hass y. Hass, 195 N. C. 734 
added the proviso. 143 S. E. 541 (1928). 
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§ 116-106. Directors; appointment; terms; vacancies.—There shall be 
eleven (11) directors of the School for the Blind and Deaf at Raleigh, to be 
appointed by the Governor. Within thirty days from March 10, 1925, the Gov- 
ernor shall appoint six (6) directors and within six months from March 10, 1925, 
the Governor shall appoint five (5) directors. At the time of making the appoint- 
ment the Governor shall designate which of the present members of the board 
are to be succeeded by his nominees and appointees. The terms of the directors 
shall be four years from their appointment and until their successors are ap- 
pointed and qualified. The Governor shall fill all vacancies. The Governor shall 
transmit to the Senate at the next session of the General Assembly the names of 
his appointees for confirmation. The Governor shall have the power to remove 
any member of any of the board of directors whenever in his opinion it is to the 
best interest of the State to remove such person, and the Governor shall not be 
required to give any reason for such removal. (Code, s. 2228; 1899, cc. 311, 
340; 1901, e707; 1905,:¢.:67; Revi, 54188" 'C. S.) s, 5873) 1925, ic. 306, ssy 10, 
13, 14.) 

Editor’s Note. — The 1925 amendment classes, appointed at intervals of two years. 
decreased the term of directors from six All are now appointed in the same year. 
to four years. There were formerly three 


§ 116-107. President, executive committee, and other officials; elec- 
tion, terms, and salaries.—The board of directors shall organize by electing 
one of its number president and three an executive committee. The terms of of- 
fice in each case shall be for two years. The board shall elect a superintendent, 
who shall be ex officio secretary of the board, and whose term of office shall be for 
three years; also a steward and a physician whose terms of office shall be for 
two years; and such officers, agents, and teachers as shall be deemed nec- 
essary. The compensation for officers and agents and teachers, mentioned in this 
section, shall be fixed by the board, and shall not be increased nor reduced dur- 
ing their term of service. The board shall have power to erect any buildings 
necessary, make improvements, and in general do all matters and things which 
may be beneficial to the good government of the institution, and to this end may 
make bylaws for the government of the same. The board of directors may term 
the head teacher of the white department “‘principal,”’ and the chief officer of the 
colored department “principal of the colored department.” (1881, c. 211, s. 3; 
Code; s/2229 Rev. s. 41897 1OI7 ca), SS.01 aoe. Sacer ae) 


§ 116-108. Meetings of the board and compensation of the members. 
—The board shall meet at stated times and also at such other times as it may 
deem necessary. The members of the board shall be paid traveling expenses in- 
curred in the discharge of their official duties, and shall also be paid the same per 
diem on account of attending meetings of the board as is provided for boards of 
other State institutions, from time to time, in the biennial appropriation acts. 
(1881, c: -211)'s.14¢*Codenis2230:\ Revisit 190: hoe Siiss 58756 104s 
§20\) 

Editor’s Note. — The 1943 amendment sion for payment of per diem compensa- 
rewrote the section and added the provi- tion. 


§ 116-109. Admission of pupils; how admission obtained. — ‘The 
board of directors shall, on application, receive in the institution for the purpose 
of education, in the main department, all white blind children, and in the depart- 
ment for colored all colored deaf-mutes and blind children, residents of this State, 
not of confirmed immoral character, nor imbecile, nor unsound in mind, nor in- 
capacitated by physical infirmity for useful instruction, who are between the 
ages of seven and twenty-one years: Provided, that pupils may be admitted to 
said institution who are not within the age limits above set forth, in cases in which 
the board of directors find that the admission of such pupils will be beneficial to 
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them and in cases in which there is sufficient space available for their admission 
in said institution: Provided, further, that the board of directors is authorized to 
make expenditures, out of any scholarship funds or other funds already available 
or appropriated, of sums of money for the use of out of State facilities for any 
student who, because of peculiar conditions of race or disability, cannot be prop- 
erly educated at the School in Raleigh. (1881, c. 211, s. 5; Code, s. Zee. Reve, 
peril et 2/3, 1 3514) Veins 5876-1947. & 375; 1949, c. 507; 1953, c. 675, 
s. 14.) 


Editor’s Note. — The 1947 amendment The 1953 amendment inserted “of” be- 
rewrote this section. The 1949 amend- fore the words “sums of money” in line 
ment added the last proviso. thirteen. 


§ 116-110. Admission of curable blind.—The directors of the institution 
for the blind, in the city of Raleigh, shall set apart space in said institution for 
the use of the curable blind who, by reason of poverty, are unable to pay for 
treatment. It shall be the duty of the directors of the institution for the blind in 
Raleigh to admit into such institution from time to time, such of the blind of the 
State as they may deem to be curable. (1809; c 461 3 Rev, § °4192 °C). Sig, 
5877.) 


§ 116-111. Admission of pupils from other states.—The board may, 
on such terms as they deem proper, admit as pupils persons of like infirmity 
from any other state: Provided, such power shall not be exercised to the ex- 
clusion of any child of this State, and the person so admitted shall not acquire 
the condition of a resident of the State by virtue of such pupilage. (1881, c. 
211, s. 6; Code, s. 2232; Rev., s. 4193: C. »., S. 5878.) 


§ 116-112. Board may confer degrees. — The board may, upon the 
recommendation of the superintendent and faculty, confer such degree or marks 
of literary distinction as may be thought best to encourage merit. ieee 21 | 


s. 7; Code, s. 2233; Rev., s. 4194; 1917, c. 35, s. 1? Gems We ays) VAS 


§ 116-113. Election of officers. — The board of directors shall, on the 
second Monday in May, one thousand nine hundred and five, and every three 
years thereafter, elect an officer to be styled superintendent. They may elect all 
officers and teachers at the same time. The terms of office of the superintendent 
and the steward shall begin June Ist, and the terms of all other officers and 
teachers shall begin September first, and for the periods named in this article. 
The superintendent shall be a man of good moral character, and shall have such 
experience and training as in the opinion of the board of directors shall qualify 
such person for this position. He shall have charge of the institution in all its 
departments, and shall do and perform such duties and exercise such supervision 
as is incumbent upon such officer. (1881, c. 211, s. 8; Code, s. 2234; 1889, c. 
Ot, 1095, C. 137% 1901 ¢, 707, . yA Sse A oe REL RO AT ag ets eo Rl ia, Oe 
5880 ; 1943, c. 425.) 


Editor’s Note. — The 1943 amendment _ this section, and inserted in lieu thereof the 
struck out the words “and shall have ex- following: “and shall have such experience 
perience as a teacher in the Deaf, Dumb, and training as in the opinion of the board 
and Blind School of North Carolina, or of directors shall qualify such person for 
some similar institution, for the term of _ this position.” 
two or more years” formerly appearing in 


§ 116-114. State Treasurer is ex officio treasurer of institution. — 
The State Treasurer shall be ex officio treasurer of the institution. He shall re- 
port to the board at such times as they may call on him, showing the amount re- 
ceived on account of the institution, amount paid out, and amount on hand. 


(1881, c. 211, s. 9; Code, s. 2235; Rev., s. 4196; C. S., s. 5881.) 
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§ 116-115. Reports of board to Governor. — The board shall make a 
report to the Governor on the first of January next before the regular meeting 
of the General Assembly, showing the condition of the institution in its various 
departments, and shall give any information the Governor shall desire from time 
tostime, (1881 Peizlilmse9: Codes si2235 aleve c.-41961CRS ecm oke zs) 


§ 116-116. Removal of officers.—The board shall have power to remove 
any officer, employee, or teacher for gross immorality, willful neglect of duty, or 
any good and sufficient cause; but in any such case notice in writing of the 
charges shall be served on the accused, proved, and entered on record. The 
board shall fill all vacancies which may occur from any cause. (1881, c. 211, s. 
10; Codes? 22367 iKev. fs? 41975 Ci oo stacae 


§ 116-117. Employees.—The superintendent, subject to the control of the 
board, shall have power to employ all employees and fix their compensation, and 
to discharge them at pleasure. (1881, c. 211, s. 11; Code, s. 2237; Rev., s. 4198; 
IDV Aechoossali’ Boayseoso4 


§ 116-118. When clothing, etc., for pupils paid for by county.—Where 
it shall appear to the satisfaction of the superintendent of public welfare and the 
chairman of the board of county commissioners that the parents of any deaf or 
blind child of the county are then unable to provide such child with clothing 
and/or traveling expenses to and from the State School for the Blind and the 
Deaf, and the North Carolina-School for the Deaf, or where such child has no 
living parent, or any estate of its own, or any person, or persons, upon which it 
is legally dependent who are able to provide expenses provided for herein, then 
upon the demand of the institution which such child attends or has been accepted 
for attendance, said demand being made through the State Auditor, the board of 
county commissioners of the county in which such child resides shall issue or 
cause to be issued, its warrant payable to the State Auditor, same to be credited 
to the proper institution, for the payment of an amount sufficient to clothe and 
pay traveling expenses of said child; provided, that the amount, in no case, shall 
exceed forty-five dollars ($45.00) per annum for each child, in addition to such 
amounts as may be necessary to defray the actual traveling expenses to and from 
said institution. For such amount so furnished, the parents, or other person 
upon whom such child is, or may be, legally dependent, and such child, shall be 
and remain liable for the payment thereof, together with 5% per annum interest 
thereon from the date of each payment by the county. At any time after any of 
such payments, in the discretion of the board of commissioners, or any succeed- 
ing board, a suit may be instituted in some court of competent jurisdiction in said 
county, or in any other county in the State according to the venue now or here- 
after fixed by law for the recovery of the same, which suit shall be prosecuted 
by the person who may now or hereafter perform the duties of county attorney, 
and the parents of such child shall be liable therefor jointly and severally, and all 
other persons who are made liable therefor herein shall be liable severally for 
such amounts and interest and the costs of suit. (1879, c. 332, s. 1; Code, s. 
2238; Rev., s. 4199; Ex. Sess. 1908,'c. 69; 1917,'c. 35; s..3: 1919 c 1837 Gs 
S. 9885; 1927, c. 86; 1929, ¢: 181.) 


§ 116-119. Title to farm vested in directors.—The farm of one hundred 
acres, now held by the said School, west of the city of Raleigh, shall be held in fee 
simple by the board of directors of said institution, to be improved, or used, or dis- 
posed of, or exchanged for lands more convenient, as the best interests of the said 
institution, in its judgment, may require or demand. (1901, c. 707, s. 3; Rev., 
8.42015 Cos 5S.0880.) 
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ARTICLE 11. 
North Carolina School for the Deaf at Morganton. 


§ 116-120. Incorporation, name and location.—There shall be main- 
tained a school for the white deaf children of the State which shall be a corpora- 
tion under the corporate name of the North Carolina School for the Deaf, to be 
located upon the grounds donated for that purpose near the town of Morganton. 
The North Carolina School for the Deaf shall be classed and defined as an educa- 
tional institution: Provided that the board of directors and the superintendent 
of said institution are hereby authorized to change the name of said institution 
to some other name that will completely eliminate the word “deaf” from the name 
of said institution. (1891, c- 399, s. 1; Rev., s. 4202: 1915. c. 14; C.S., s. 5888; 
1957 1. 14330) 

Editor’s Note. — The 1957 amendment 
added the proviso. 


§ 116-121. Directors; terms; vacancies.—The North Carolina School 
for the Deaf at Morganton shall be under the control and management of a board 
of directors consisting of seven (7) members. Within thirty days from March 
10, 1925, the Governor shall appoint four directors, and within six months from 
March 10, 1925, the Governor shall appoint three directors. At the time of mak- 
ing such appointment the Governor shall designate which of the present board 
are to be succeeded by his appointees. The terms of the said trustees shall be 
four years from the date of their appointment and until successors are appointed 
and qualified. The Governor shall fill all vacancies. The Governor shall trans- 
mit to the Senate at the next session of the General Assembly the names of his 
appointees for confirmation. The Governor shall have the power to remove any 
member of the board whenever in his opinion it is to the best interest of the 
State to remove such person, and the Governor shall not be required to give any 
reason for such removal. (1891, c. 399, s. a LOUL o210% Revs. 4203 > C..S2 
S800 71925 wc, 306, ssid, 13,14:) 

Editor’s Note. — The 1925 amendment All are now appointed in the same year. 
decreased the term of directors from six Filling Vacancy by Governor. — See 
to four years. There were formerly three State v. Bristol, 122 N. C. 245, 30 S. E. 1 
classes, appointed at intervals of two years. (1898). 


§ 116-122. Organization of board; other officials; salaries.—The 
board of directors shall organize by appointing one of its number president and 
three an executive committee, who shall hold office for two years; they shall elect 
a superintendent, who shall be ex officio secretary of the board and whose term 
of office shall be three years, and such other officers, teachers, and agents as shall 
be deemed necessary. The compensation for officers, teachers, and agents’ shall 
be fixed by the board, and shall not be increased or reduced during their term of . 
service. (1893, c. 131, ss. 1, 2; Rev., s. eG OTS C14 s CASt s~ 5800.5 


§ 116-123. Superintendent. — The superintendent shall be a teacher of 
knowledge, skill, and ability in his profession and experience in the management 
and instruction of the deaf. He shall possess good executive ability and shall be 
the chief executive officer of the institution. He shall devote his whole time to 
the supervision of the institution, and shall see that the pupils are properly in- 
structed in the branches of learning and industrial pursuits as provided for in this 
article, and under the supervision of the board. The board shall elect all teachers 
and subordinate officers by and with the consent and recommendation of the su- 
perintendent. (1893, c. 131, ss. 1, 2; Rev., s. 42003, 1915, e145 Gy Soe. 501} 


§ 116-124. Pupils admitted; education.—The board of directors shall, 
according to such reasonable regulations as it may prescribe, on application, re- 
ceive into the school for the purposes of education all white deaf children resi- 
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dent of the State not of confirmed immoral character, nor imbecile or unsound 
in mind or incapacitated by physical infirmity for useful instruction, who are 
between the ages of eight and twenty-three years: Provided, that the board of 
directors may admit students under the age of eight years when, in its judgment, 
such admission will be for the best interest of the applicant and the facilities 
of the school permit such admission. Only those who have been bona fide citi- 
zens of North Carolina for a period of two years shall be eligible to and entitled 
to receive free tuition and maintenance. The board of directors may fix charges 
and prescribe rules whereby nonresident deaf children may be admitted, but in 
no event shall the admission of nonresidents in any way prevent the attendance 
of any eligible deaf child, resident of North Carolina. The board shall provide 
for the instruction of all pupils in the branches of study now prescribed by law 
for the public schools of the State and in such other branches as may be of spe- 
cial benefit to the deaf. As soon as practicable, the boys shall be instructed and 
trained in such mechanical pursuits as may be suited to them, and in practical 
agriculture and subjects relating thereto; and the girls shall be instructed in sew- 
ing, housekeeping, and such arts and industrial branches as may be useful to them 
in making themselves self-supporting. (1891, c. 399, ss. 7, 8: Rev., s. 4204; 
1907}. 929 ¢ OTS ea 14s (ONS s: 5802) 1O4 i ees 


Editor’s Note. — The 1941 amendment 
added the proviso at the end of the first 
sentence. 


a 


§ 116-124.1. Free textbooks and State purchase and rental system. 
—The North Carolina School for the Deaf, at Morganton, North Carolina, shall 
have the right and privilege of participating in the distribution of free textbooks 
and in the purchase and rental system operated by the State of North Carolina 
in the same manner as any other public school in said State. (194-5 6.. 209.) 


rad 


§ 116-125. Powers of board.—The board shall have power to make such 
bylaws, rules, and regulations, not inconsistent with the laws of the State, as 
may be necessary for the proper management of said school and its officers; and 
shall conduct the school in such way, as far as practicable, as to make it self- 
sustaining. The board is further authorized to make such arrangements with the 
board of directors of Broughton Hospital as may be agreed upon to promote con- 
venience and economy for joint water supply and lighting arrangements. (1891, c. 
399; ss.\8,:9,10; Rev.,.sv4205; C.S., 5.5803, ).... 

Editor’s Note. — By virtue of Session pital” has been substituted for “the State 
Laws 1959, c. 1028, s. 3, “Broughton Hos- Hospital at Morganton.” 


ARTICLE 12. 
The Caswell School. 


§ 116-126. Incorporation and general corporate powers.—The Cas- 
well School, formerly established as the North Carolina School for the Feeble- 
Minded, by chapter eighty-seven of the Public Laws of nineteen hundred and 
eleven, shall be and remain a corporation invested with all property and rights of 
property heretofore held under the former name, and under this name may acquire 
and hold all such property as may be devised, bequeathed, or conveyed to it, and 
may use all the authority, privileges, and possessions that said corporation exer- 
cised under the former title and name, and shall be subject to all legal liability out- 
standing against it under the former title and name. (1915, c. 266, s. 1; C. S., s. 
5894. ) 

Change of Name.—Session Laws 1959, School” appear, the same shall be stricken 
c. 1028, s. 5, which changed the name of out and the words “Caswell School” in- 
“Caswell Training School” to “Caswell  serted in lieu thereof. 

School”, provides: Wherever in the Gen- Cited in Moyle v. Hopkins, 222 N. C. 
eral Statutes the words “Caswell Training 33, 21 S. E. (2d) 826 (1942). 
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§ 116-127. Objects of the School.—The purpose and aim of the Caswell 
School is to segregate, care for, train and educate, as their mentality will permit, 
the State’s mental defectives; to disseminate knowledge concerning the extent, 
nature, and menace of mental deficiency ; to suggest and initiate methods for its 
control, reduction, and ultimate eradication from our people; and to maintain an 
extension bureau for instructing the public in the care of the mental defectives 
who remain in their homes and for the after-care of discharged inmates of the 
institution; and to create and maintain a psychological clinic for the study and 
observation of mental defectives charged with crime, and to give expert advice in 
all cases of mental defect. Aer e224 6S. PCOS, “re. 5895. ) 

Cited in Moyle y. Hopkins, 222 N. C. 
33, 21 S. E. (2d) 826 (1942). 


§ 116-128. State Treasurer to keep accounts and pay out moneys. 
—The State Treasurer shall keep full accounts of said school and shall pay out 
all moneys upon the warrant of the superintendent thereof, countersigned by two 
members of the board of directors under such rules and regulations as the board 
of directors may establish. Poll eerimdy S40 1919. 6. 191.-s. 2; 1919, ic, 295+ 
ye. EOsE) 


§ 116-129. Persons admitted; county welfare officer and judge of 
the juvenile court or clerk of the superior court to approve.—There shall 
be received into the Caswell School, subject to such rules and regulations as the 
board of directors may adopt, feeble-minded and mentally defective persons of 
any age when in the judgment of the officer of public welfare and the board of 
directors of said institution it is deemed advisable. All applications for admission 
must be approved by the local county welfare officer and the judge of the juvenile 
court or the clerk of the court of the county wherein said applicant resides. (1911, 
BiO7 Bi del O15, C2005, 25 LPL ea 224 eee BG Sis; 5898 1923) ¢; 34. ) 

Editor’s Note. — Prior to the 1923 now required by the second sentence was 
amendment, there were age and other re-_ to be given by the board of county com- 
strictions on admission, and the approval missioners. 


§ 116-130. Persons authorized to make application for minors.—The 
application for the admission of a child below the age of twenty-one years shall 
be made, first, by the father, if the father and mother are living together ; second, 
by the one having custody of the child, if the father and mother are not living 
together ; third, by a guardian duly appointed; fourth, by the superintendent of 
any county home, or by the person having the management of any orphanage, as- 
sociation, charity, society, children’s home workers, ministers, teachers, or physi- 
cians, or other institutions where children are cared for. Under items third and 
fourth, consent of parents, if living, is not cequired, Wil Slay cocoa, eo i aoe 
s. 5899, ) 


§ 116-131. Procedure for admission of adult.—(a) Affidavit—In case 
of mentally defective persons who are twenty-one years or over, any responsible 
person residing in the county may file in the office of the clerk of the superior court 
of the county an affidavit stating that some person of the county is not being prop- 
erly maintained or cared for by those having such person in charge; that such 
person is feeble-minded, and is over twenty-one and is in good bodily health, and 
is not helpless, is not afflicted with any chronic or contagious disease ; that said 
person is a legal resident of the State and county where the application is filed, 
together with such other statements as may be necessary to show that he or she is 
a proper person to be admitted to such institution, and that his or her admission 
thereto would be in conformity to the rules and regulations established by the 
board of directors for the admission and care of such person. 

(b) Summons upon Affidavit—Upon the filing of the affidavit in the office of 
the clerk of the superior court by the proper person, the clerk shall issue a sum- 
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mons to such person named in the application or petition, requiring him or her 
to be and appear before said court, or the judge thereof, at some time to be fixed 
by the clerk, not more than ten days thereafter. 

(c) Action upon Affidavit—The judge or clerk shall, as soon as convenient, 
pass upon said application or petition, and it shall be the duty of said court to exam- 
ine such witnesses as may be necessary, among whom shall be at least one physi- 
cian, to prove the truth or falsity of the statements in said application or petition. 

(d) Order of Commitment—If the court finds that each and all of the allega- 
tions contained in said application or petition are true, and that said person is a 
proper person to be cared for in said institution, it shall be its duty to make an 
order committing the care and custody of said person to said institution. 

(e) Transcript to Superintendent; Costs Paid by County.—It shall be the duty 
of the clerk of said court to make a certified copy of said application or petition and 
the finding and judgment of said court, and transmit the same, together with a 
statement of such facts as can be ascertained concerning the personal and family 
history of such person, to the superintendent of the institution at Kinston, North 
Carolina. The costs of said proceedings shall be allowed and paid by the board 
of county commissioners of the county. (1915, c. 266, s. 4 (Gay ee) 


§ 116-132. Decision by superintendent and notice to clerk.—Upon 
receipt of such order of commitment, it shall be the duty of the superintendent of 
the institution at once to consider the application and to determine whether or not 
said person shall be admitted to the institution, and to notify the clerk of the court 
of his decision, and if there is room for any more inmates, or as soon thereafter as 
there shall be room in the institution, to notify the clerk that such person will be 
received in the institution. With such notice the superintendent shall send a list 
of such clothing as shall be prescribed by the board of trustees of the institution, 
and a blank form of certificate of health and freedom of exposure to contagious 
disease at such time. In case the parents or custodian of such person shall be 
financially unable to furnish the clothing as required, the clerk shall procure the 
clothing at a cost not to exceed twenty dollars, and the payment for same shall be 
made out of the county treasury by the board of county commissioners upon the 
certificate of the clerk of the court. (1715, 61266, 6555 Cio.ss8 59012) 


§ 116-133. Conveyance to and from school upon discharge. — Upon 
receiving notice that such person can be admitted to the institution, the clerk shall 
order the parents, custodian, or applicant to convey such person to the institution 
without expense to the institution or the county. In case such parents, custodian, 
or applicant is financially unable to bear such expense, the clerk shall cause the 
person to be conveyed to the institution in the same manner and in accordance with 
the same forms as are now provided by law for the transfer of patients to insane 
hospitals, so far as they are applicable. And when any child or person, who is 
or has been an inmate of the institution, is dismissed or discharged from said in- 
stitution in accordance with the rules and regulations of said institution, the parent 
or guardian of such child or person shall come, or send some responsible person, 
to receive said child or person and convey same to his or her legal residence, with- 
out cost to the institution ; and in case the parent or guardian of said child or per- 
son is wholly unable to bear such expense, then the commissioners of said county 
shall allow such expense. (1915, c. 266, s. 6: C. iy Sad) 


§ 116-134. Clothing and conveyance of children at cost of county.— 
In case the parents of a child below the age of twenty-one are wholly unable to 
bear the expense of furnishing the clothing of said child as required by the rules 
and regulations of the board of directors of said school, or of furnishing the money 
for transportation of such child to the school, it shall be the duty of the county 
from which the child is sent to bear such cost, in the manner provided for adults in 
the other sections of this article. ee coat ea | 
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§ 116-135. Expenditure of sums by superintendent of Caswell 
School for student work authorized. — The superintendent of the Caswell 
School is hereby authorized and empowered in his discretion, when funds 
are available, to pay children of the School for work done at the Caswell 
School: Provided, that the amount of money so expended shall not exceed fifteen 
hundred dollars ($1,500.00) in any one fiscal year. (1939, c. 278.) 


§ 116-136. Discharge of pupils.—Any pupil of said School may be dis- 
charged or returned to his or her parents or guardian when in the judgment of 
the directors it will not be beneficial to such pupil, or will not be for the best in- 
terests of said School to retain the pupil therein. CIOL, CeO si oo arn mee 
5904. ) 


§ 116-137. Certain acts prohibited for protection of inmates. — It 
shall be unlawful: 

(1) For any person to advise, or solicit, or to offer to advise, or solicit, any 
inmate of said School to escape therefrom; 

(2) For any person to transport, or to offer to transport, in automobile or 
other conveyance any inmate of said School to or from any place: Pro- 
vided, this shall not apply to the superintendent and teachers of said 
School, or to employees or any other person acting under the super- 
intendent and teachers thereof ; 

(3) For any person to engage in, or to offer to engage in, prostitution with 
any inmate of said School; 

(4) For any person to receive, or to offer to receive, any inmate of said 
School into any place, structure, building or conveyance for the pur- 
pose of prostitution, or to solicit any inmate of said School to engage 
in prostitution ; 

(5) For any person to conceal an escaped inmate of said School, or to furnish 
clothing to an escaped inmate thereof to enable him or her to conceal 
his or her identity. 


The term “inmate” as used in this section shall be construed to include any and 
all boys and girls, men or women, committed to, or received into, said Caswell 
School under the provisions of the law made and provided for the receiving and 
committing of persons to said Caswell School; and the term “prostitution” shall 
be construed to include the offering or receiving of the body for sexual intercourse. 

Any person who shall knowingly and willfully violate subdivisions (1) and (2) 
of this section shall be guilty of a misdemeanor, and shall be fined or imprisoned, 
or both fined and imprisoned, in the discretion of the court; any person who 
shall knowingly and willfully violate subdivisions (3), (4) and (5) of this section 
shall be guilty of a felony, and shall be fined or imprisoned, or both fined and im- 
prisoned, in the discretion of the court. (ERY Te PRLS 


ARTICLE 13. 
Colored Orphanage of North Carolina. 


§ 116-138. Creation; powers.—The corporation created by chapter forty- 
seven, Private Laws of one thousand eight hundred and eighty-seven, is hereby 
continued as a body corporate for a period of sixty years from March 8, 1927, 
under the name and style of “The Colored Orphanage of North Carolina.” The 
said corporation shall have power to receive, purchase, and hold property, real 
and personal, not to exceed in value one million dollars, to sue and be sued, to 
plead and be impleaded, to receive gifts, donations and appropriations, to contract 
and be contracted with, and to do all other acts usual and necessary in the conduct 
of such corporation, and to carry out the intent and purposes thereof under and as 
subscribed by the laws of North Carolina. (1927 4,.03162).8)10) 
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§ 116-139. Directors; selection, self-perpetuation, management of 
corporation. — M. F. Thornton, Reverend M. C. Ransom, J. W. Levy, fac 
Jeffreys, J. E. Shepard, N. A. Cheek, Alex Peace and Reverend G. C. Shaw are 
hereby named and appointed as members of the board of directors of said “The 
Colored Orphanage of North Carolina.’ The Governor of North Carolina shall 
appoint five white citizens of Granville County as members of said board of di- 
rectors, and the thirteen so named shall constitute the board of directors of said 
corporation. Said board of directors shall organize by the election of a president 
and secretary, shall make all necessary bylaws and regulations for the convenient 
and efficient management and control of the affairs of said corporation, including 
the method by which successors to the directors herein named shall be chosen. 
(1927; Cl G2sHZs) 


§ 116-140. Board of trustees; appropriations; treasurer; board of 
audit.—The five members of said board of directors so appointed by the Governor 
shall also serve as a board of trustees of said “The Colored Orphanage of North 
Carolina.” The said board of trustees so appointed shall serve for a term of four 
years and until their successors are chosen. All appropriations made by the Gen- 
eral Assembly to the said “The Colored Orphanage of North Carolina” shall be 
under the control of the board of trustees, and said appropriations shall be ex- 
pended under their supervision and direction. The board of trustees shall select 
one of their members as a treasurer of the fund appropriated to the institution by 
the General Assembly and also not more than two persons to act as a board to 
audit the expenditure of such appropriation. The treasurer shall receive a salary 
of one hundred dollars per year for his services and members of the board of audit 
a salary not to exceed one hundred and fifty dollars per year. The treasurer shall 
give a bond payable to the State of North Carolina in a surety company in such 
sum as the board of trustees may require, the annual premium to be paid out of 
the funds of the said Orphanage. (1927, c. 162, s. 3.) 


§ 116-141. Training of orphans. — The said corporation shall receive, 
train and care for such colored orphan children of the State of North Carolina as 
under the rules and regulations of said corporation may be deemed practical and 
expedient, and impart to them such mental, moral and industrial education as may 


fit them for usefulness in life. (1927, c. 162, s. 4.) 


§ 116-142. Control over orphans.—The said corporation shall have power 
to secure the control of such orphans by the written consent of those nearest akin 
to them or of those having control of such orphans, and shall receive such others 
as may be committed to its care under the appropriate laws of the Sate: and it 
shall be unlawful for any person or persons to interfere in any way with said cor- 
poration in the management of such orphans after they shall have been entered and 
received by it. The board of directors shall make all necessary rules and regula- 
tions for the reception and discharge of children from said Orphanage. (1927, 
er 1628::57) 

ARTICLE 13A, 


Negro Training School for Feeble-Minded Children. 


§ 116-142.1. Creation; powers.—An institution, to be known and desig- 
nated as “The Negro Training School for Feeble-Minded Children,” is hereby 
created and such institution is authorized and empowered to accept and use dona- 
tions and appropriations and do all other things necessary and requisite to be 
done in furtherance of the purpose of its organization and existence as herein set 


forth. (1945, c. 459, s. 1.) 


§ 116-142.2. School controlled by North Carolina Hospitals Board 
of Control.—The said institution shall be under the control of the North Caro- 
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lina Hospitals Board of Control, and whenever the words, “board,” “directors” or 
“board of directors” are used in this article with reference to the governing board 
of said institution, the same shall mean the North Carolina Hospitals Board of 
Control, and said Board shall exercise the same powers and perform the same 
duties with respect to the Negro Training School for Feeble-Minded Children as 
it exercises and performs with respect to the other institutions under its control, 
except as may in this article be otherwise provided. (1945, c. 459, s. 2.) 


§ 116-142.3. Acquisition of real estate, erection of buildings, etc.— 
The board of directors, with the approval of the Governor and the Council of 
State, is authorized to secure by gift or purchase suitable real estate within the 
State at such place as the board may deem best for the purpose, and to erect or 
improve buildings thereon, for carrying out the purposes of the institution; but 
no real estate shall be purchased or any commitments made for the erection or per- 
manent improvements of any buildings involving the use of State funds unless and 
until an appropriation for permanent improvements of the institution is expressly 
authorized by the General Assembly; but this prohibition shall not prevent the 
directors from purchasing or improving real estate from funds that may be donated 
for the purpose. However, the board is authorized and directed to have prepared 
the necessary plans and specifications for such buildings as may be deemed neces- 
sary to establish said School, incurring the necessary expense of employing 
engineers and architects, which amount is hereby authorized to be paid out of the 
contingency and emergency fund of the State. (1945, c. 459, s. 3.) 


§ 116-142.4. Temporary quarters.—In order to provide for the opera- 
tion of the said institution prior to the time that permanent quarters can be estab- 
lished, the board of directors, with the approval of the Governor and Council of 
State, is authorized and empowered to enter into an agreement with any other 
State institution or agency for the temporary use of any State owned property 
which such other State institution or agency may be able and willing to divert for 
the time being from its original purpose; and any other State institution or agency, 
which may be in possession of real estate suitable for the purpose of the Negro 
Training School for Feeble-Minded Children upon such terms as may be mutually 
agreed upon. (1945, c. 459, s. 4.) 


§ 116-142.5. Authority and powers of board; classification of in- 
mates.—The board of directors shall] have the general superintendence, manage- 
ment, and control of the institution; of the grounds and buildings, officers, and 
employees thereof; of the inmates therein and all matters relating to the govern- 
ment, discipline, contracts, and fiscal concerns thereof; and may make such 
rules and regulations as may seem to them necessary for carrying out the purposes 
of the institution. And the board shall have the right to keep, restrain, and 
control the inmates of the institution until such time as the board may deem proper. 
for their discharge under such proper and humane rules and regulations as the 
board may adopt. The board shall endeavor as far as possible to classify the 
inmates and keep the different classes in separate wards or divisions, so as to 
produce the best results in their rehabilitation. (1945, c. 459, s. 5.) 


§ 116-142.6. Superintendent.—The board of directors shall appoint a 
superintendent of the institution, who shall be a person of professional training 
and experience in the care and treatment of feeble-minded persons, and may fix 
the compensation of the superintendent, subject to the approval of the Budget 
Bureau, and may discharge the superintendent at any time for cause. (1945, ¢. 


459, s. 6.) 


§ 116-142.7. Aims of School; application for admission.—The purpose 
and aim of the Negro Training School for Feeble-Minded Children is to segre- 
gate, care for, train, and educate, as their mentality will permit, the mental 
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defectives among the negro children of the State; to disseminate knowledge 
concerning the extent, nature, and menace of mental deficiency and _ initiate 
methods for its control, reduction, and ultimate eradication and to that end, sub- 
ject to such rules and regulations as the board of directors may adopt, there shall 
be received into said School feeble-minded and mentally defective children of the 
negro race under the age of twenty-one years when, in the judgment of the 
board of directors, it is deemed advisable. Application for the admission of a 
child must be made by the father if the mother and father are living together, 
and if not, by the one having custody, or by a duly appointed guardian or by the 
superintendent of any county home or by person having management of any 
orphanage, association, society, children’s home, or other institution for the care 
of children to which the custody of such child has been committed, in which event 
the consent of the parents shall not be required. The applications for admission 
must be approved by the superintendent of public welfare and the judge of the 
juvenile court of the county wherein the applicant resides. (1945, c. 459, s. 7.) 


§ 116-142.8. Regulation of admission; financial ability of parent or 
guardian.—The board of directors is hereby authorized and empowered to 
promulgate rules, regulations, and conditions of admission of pupils to the School 
and in cases in which the parents or guardian of a child are financially able, shall 
require such parents or guardian to transport the child to the School and make 
such contribution toward maintenance as may to the board of directors seem 
proper and just. (1945, c. 459, s. 8.) 


§ 116-142.9. Discharge of inmate.—Any child entered into the School 
may be discharged therefrom or returned to his or her parents or guardian 
when, in the judgment of the directors, it will not be beneficial to such pupil or 
to the best interest of the School to be retained longer therein. (1945, c. 459, 
SO4) 


§ 116-142.10. Offenses relating to inmates.—For the protection of the 
pupils residing in the School, it shall be unlawful: 

(1) For any person to advise, or solicit, or to offer to advise or solicit, any 
inmate of said School to escape therefrom ; 

(2) For any person to transport, or to offer to transport, in automobile or 
other conveyances any inmate of said School to or from any place: Pro- 
vided, this shall not apply to the superintendent and teachers of said 
School, or to employees or any other person acting under the superin- 
tendent and teachers thereof; 

(3) For any person to engage in, or to offer to engage in, prostitution with 
any inmate of said School; 

(4) For any person to receive, or to offer to receive, any inmate of said School 
into any place, structure, building or conveyance for the purpose of 
prostitution, or to solicit any inmate of said School to engage in pros- 
titution ; 

(5) For any person to conceal an escaped inmate of said School, or to furnish 
clothing to an escaped inmate thereof to enable him or her to conceal 
his or her identity. 

The term “inmate” as used in this section shall be construed to include any 
and all boys and girls, committed to, or received into, said Negro Training School 
for Feeble-Minded Children under the provisions of the law made and provided 
for the receiving and committing of persons to said School; and the term “prosti- 
tution” shall be construed to include the offering or receiving of the body for 
sexual intercourse. 

Any person who shall knowingly and willfully violate subdivisions (1) and 
(2) of this section shall be guilty of a misdemeanor, and shall be fined or im- 
prisoned, or both fined and imprisoned, in the discretion of the court; any person 
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who shall knowingly and willfully violate subdivisions (3), (4) and (5) of this 
section shall be guilty of a felony, and shall be fined or imprisoned, or both fined 
and imprisoned, in the discretion of the court. (1945, ¢. 459, gs, 10.) 


ARTICLE 14. 
General Provisions as to Tuition Fees in C ertain State Institutions. 


Se116-145; State-supported institutions required to charge tuition 
fees.—The trustees of the University of North Carolina, including the University 
of North Carolina, the State College of Agriculture and Engineering and the 
Woman’s College of the University of North Carolina, and the trustees of 
the East Carolina Teachers College, the Western Carolina Teachers College, the 
Appalachian State ‘Teachers College, the Negro Agricultural and Technical 
College, the Winston-Salem 'T eachers College, the Fayetteville State Teachers 
College, the Elizabeth City State Teachers College, the North Carolina College 
for Negroes and the Pembroke State College for Indians, are hereby authorized 
and directed to fix the tuition fees for their several State-supported institutions, 
each board of trustees acting separately for their respective institutions, in such 
amount or amounts as they may deem best, taking into consideration the nature 
of each department and institution and the cost of equipment and maintaining 
the same; and are further instructed to charge and collect from each student, at 
the beginning of each semester, tuition fees and an amount sufficient to pay 
Toom rent, servants’ hire and other expenses for the term. Indigent cripples are 
exempt from the provisions of this article. 


253; 1949, ¢. 586. ) 


Editor’s Note. — The 1949 amendment Cited in Barker v. Iowa Mut. Ins. Co., 
inserted the words “and required academic 241 N. C. 397, 85 S. E. (2d) 305 (1955). 
fees” after the word “tuition” in line one 
of the second paragraph. 


§ 116-144. Higher fees from nonresidents may be charged.—The 
provisions of this article shall not be construed to prohibit the several boards | 


Cited in Barker vy. Iowa Mut. IngCo.. 
est. C.. 397, 85°S. Bb. (2d) 305 (1955). 


ARTICLE 15, 
Educational Advantages for Children of World War Veterans. 
§§ 116-145 to 116-148.1: Repealed by Session Laws ede CL LOU, a1: 


Cross Reference. — See note under § 
116-149. 


§ 116-149. Definitions.—(a) As used in this article, “veteran” means a 
person who served as a member of the armed forces of the United States at any 
time between April 6, 1917, the date of the declaration of war with respect 
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to the war known as World War I, and July 2, 1921, or between December 7, 
1941, the date of the declaration of war with respect to the war known as 
World War II, and December 31, 1946, and who was separated from the armed 
forces under conditions other than dishonorable. 
(b) As used in this article, “eligible child” means: 
(1) A child of a veteran who was a legal resident of North Carolina at the 
time of said veteran’s entrance into the armed forces, or 
(2) A veteran’s child who was born in North Carolina and has lived in North 
Carolina continuously since birth. 
(3) A child meeting either of the requirements set forth in subdivisions (1) 
and (2) above, and who was legally adopted by the veteran prior to or 
during such military service in which such veteran served and/or be- 


came disabled or died. (1951, c. 1160, s. 1; 1955, c. 469.) 


Editor’s Note. — The 1951 amendment Laws 1939, cc. 54, 165; Public Laws 1941, 
rewrote this article which formerly con-_ cc. 154, 239, 302; and Session Laws 1943, 
sisted of §§ 116-145 through 116-148.1. Caoo4s 

Former §§ 116-145 through 116-148.1 The 1955 amendment added subdivision 


were derived from Public Laws 1931, c. (3) to subsection (b). 
370; Public Laws 1937, c. 242: Public 


§ 116-150. Scholarship.—A scholarship granted pursuant to this article 
shall consist of free tuition, room and a reasonable board allowance in any State 
educational institution and such other items and institutional services as are 
embraced within the so-called institutional matriculation fees and other special fees 
and charges required to be paid as a condition to remaining in said institution and 
pursuing the course of study selected. 


Every applicant for benefits pursuant to this section shall furnish a statement 
from the United States Veterans Administration stating such facts as the Ad- 
ministration records disclose showing that the applicant comes within the pro- 
visions of this article. 

A scholarship granted pursuant to this article shall not extend for a longer 
period than four academic years with respect to any one child, which years, how- 
ever, need not be consecutive. (1951, c. 1160, s. 1.) 


§ 116-151. Classes of eligible children entitled to scholarships.—An 
eligible child shall be entitled to and granted a scholarship as provided by this 
article if such child falls within the provisions of any one of the three classes de- 
scribed below, subject to any limitations set out therein: 


(1) Class I: Any eligible child whose father was killed in action or died from 
wounds or other causes while a member of the armed forces during 
either period of military service described in § 116-149, or whose 
father has died as a direct result of injuries, wounds, or other illness 
contracted during said period of service, or any eligible child whose 
father is or was a veteran who, at the time the benefits pursuant to 
this article are sought to be availed of, is suffering from, or who at 
the time of his death was suffering from, one hundred per cent 
(100%) service-connected disability, as rated by the United States 
Veterans Administration, and who is or was drawing compensation for 
such disability. . 

(2) Class IIT: Any eligible child whose father is or was a veteran who, at 
the time the benefits pursuant to this article are sought to be availed of, 
is suffering from, or who at the time of his death, was suffering from, 
a service-connected disability of thirty per cent (30%) or more as 
rated by the United States Veterans Administration; provided, that 
benefits pursuant to § 116-150 for this class of eligible children shall 
be limited to not more than ten eligible children in any one school year ; 
and provided further, that if more than ten such eligible children ap- 
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ply for such benefits in any one school year the North Carolina Veter- 
ans Commission shall designate the ten children who shall receive such 
benefits. A statutory award for tuberculosis pulmonary arrested 
shall be considered as meeting the criteria of disability as set forth with 
respect to this class, 

(3) Class III: Any eligible child whose father is or was a veteran who, at the 
time the benefits pursuant to this article are sought to be availed of, is 
suffering from, or who at the time of his death was suffering from, one 
hundred per cent (100%) nonservice-connected disability, as rated by 
the United States Veterans Administration, and who is or was draw- 
ing compensation for such disability; provided, that benefits pur- 
suant to § 116-150 for this class of eligible children shall be limited 
to not more than ten children in any one school year, and, provided 
further, that if more than ten children of this class apply for such ben- 
efits in any one school year, the North Carolina Veterans Commission 
shall designate the ten children who shall receive such benefits. (1951, 
cl 1O0) sales oecr ll O27) 

Editor’s Note. — The 1955 amendment 
rewrote subdivisions (1) and (3), 


§ 116-152. Institution reimbursed for free room rent and board.— 
Any State educational institution furnishing free room rent and board allowance 
pursuant to this article shall be reimbursed therefor from the State Contingency 
and Emergency Fund at such rate as the Director of the Budget may determine 
to be reasonable. (1951, c. 1160, s. 1.) 


§ 116-153. Scholarships for children of veterans of World War I 
dying in veterans hospitals.—Any child of a veteran of World War I who 
has died or dies in a hospital maintained by the Veterans Administration or after 
his discharge from such institution as incurable following an illness or disable- 
ment for at least five (5) years preceding his death and who leaves no real es- 
tate above the homestead exemption and no more than one thousand dollars 
($1,000.00) in personal property, shall be awarded the scholarships described 
in G. §. 116-150 provided such child was born in North Carolina, is or was a 
resident of North Carolina upon the death of such veteran, is less than twenty (20) 
years of age at the time of application for such scholarship, presents reasonable 
proof for the need of such scholarship, and is a resident of North Carolina at the 
time of application for such scholarship. Proof of compliance with the require- 
ments of this section and of the need for such scholarship shall be presented to 
the board of trustees of the institution such child desires to attend. Scholarships 
provided under this section shall be limited to a standard four (4) year under- 
graduate course. Provided, however, that benefits hereunder shall be limited 
to not more than five (5) children in any one school year; provided further, that 
if more than five (5) children apply for such benefits in any one school year, 
the North Carolina Veterans Commission shall designate the five (5) children 
who shall receive such benefits. (1953, c. 1336.) 


ARTICLE 16. 
State Board of Higher Education. 


§ 116-154. Creation and purpose.—There is hereby created the North 
Carolina Board of Higher Education. The purpose of the Board shall be, through 
the exercise of the powers and performance of the duties set forth in this article, 
to plan and promote the development of a sound, vigorous, progressive, and co- 
ordinated system of higher education in the State of North Carolina. In pursuit 
of this objective the Board will seek the cooperation of all the institutions of 
higher education and of other educational agencies in planning a system of higher 
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education that will serve all the higher educational needs of the State and that 
will encourage a high standard of excellence in all institutions composing the 
system, each operating under the direction of its own board of trustees in the 
performance of the functions assigned to it. (1955, c. 1186, s. 1; 1959, c. 326, 
S415) 

Editor’s Note.—Session Laws 1957, c. S. 116-154 through G. S. 116-167, inclu- 
1142, inserting §§ 116-45 and 116-46 pro-_ sive, the latter shall control.” 
vides: “Nothing herein contained shall The 1959 amendment inserted the words 
be taken as repealing or altering any sec- “plan and” in line four and deleted the 
tion of G. S. 116-154 through G. $. 116- words “and operation” formerly following 
167; and in the event of any conflict be- “development” in line four. It also added 
tween the provisions of this act and G._ the last sentence. 


§ 116-155. Definitions.—As used herein: 

“Board” refers to the North Carolina Board of Higher Education. 

“Higher education” refers to all educational and instructional curricula and 
services beyond the twelfth grade or its equivalent. 

“Institutions of higher education” and “such institutions” refer to all institu- 
tions of higher education now existing or hereafter established supported wholly 
or in part by direct appropriations of the North Carolina General Assembly. 


(1955, c. 1186, s. 2.) 


§ 116-156. Membership; appointment, term and qualifications; va- 
cancies. — The Board shall consist of nine citizens of North Carolina, one of 
whom shall be a member of the State Board of Education but none of whom shall 
be officers or employees of the State nor officers, employees or trustees of such in- 
stitutions, Members shall be appointed by the Governor for terms of eight years, 
except that of the first Board appointed, two members shall serve for two years, 
two shall serve for four years, and two shall serve for six years and three shall 
serve for eight years. Terms of all members of the first Board shall commence 
July 1, 1955. 

All regular appointments, except appointments to the first Board, shall be sub- 
ject to confirmation by the House of Representatives and the Senate in joint ses- 
sion assembled. ‘The Governor shall forward all such appointments, except those 
of the first Board, to the General Assembly before the fortieth legislative day of 
each regular session. ‘The Governor shall, without such confirmation, appoint 
members to fill vacancies for unexpired terms. — 

Appointees to the Board shall be selected for their interest in and ability to con- 
tribute to the fulfilment of the purpose of the Board. All members of the Board 
shall be deemed members at large charged with the responsibility of serving the 
best interests of the whole State. No member shall act as the representative of 
any particular region or of any particular institution of higher education. (1955, 
Geil LOO Soe) 


§ 116-157. Chairman, vice-chairman and secretary. — The Board 
shall elect annually from among its members a chairman, vice-chairman, and a sec- 
retary..1( 1955," call 6G, erste) 


§ 116-158. Powers and duties generally.—The Board shall have the 
following specific powers and duties, in the exercise and performance of which 
it shall be subject to the provisions of article 1, chapter 143 of the General Stat- 
utes except as herein otherwise provided: 

(1) The Board shall allot the major functions and activities of each of such 
institutions, all such functions and activities remaining as they now 
are until changed with the approval or by action of the Board. In dis- 
charging this duty, the Board shall consider the purpose for which 
an institution was established, the provisions of its charter, its exist- 
ing functions and activities, the need for the function or activity in 
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question in that particular institution, and the extent to which such 
need is already being met by other institutions. Further, the Board 
shall take into consideration the need to promote educational methods 
and standards for the training of persons for the teaching profession 
to the end that the entire field of public education will be best served. 

(2) The Board shall determine the types of degrees which may be granted 
of each of such institutions. 

(3) The Board shall inspect each such institution at least once biennially, 
and shall make or cause to be made such other inspections as it shall 
deem necessary. 

(4) The board shall prescribe uniform statistical reporting practices and 
policies to be followed by such institutions where it finds such uni- 
formity will promote the purpose of the Board. 

(5) All institutions included in the State System of Higher Education shall 
conform to the educational functions and activities assigned to them 
respectively: Provided, that the Board shall not require any institu- 
tion to abandon or discontinue any existing educational functions or 
activities, if, after notice and hearing, the institution is not in agree- 
ment with the decision of the Board, until such decision is first rec- 
ommended to and approved by the General Assembly. 

(6) The Board shall review and appraise the biennial budget requests of all 
institutions and shall make its recommendations with respect to such 
requests to the Director of the Budget and the Advisory Budget 
Commission. 

Upon request of the Board each institution shall furnish the Board 
with a copy of its biennial budget request and related statements, in- 
formation, date and estimates specified in G. S. 143-6 at a time desig- 
nated by the Board so that the Board may review and appraise such 
requests prior to the hearings before the Advisory Budget Commis- 
sion provided in G. S. 143-10, The Board’s recommended budget ex- 
penditures transmitted to the Director of the Budget and the Advisory 
Budget Commission shall be accompanied by supporting data relied 
upon by the Board and the Board shall advise the Commission as to 
whether the budget requests made by each institution are consistent 
with the primary purposes of the institution and with the functions 
allocated to the institution by statute or by the Board, and if an insti- 
tution’s requests are deemed inconsistent, the institution shall be so 
advised. 

(7) The Board, in the event of a reduction of appropriations by the Director 
of the Budget in order to prevent an overdraft or deficit under the 
provisions of G, S. 143-25, shall, upon the request of the Director of 
the Budget, after consulting the president of each institution recom- 
mend a revised budget for each such institution. 

(8) Any requests of an institution for transfers and changes as between ob- 
jects and items in the approved budget of such institution and in- 
volving the establishment of new educational functions or activities 
shall first be submitted to the Board of Higher Education for approval 
before being presented to the Director of the Budget. 

(9) The Board shall possess such powers as are necessary and proper for the 
exercise of the foregoing specific powers, including the power to make 
and enforce such rules and regulations as may be necessary for ef- 
fectuating the provisions of this article. (1955, c. 1186, s. 5: 1959, 
el, 326 nasNees. 


Editor’s Note. — The 1959 amendment three. The amendment also inserted in 
changed subdivision (1) by substituting line one of subdivision (4) the words 
“allot” for “determine” in line one and “statistical reporting”, and rewrote sub- 


substituting “action” for “order” in line divisions (5), (6), (7) and (8). 
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§ 116-159. Board’s decisions subject to approval by Director of the 
Budget; limited by appropriations.—lIn the exercise of the powers conferred 
on the Board, it is intended that its decisions on fiscal matters concerning such in- 
stitutions shall be subject to the approval of the Director of the Budget, and its 
decisions of an educational nature shall be made by the Board within the limits of 
appropriated funds and fiscal availability. (1955, c. 1186, s. 6.) 


§ 116-160. Hearings concerning proposed action. — Before final ac- 
tion is taken by the Board in the exercise of powers conferred by subdivisions 
(1), (2), (4), (5) and (6) of § 116-158, the presidents and such persons as 
they may designate shall be granted an opportunity to be heard by the Board 
concerning the proposed action. (1955, c. 1186, s. 7; 1959, c. 326, s. 8.) 

Editor’s Note. — The 1959 amendment words “chancellors of such institutions to 
added the reference to subdivision (6) of be affected, together with such other per- 
§ 116-158 and substituted the words “such sons as they may desire.” 
persons as they may designate” for the 


§ 116-161. Certain powers of Board of Education vested in Board 
of Higher Education.—All powers and functions of the State Board of Educa- 
tion concerning higher education and institutions of higher education, except for 
necessary collaboration with institutions of higher education in the training and 
certification of public school teachers and principals, shall be vested herewith in 
the North Carolina Board of Higher Education. (1955, c. 1186, s. 8.) 


§ 116-162. Biennial reports.—The Board shall prepare and publish bien- 
nially a report to the Governor, the General Assembly, and such institutions set- 
ting forth the progress, needs and recommendations of the Board. (1955, c. 1186, 
S39) ) 


§ 116-163. Office space; Director of Higher Education; other em- 
ployees; review of decisions of Director.—In order to effectuate the pro- 
visions of this article, the Board shall be furnished suitable quarters in Raleigh, 
and shall, subject to the approval of the Governor, appoint a full-time Director 
of Higher Education. The salary of the Director of Higher Education shall be 
fixed by the Governor subject to the approval of the Advisory Budget Commis- 
sion. The Director of Higher Education shall have training and experience in 
the field of higher education and shall be well qualified to serve as the Director 
of a State System of Higher Education as contemplated by this article. The 
Director of Higher Education shall be responsible to the Board and shall per- 
form such duties and exercise such powers as shall be prescribed by the Board. 
The Board shall, within the limits of funds provided by law, appoint such other 
employees as shall be sufficient to carry out the provisions of this article, such 
employees being subject to the provisions of article 2, chapter 143 of the Gen- 
eral Statutes. Any institution aggrieved by any action or decision of the Director 
of Higher Education shall, upon request, be afforded an opportunity to be heard 
by the Board with respect thereto. (1955, c. 1186, s. 10; 1957, c. 541, s. 21.) 

Editor’s Note. — Prior to the 1957 was fixed by the Board with the approval 
amendment the salary of the Director of the Governor. 


§ 116-164. Compensation and expenses of members. — Members of 
the Board shall receive no compensation for their services other than such per diem 
allowances and such allowance for travel expenses as shall be provided in each 
biennial Appropriation Act for such members. (1955, c. 1186, s. 11.) 


§ 116-165. Necessary expenditures to be provided for in budget.— 
The necessary expenditures of the Board shall be provided for in a budget subject 
to the terms of article 1, chapter 143 of the General Statutes. (1955, c. 1186, s. 
i 
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§ 116-166. Recommendations concerning employment of persons by 
institutions prohibited.—No member or employee of the board shall make any 
recommendation concerning the prospective employment of any person by any of 
such institutions. (1955, c. 1186, s. 13.) 


§ 116-167. Control over institutions by boards of trustees. — The 
various boards of trustees of the institutions of higher education shall continue to 
exercise such control over the institutions as is provided by law, subject only to 
the North Carolina Board of Higher Education within the limits of its jurisdic- 
tion as herein specified. It is not intended that the trustees of such institutions 
shall be divested of any powers or initiative now existing with reference to the 
internal affairs of such institutions, except to the extent that same are affected by 
the Board’s exercise of the powers and performance of the duties specified in 


this article. (1955, c. 1186, s. 14.) 


ABTICUS. L/s 
College Revolving Fund. 


§ 116-168. Establishment, purpose and nature of Fund; loans. — 
There is hereby established a revolving fund to be known as the “College Re- 
volving Fund”. The College Revolving Fund shall be separate and distinct from 
other funds of the State, and shall be used only for the purpose of constructing, 
reconstructing, renovating, adding to and equipping dormitories and other self- 
liquidating buildings and facilities at institutions of higher education owned and 
operated by the State of North Carolina. 

The College Revolving Fund shall consist of such moneys as shall from time 
to time be appropriated to or for it by the General Assembly of North Carolina 
out of the general fund or other funds of the State, of such moneys, securities or 
other property as may be donated, bequeathed or devised to it from any other 
sources, of all moneys received in payment of principal and interest on loans 
made from said fund, and of all other income derived from and accretions to said 
fund. 

Funds accruing to the College Revolving Fund and all notes evidencing loans 
therefrom shall be deposited with the State Treasurer. 

The Advisory Budget Commission, under such rules and regulations as it may 
deem advisable, not inconsistent with the provisions of this article, may, in ac- 
cordance with priorities of need as determined by the North Carolina Board of 
Higher Education, make loans from the College Revolving Fund, for the afore- 
said purposes, to institutions of higher education owned and operated by the 
State of North Carolina; provided, however, that no such loan shall be made for 
any project which shall not have been previously approved by the General As- 
sembly. 

Warrants for the payment of money from the College Revolving Fund shall be 
issued upon the joint order of the chairman of the Advisory Budget Commission 
and the Board of Higher Education. (1957, c. 1252, s. 1.) 


§ 116-169. Terms of loans.—Loans from the College Revolving Fund 
shall be made upon such terms and conditions as shall be determined by the Ad- 
visory Budget Commission, provided, however, that the term of such loans shall 
not exceed fifty (50) years and interest charged thereon shall not exceed four 
per cent (4%) per annum. All such loans shall be evidenced by a promissory 
note or notes of the institution to which the loan is made, duly executed in the 
name of the institution by the chairman of the board of trustees, and attested by 
its secretary, pursuant to resolution duly adopted by the board of trustees of the 
institution. No institution to which any such loan is made shall mortgage or other- 
wise encumber any building or other facility constructed in whole or in part with 
the proceeds of such loans or encumber any of the revenue derived from such 
building or facility. (1957, c. 1252, s. 2.) 
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§ 116-170. How loans secured and paid. — Room rentals for dormi- 
tories, and rents, fees, or charges to be made in connection with the use of other 
facilities or buildings constructed with loans from the College Revolving Fund 
shall be fixed, and if necessary changed from time to time, pursuant to agreement 
between the borrowing institution and the Advisory Budget Commission at such 
amount or amounts as will provide for the operation and maintenance of the 
building or other facility and equipment and will insure the liquidation of the 
loan according to its terms; provided, however, that if agreement cannot be 
reached, the Advisory Budget Commission shall have authority to fix all such 
rents, fees and charges. Payments on such loans shall be made by the borrowing 
institution to the State Treasurer, who shall deposit same in the College Revolv- 
ing Fund. The borrowing institution shall have the privilege of prepaying such 
Joans and interest accrued thereon without penalty. (1957, c. 1252, s. 3. 


ARTICLE 18. 
Scholarship Loan Fund for Prospective Teachers, 


§ 116-171. Establishment of Fund.—There is hereby established a re- 
volving loan fund which shall be known as the “Scholarship Loan Fund for 
Prospective Teachers.” (1957, c. 1237.) 


§ 116-172. Appropriations paid into Fund; how administered. — 
Such funds as may be appropriated by the General Assembly to said fund or to 
the State Board of Education for the purpose of a student loan fund for teacher 
education shall be paid into the Scholarship Loan Fund for Prospective Teachers 
and administered by the State Board of Education and the State Superintendent 
of Public Instruction as follows: 

During the first year of the 1957-1959 biennium, to provide for prospective 
teachers not to exceed 300 regular scholarship loans in the amount of not more 
tnan three hundred fifty dollars ($350.00) each, and for the second year of the 
biennium to provide for such persons not to exceed 600 regular scholarship loans 
in the amount of not more than three hundred fifty dollars ($350.00) each, and 
for each summer of said biennium to provide for prospective teachers and for 
teachers taking undergraduate courses not to exceed 200 summer school scholar- 
ship loans in the amount of not more than seventy-five dollars ($75.00) each; 
provided, however, the State Board of Education.in its discretion may, within the 
funds available, vary the number and proportion of regular and summer scholar- 
ship loans to be established in any one year. 

During years after the first biennium in which this Fund shall be established, 
loans of the type and amounts provided for during the first biennium shall be 
made in such numbers and amounts and proportions as the State Board of Ed- 
ucation in its discretion may prescribe within the funds available from appropria- 
tions or otherwise. (1957, c. 1237.) 


§ 116-173. Duration of Fund; loans repaid and interest received 
added to Fund and administered for same purposes. — The Scholarship 
Loan Fund for Prospective Teachers shall continue in effect until terminated by 
action of the General Assembly of North Carolina and such amounts of loans 
as shall be repaid from time to time under the provisions of this article, together 
with such amounts of interest as may be received on account of loans made shall 
become a part of the principal amount of said Loan Fund and shall be adminis- 
tered for the same purposes and under the same provisions as ate set forth herein 
to the end that such funds may be utilized in addition to such further amounts 
as may be appropriated from time to time by the General ‘Assembly to said Loan 
Fund. (1957, ¢c. 1237.) 


§ 116-174. Fund administered by State Superintendent of Public 
Instruction; rules and regulations.—The Scholarship Loan Fund for Pro- 
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spective Teachers shall be administered by the State Superintendent of Public 
Instruction, under the following rules and regulations, and under such further 
rules and regulations as the State Board of Education shall in its discretion pro- 
mulgate : 

(1) Any resident of North Carolina who is interested in preparing to teach 
in the public schools of the State shall be eligible to apply in writing 
to the State Superintendent of Public Instruction for a regular schol- 
arship loan in the amount of not more than three hundred fifty dollars 
($350.00) per academic school year and any such person or any 
person who is teaching in the public schools of the State and is in- 
terested in taking further undergraduate courses shall be eligible to 
apply for a summer school scholarship loan in the amount of not more 
than seventy-five dollars ($75.00). Recipients of scholarship loans 

i may attend any North Carolina college or university, public or pri- 
vate, which offers teacher training or work leading to teacher train- 
ing and which is approved by the State Board of Education; except 
that scholarship loans may not be used in obtaining credit through 
correspondence or extension courses. 

(2) All scholarship loans shall be evidenced by notes made payable to the 
State Board of Education which shall bear interest at the rate of 4% 
per annum from and after September 1 following fulfillment by a 
prospective teacher of the requirements for a teacher’s certificate 
based upon the bachelor’s degree; or in the case of persons already 
teaching in the public schools who obtain scholarship loans such notes 
shall bear interest at the prescribed rate from and after September 
1 of the school year beginning immediately after the use of such 
scholarship loans; or in the event any such scholarship shall be termi- 
nated under the provisions of subdivision (3) of this section then such 
notes shall bear interest from the date of such termination. A minor 
recipient who signs such note or notes shall also obtain the endorse- 
ment thereon by a parent, if there be a living parent, unless such 
endorsement is waived by the Superintendent of Public Instruction. 
Such minor recipient shall be obligated upon such note or notes as 
fully as if he or she were of age and shall not be permitted to plead 
such minority as a defense in order to avoid the obligations under- 
taken upon such note or notes. 

(3) Each recipient of a scholarship loan under the provisions of this program 
shall be eligible for scholarship loans each year until he has qualified 
for a teacher’s certificate based upon the bachelor’s degree, but he 
shall not be so eligible for more than four years nor after qualifying 
for said certificate. The permanent withdrawal of any recipient from 
college or failure of such recipient to do college work in a manner 
acceptable to the State Superintendent of Public Instruction will im- 
mediately forfeit such recipient’s right to retain such scholarship and 
subject such scholarship to termination by the State Superintendent 
of Public Instruction in his discretion. All terminated scholarships 
shall be regarded as vacant and subject to being awarded to other 
eligible persons. é 

(4) Except under emergency conditions acceptable to the State Superin- 
tendent of Public Instruction, recipients of scholarship loans shall en- 
ter the public school system of North Carolina at the beginning of the 
next school term after qualifying for a teacher’s certificate, based up- 
on the bachelor’s degree, or, in case of persons already teaching in 
the public schools, at the beginning of the next school term after the 
use of such loan. All teaching service for which the recipient of any 
scholarship loan is obligated shall be rendered within seven (7) vears 
after the completion of the use of each such scholarship loan. 
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(5) For each full school year taught in a North Carolina public school the 
recipient of a scholarship loan shall receive credit upon the amount 
due by reason of such loan equal to all interest accrued upon the loan 
to that time plus a credit of three hundred fifty dollars ($350.00) 
upon the principal amount of such obligation or such lesser amount 
as may remain due upon said principal; provided, however, that in 
lieu of teaching in the public schools a recipient may elect to pay in 
cash the full amount of scholarship loans received plus interest then 
due thereon or any part thereof which has not been cancelled by the 
State Board of Education by reason of teaching service rendered. 

(6) If any recipient of a scholarship loan who is fulfilling his obligation 
under subdivision (4) of this section dies within the seven-year period, 
or if any recipient dies during the period of attendance at a college 
or university under a scholarship loan, any balance that has not been 
discharged through service shall be automatically cancelled. 

If any recipient of a scholarship loan fails to fulfill his obligations 
under subdivision (4) of this section, other than as provided above, 
the amount of his loan and accrued interest, if any, shall be due and 
payable from the time of failure to fulfill such obligations. 

(7) The State Superintendent of Public Instruction shall award scholarship 
loans with due consideration to such factors and circumstances as: 
Aptitude, purposefulness, scholarship, character, financial need, and 
areas or subjects of instruction in which the demands for teachers 
are greatest. Since the primary purpose of this article is to attract 
worthy young people to the teaching profession, preference shall be 
given to high school seniors in the awarding of scholarships. (1957, 
mlz 378) 

ARTICLE 19. 


Revenue Bonds for Student Housing. 


§ 116-175. Definitions.—As used in this article, the following words and 
terms shall have the following meanings, unless the context shall indicate another 
or different meaning or intent. 


(1) The word “board” shall mean the board of trustees of any of the follow- 
ing: The University of North Carolina, Agricultural and Technical 
College of North Carolina, Appalachian State Teachers College, East 
Carolina College, Elizabeth City State Teachers College, Fayetteville 
State Teachers College, North Carolina College at Durham, Pem- 
broke State College, Western Carolina College, and Winston-Salem 
Teachers College. 


(2) The word “cost” as applied to a project shall include the cost of acqui- 
sition or construction, the cost of all labor, materials and equipment, 
the cost of all lands, property, rights and easements acquired, financ- 
ing charges, interest prior to and during construction and, if deemed 
advisable by the board, for one year after completion of construction, 
cost of plans and specifications, surveys and estimates of cost and/or 
revenues, cost of engineering and legal services, and all other ex- 
penses necessary or incident to such acquisition or construction, ad- 
ministrative expense and such other expenses, including reasonable 
provision for initial operating expenses, as may be necessary or inci- 
dent to the financing herein authorized. Any obligation or expense 
incurred by the board prior to the issuance of bonds under the pro- 
visions of this article in connection with any of the foregoing items 
of cost may be regarded as a part of such cost. 

(3) The word “institution” shall mean each of the following institutions 
comprising the University of North Carolina: The University of 
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North Carolina (at Chapel Hill), North Carolina State College of 
Agriculture and Engineering of the University of North Carolina, 
and the Woman’s College of the University of North Carolina; Agri- 
cultural and Technical College of North Carolina, Appalachian State 
Teachers College, East Carolina College, Elizabeth City State Teach- 
ers College, Fayetteville State Teachers College, North Carolina Col- 
lege at Durham, Pembroke State College, Western Carolina College, 
and Winston-Salem Teachers College. 

(4) The word “project” shall mean and shall include any one or more build- 
ings for student housing of any size or type approved by the board 
of trustees, the Board of Higher Education, and the Advisory Budget 
Commission, and any enlargements or improvements thereof or addi- 
tions thereto, so approved for the housing of students at either insti- 
tution, together with the necessary land and equipment. The approval 
of a project by the Board of Higher Education and the Advisory 
Budget Commission shall specify a time within which construction 
contracts shall be awarded. (1957, c. 1131, s. 1.) 


§ 116-176. Issuance of bonds.—The board is hereby authorized to issue, 
subject to the approval of the Advisory Budget Commission, at one time or from 
time to time, revenue bonds of the board for the purpose of acquiring or con- 
structing any project or projects. The bonds of each issue shall be dated, shall 
mature at such time or times not exceeding fifty years from their date or dates, 
shall bear interest at such rate or rates not exceeding five per centum (5%) per 
annum, as may be determined by the board, and may be redeemable before ma- 
turity, at the option of the board, at such price or prices and under such terms 
and conditions as may be fixed by the board prior to the issuance of the bonds. 
The board shall determine the form and manner of execution of the bonds, includ- 
ing any interest coupons to be attached thereto, and shall fix the denomination 
or denominations of the bonds and the place or places of payment of principal 
and interest, which may be at any. bank or trust company within or without the 
State. In case any officer whose signature or a facsimile of whose signature shall 
appear on any bonds or coupons shall cease to be such officer before the delivery 
of such bonds, such signature or such facsimile shall nevertheless be valid and 
sufficient for all purposes the same as if he had remained in office until such de- 
livery. Notwithstanding any of the other provisions of this article or any recitals 
in any bonds issued under the provisions of this article, all such bonds shall be 
deemed to be negotiable instruments under the laws of this State. The bonds 
may be issued in coupon or registered form or both, as the board may determine, 
and provision may be made for the registration of any coupon bonds as to princi- 
pal alone and also as to both principal and interest, and for the reconversion 
into coupon bonds of any bonds registered as to both principal and interest. ‘The 
board may sell such bonds in such manner, at public or private sale, and for such 
price, as it may determine to be for the best interests of the board, but no sale 
shall be made at a price so low as to require the payment of interest on the money 
received therefor at more than five per centum (5%) per annum, computed with 
relation to the absolute maturity or maturities of the bonds in accordance with 
standard tables of bond values, excluding, however, from such computation the 
amount of any premium to be paid on redemption of any bonds prior to maturity. 

The proceeds of the bonds of each issue shall be used solely for the purpose 
for which such bonds shall have been authorized and shall be disbursed in such 
manner and under such restrictions, if any, as the board may provide in the reso- 
lution authorizing the issuance of such bonds or in the trust agreement hereinafter 
mentioned securing the same. Unless otherwise provided in the authorizing reso- 
lution or in the trust agreement securing such bonds, if the proceeds of such bonds, 
by error of estimates or otherwise, shall be less than such cost, additional bonds 
may in like manner be issued to provide the amount of such deficit and shall be 
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deemed to be of the same issue and shall be entitled to payment from the same 
fund without preference or priority of the bonds first issued for the same purpose. 

The resolution providing for the issuance of revenue bonds, and any trust 
agreement securing such bonds, may also contain such limitations upon the issu- 
ance of additional revenue bonds as the board may deem proper, and such ad- 
ditional bonds shall be issued under such restrictions and limitations as may be 
prescribed by such resolution or trust agreement. 

Prior to the preparation of definitive bonds, the board may, under like restric- 
tions, issue interim receipts or temporary bonds, with or without coupons, ex- 
changeable for definitive bonds when such bonds shall have been executed and 
are available for delivery. The board may also provide for the replacement of 
any bonds which shall become mutilated or be destroyed or lost. 

Bonds may be issued by the board under the provisions of this article, subject 
to the approval of the Advisory Budget Commission, but without obtaining the 
consent of any other commission, board, bureau or agency of the State, and with- 
out any other proceedings or the happening of any other conditions or things than 
those consents, proceedings, conditions or things which are specifically required 
by this article. 

Revenue bonds issued under the provisions of this article shall not be deemed 
to constitute a debt of the State of North Carolina or a pledge of the faith and 
credit of the State, but such bonds shall be payable solely from the funds herein 
provided therefor and a statement to that effect shall be recited on the face of 


the bonds. (1957, c. 1131, s. 2.) 


§ 116-177. Revenues for payment of bonds; rules for use of facili- 
ties.—So long as any bonds issued under this article shall be outstanding the 
board shall fix, and may revise from time to time, rentals for the facilities to be 
furnished by any project financed under this article or for the right to use any 
such facilities or to receive any such services. Such rentals shall be fixed and 
revised so that the revenues received by the board from any project or projects, 
together with any other available funds, will be sufficient at all times 
(1) To pay the cost of maintaining, repairing and operating such project 
or projects, including reserves for such purposes, and 
(2) To pay when added to increased rentals from existing facilities the prin- 
cipal of and the interest on the bonds for the payment of which such 
revenues are pledged and to provide reserves therefor. 

The board shall increase the rentals for the facilities furnished by any existing 
dormitories at any institution to provide, to the extent necessary, additional funds 
to liquidate in full any revenue bonds issued under this article. 

The board is further authorized to make and enforce and to contract to make 
and enforce parietal rules that shall insure the maximum use of any project or 


existing facilities. (1997) 1c; "113. aes) 


§ 116-178. Trust agreement.—In the discretion of the board and sub- 
ject to the approval of the Advisory Budget Commission, each or any issue of 
revenue bonds may be secured by a trust agreement by and between the board 
and a corporate trustee, which may be any trust company or bank having the 
powers of a trust company within or without the State. The resolution authoriz- 
ing the issuance of the bonds or such trust agreement may pledge to the extent 
necessary the revenues to be received from any project or projects at any insti- 
tution and from any similar existing facilities described in § 116-175 (4) at the 
same institution, in excess of amounts now charged to each occupant of such 
project, but shall not convey or mortgage any such project or existing facilities, 
and may contain such provisions for protecting and enforcing the rights and 
remedies of the bondholders as may be reasonable and proper and not in viola- 
tion of law, including covenants setting forth the duties of the board in relation 
to the acquisition or construction of such project or projects and in relation to 
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the maintenance, repair, operation and insurance of such project or projects and 
such existing facilities, the fixing and revising of rentals and other charges; and, 
the custody, safeguarding and application of all moneys, and for the employment 
of consulting engineers or architects in connection with such acquisition, construc- 
tion or operation. Notwithstanding the provisions of any other law the board 
may carry insurance on any such project or projects in such amounts and cover- 
ing such risks as it may deem advisable. It shall be lawful for any bank or trust 
company incorporated under the laws of the State of North Carolina which may 
act as depository of the proceeds of bonds or of revenues to furnish such in- 
demnifying bonds or to pledge such securities as may be required by the board. 
Such resolution or trust agreement may set forth the rights and remedies of the 
bondholders and of the trustees, if any, and may restrict the individual right of 
action by bondholders. Such resolution or trust agreement may contain such 
other provisions in addition to the foregoing as the board may deem reasonable 
and proper for the security of the bondholders. 

The board may provide for the payment of the proceeds of the sale of the 
bonds and the revenues of any project or existing facilities or part thereof to 
such officer, board or depository as it may designate for the custody thereof, and 
for the method of disbursement thereof, with such safeguards and restrictions 
as it may determine. All expenses incurred in carrying out the provisions of 
such resolution or trust agreement may be treated as a part of the cost of opera- 
tion. 

All pledges of revenues under the provisions of this article shall be valid and 
binding from the time when such pledges are made. All such revenues so pledged 
and thereafter received by the board shall immediately be subject to the lien of 
such pledges without any physical delivery thereof or further action, and the lien 
of such pledges shall be valid and binding as against all parties having claims of 
any kind in tort, contract or otherwise against the board, irrespective of whether 
such parties have notice thereof. (1957, c. 1131, s. 4.) 


§ 116-179. Sale of bonds; functions performed by executive com- 
mittee.—The board may authorize its executive committee to sell any bonds 
which the board has, with the approval of the Advisory Budget Commission, au- 
thorized to be issued under this article in such manner and under such limitations 
or conditions as the board shall prescribe and to perform such other functions 
under this article as the board shall determine. (1957, c. 1131, s. a) 


§ 116-180. Moneys received deemed trust funds. — All moneys re- 
ceived pursuant to the authority of this article shall be deemed to be trust funds, 
to be held and applied solely as provided in this article. The resolution author- 
izing the issuance of bonds or the trust agreement securing such bonds. shall 
provide that any officer to whom, or bank, trust company or fiscal agent to which, 
such moneys shall be paid shall act as trustee of such moneys and shall hold and 
apply the same for the purposes hereof, subject to such regulations as such reso- 
lution or trust agreement may provide. (1957, c. 1131, s. 6.) 


§ 116-181. Remedies.—Any holder of revenue bonds issued under the 
provisions of this article or of any of the coupons appertaining thereto, and the 
trustee under any trust agreement, except to the extent that the rights herein 
given may be restricted by the resolution authorizing the issuance of such bonds 
or by such trust agreement, may, either at law or in equity, by suit, action, man- 
damus or other proceeding, protect and enforce any and all rights under the laws 
of the State of North Carolina or granted hereunder or under such resolution or 
trust agreement, and may enforce and compel the performance of all duties re- 
quired by this article or by such resolution or trust agreement to be performed 
by the board or by any officer thereof, including the fixing, charging and collect- 
ing of fees, rentals and other charges. (1957, c. 1131, s. 7.) 
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§ 116-182. Refunding bonds.—The board is hereby authorized, subject 
to the approval of the Advisory Budget Commission, to issue from time to time 
revenue refunding bonds for the purpose of refunding any revenue bonds issued 
by the board in connection with any project or projects at any one institution, 
including the payment of any redemption premium thereon and any interest ac- 
crued or to accrue to the date of redemption of such bonds. The board is further 
authorized, subject to the approval of the Advisory Budget Commission, to issue 
from time to time revenue refunding bonds for the combined purpose of 

(1) Refunding any revenue bonds or revenue refunding bonds issued by 
the board in connection with any project or projects at any one in- 
stitution, including the payment of any redemption premium thereon 
and any interest accrued or to accrue to the date of redemption of 
such bonds, and 

(2) Paying all or any part of the cost of acquiring or constructing any ad- 
ditional project or projects at the same institution. 

The issuance of such bonds, the maturities and other details thereof, the rights 
and remedies of the holders thereof, and the rights, powers, privileges, duties and 
obligations of the board with respect to the same, shall be governed by the fore- 
going provisions of this article insofar as the same may be applicable. (1957, 
GSli3iisaoy 


§ 116-183. Acceptance of grants; exemption from taxation. — The 
board is hereby authorized, subject to the approval of the Advisory Budget Com- 
mission, to accept grants of money or materials or property of any kind for any 
project from a federal agency, private agency, corporation or individual, upon 
such terms and conditions as such federal agency, private agency, corporation or 
individual may impose. The bonds issued under the provisions of this article 
and the income therefrom shall at all times be free from taxation within the State. 
(o/c ak Les) 


§ 116-184. Article cumulative.—This article shall be deemed to provide 
an additional and alternative method for the doing of the things authorized here- 
by and shall be regarded as supplemental and additional to powers conferred by 
other laws, and shall not be regarded as in derogation of or as repealing any 
powers now existing under any other law, either general, special or local; pro- 
vided, however, that the issuance of revenue bonds or revenue refunding bonds 
under the provisions of this article need not comply with the requirements of any 
other law applicable to the issuance of bonds. (1957, c. 1131, s. 10.) 


§ 116-185. Inconsistent laws declared inapplicable. — All general, 
special or local laws, or parts thereof, inconsistent herewith are hereby declared 
to be inapplicable to the provisions of this article. (1957, c. 1131, s. Ee) 


STATE OF NORTH CAROLINA 
DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 

August 15, 1960 


I, Thomas Wade Bruton, Attorney General of North Carolina, do hereby 
certify that the foregoing recompilation of the General Statutes of North Caro- 
lina was prepared and published by The Michie Company under the supervision 
of the Division of Legislative Drafting and Codification of Statutes of the De- 
partment of Justice of the State of North Carolina. 

Tuomas Wapbr Bruton, 
Attorney General of North Carolina 
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